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COPIOUS  PRACTICAL  NOTES. 


FREDERICK  AUGUSTUS  CARRINGTON,  ESQ. 

or  LINCOLN*!  INN,  BARRI8TBR  AT  LAW. 


In  taking  these  reports,  I  have  varied  very  little  from  the 
plan  of  my  predecessor,  Mr.  Campbell. 

I  have  given  a  sketch  of  the  pleadings  in  every  case 
(where  they  were  at  all  important),  and  the  nature  of  the 
evidence  adduced;  which  is  useful  in  the  getting  up  and 
settling  of  evidence  in  cases  of  a  similar  nature, 

1  have  also  given  all  those  cases  in  which  points  of  evi- 
dence, onus  probandi,  &c,  were  ruled,  as  those  points  are 
scarcely  ever  decided  in  Bank. 

I  have  added  notes,  and,  as  far  as  possible,  studied  not 
to  make  a  dry  report  only,  but  a  practically  useful  work. 

An  objection  has  been  made  to  Nisi  Prius  Reports,  be- 
cause they  relate  to  the  opinions  of  Judges  given  **  in  the 
hurry  of  Nisi  Prius.** 

This  really  has  not  the  weight  which  it  at  first  sight  ap- 
pears to  have;  because,  in  every  case  where  the  decision  is 
revised  or  altered,  it  is  noticed  at  the  end  of  the  report; 
and,  besides,  the  use  of  Nisi  Prius  Reports  is  not  to  give 


the  fundamental  rules  of  the  law,  to  supersede  Bracton, 
Coke's  Institutes,  and  Lord  Hale,  but  to  convey  a  prac- 
tical knowledge  of  Nisi  Prius  and  Criminal  Law,  to  such 
Counsel,  Attornies,  and  other  persons,  as  have  not  had 
an  opportunity  of  constantly  attending  Courts,  for  a  se- 
ries of  years,  to  gain  the  experience  for  themselves. 

If  a  person  has  a  cause  to  be  tried,  which  is  difficult 
in  its  nature,  or  in  the  evidence  to  be  given  on  it,  the 
greatest  favour  you  can  do  him,  is,  to  put  into  his  hand  a 
Nisi  ^Prius  Report  of  a  nearly  similar  case,  and  let  him 
know  what  evidence  was  given*  and  who  was  the  Attor- 
ney in  that  case,  to  give  him  an  opportunity  of  applying 
for  an  inspection  of  papers,  &c. 


F.  A.  C. 


No.  18,  CUjffhrfPs  Inn, 


CASES 


AT 


NISI    PRIUS 


COURT  OF  KING'S  BENCH. 


Sittings  in  Michaelmas  Term,  1823. 


BEFORS  LORD  CHIEF  JUSTICE  ABBOTT. 


Blackburn  v.  M ackey.  ^^^*  ^^^ 

1  HIS  was  an  action  of  assumpsit,  brought  by  the  p]ain«  liable  to  pLj  for 
tiff,  a  tailor,  ag;ainst  the  defendant,  for  clothes  furnished  clothes  furnish- 

.  ed  to  his  ;Bon« 

to  the  defendant's  son,  Patrick  Mackey.    Plea-i^GeBeral  though  under 

issue.  *  age,  without 

some  proof  of  • 

The  plaintiflT^s  counsel  calling  Patrick  Mackey,  he  on  contract  on  hit 
vdr  dire  stated  that  the  clothes  were  supplied  to  him,  he  p",^  ^^r  fmpH- 
being  then  under  age,  (though  now  of  age).  .  ««^' 

He  was  then  released  by  the  plaintiff. 

In  his  examination  in  chief  he  stated,  that  the  clothes 
in  question  were  supplied  to  him  by  the  plaintiff,  that  he 
bad  no  means  of  paying  for  them,  nor  any  allowance  from 
his  /ather;  bnt  he  was  at  that  time  a  writing  clerk  to  Mr. 
Goren,  an  attorney  in  London,  his  father  being  a  surgeon 
in  Essex;  his  father  did  not  supply  him  with  any  clothes. 
Bfr.  Goren  paid  him  a  guinea  a«week 

In  cross  examination  he  stated,  that  the  defendant  did 
not  know  the  plaintiff,  and  he  proved  the  defendant's 
imnd'-writing  to  a  letter. 


2  CASES  AT  NISI  PRIUS. 

-}^^'  '^^  plaintiflfs  son  proved  clothes  delivered  at  one  time 

Blackburn  to  the  amount  of  7/.  8s.  6d.;  fii  another  time  to  the  amount 

The  person  at  whose  house  Patrick  Mackey  lodged  in 
London  proved  that  he  was  in  great  want  of  clothes. 

The  letter  from  the  defendant  to  the  plaintiff  was  put 
in.    It  was  to  the  effect  following,.. 

"Sir, 

**  I  am  very  much  surprised  that  you  have 
^  suffered  yourself  to  be  imposed  on  a  second  time  by 
**  that  youth.  Know  then  that  I  do  not  pay  bills  for  him. 
**  If  I  had  known  your  address,  I  would  have  given  you 
**  this  notice  learlicj*.  If  you  lose  by  him  you  have  only 
^  yourself  to  thank,  you  had  no  need  to  have  let  him  have 
^  your  goods.  HotoeveVf  I  have  no  great  objection  to 
^  paying  your  first  hill^  if  you  will  send  a  friend  with  a 
**  receipt,  for  I  do  not  send  money  by  letter. 

**  i  remain,  &c.  &c. " 

JRobinson^  for  ibt  defendant,  contended  that  there  was 
not  the feiligfateit  promise  to  pay  by  the  father,  and  this  was 
not  the  case  of  a  son  living  in  his  father's  house;  the  fa- 
ther did  not  know  of  4he  supply  of  t)be  goods,  and  in  fact 
the  soft  was  emancipated,  and  earning  a.  guinea  a-week. 
,  As  to  the  lettet*,  the  premise  there,  if  any,  was  only  condi- 
tional, and  the  condiAioB  had  neft  been  performed. 

Abbot,  C.J. This  is  an  action  for  clothes  furnished 

by  the  >plaintiff  to  the  defendant's  son,  a  writing  clerk  to  l^l 
attorney.  The  question  deeply  affects  society;  for  if  per- 
sons in  trade  are  allowed  to  trust  young  men,  and  compel 
their  fathers  to  pay  them,  any  man  who  had  a  family  might 
be  ruined.  A  father  is  not  bound  to  pay  for  articles  ordered 
by  his  son,  unless  the  father  gives  some  authority,  express 
or  inbplied.  Here  no  such  authority  appearsi  except  it  is 
given  by  the  letter;  which,  however^  can  only  apply  to  the 
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fint  account  7/.  8s.  6d.  His  lordship  read  the  letter,  and 
saidy  that  if  the  Jury  thought  thkt  the  offer  of  payment  at 
the  end  of  it  only  meant,  send  a  receipt  for  the  first  bill, 
and  I  will  pay  that,  to  hear  no  more  of  the  business,  they 
ought  to  find  for  the  defendant;  but  if  they  thought  it 
oieant  to  adolit  an  original  liability,  they  should  find  for 
the  plaintiff  for  the  first  bill. 

Verdict  for  the  plaintiff  for  71.  Ss.  6d. 


1825. 

BLACKHI7RV 

V, 

Mackst* 


Scarlett  and  Godson  for  the  plaintiff. 


Robinson  for  the  defendant. 


[Attornies — Goren  and  Bromley.] 


See  Fluek  v.  TolUmache^  infrk. 


COURT  OF  COMMON  PLEAS. 


Sittings  after  Michaelmas  Term^  London. 


BBFORB  MR.  JUSTICE  BURROUGH. 


Bahret  and  Wife,  Executor  and  Executrix  of  Cup- 
page,  t>.  Moss. 

X  n£  testator  had  been  an  attorney,  and  in  his  lifetime 
bad  done  business  as  such,  for  the  defendant;  The  pre- 
sent action  was  to  recover  the  amount  of  the  bill. 

One  of  the  testator's  clerks  proved  that  the  business  had 
beta  done^  and  Aat  the  charges  were  fair  and  reasonable. 

B2 


Dee.  lOM. 


The  executor  of 
an  attornej  f a* 
iDg  for  aa  attor- 
ney's biil«  due 
tothedeceaied^ 
need  not  deli* 
ver  it  a  month 
before  bringing 
an  action  for  it. 


CASES  AT  NISI  PRIUS. 
Vaughan,  Serjt.  and  Creswellf  for  the  plaintiff. 


Fluck 


V*  Pellf  Sent  for  the  defendant. 

TOLLEMACHK. 


[Attornies — Dendy  and  BelL] 


Silting^  c^ter  Michaelnuis  Term,  at  Westminster. 

BEFORE  MR.  JUSTICE  PARK. 
No9.9Qth.  TULLAY  t>.  RbBD. 

If  a  person  en-  X  HIS  was  an  ^ction  for  assaulting  and  beating  the  plain- 
with  force  and  ^^^'  ^^  which  the  defendant  pleaded  the  general  issue;  and 
violence,  the      a  Special  plea  of  moltiter  manua  imposuit. 

penon  whose  -n.-i  /.i  i  ■  i«t 

boQse  is  enter-  Evidence  was  given  of  the  assault  on  the  part  of  the 
ed,  may  justifj  plaintiff;  and  evidence  in'  support  of  the  special  plea  was 

taming  him  out    *  ^  *■  r  r 

(using  no  more  gifcn  on  the  part  of  the  defendant. 

force  than  is  ne- 
cessary), with- 
out a  previous        Park,  J. Laid  it  down  as  clear  law,  that  if  a  person 

part.  But  if  enters  Another's  house  with  force  and  violence,  the  owner 
the  person  en-  ^f  ^jjg  house  may  justify  turning  him  out,  (using  no  more 

request  to  de-    force  than  is  necessary),  without  a  previous  request  to 

?Tbcfo°re^*i^-  ^®P®^*»  ^^^  ^^  ^^^  person  enters  quietly,  the  other  party 
•  ing  him  out       Cannot  justify  turning  him  out,  without  a  previous  request 

to  depart; 

Verdict  for. the  defendant. 

Vaughuny  Serjf.  and  Andrews^  for  the  plaintiff. 

Pe//,  Serjt.  and  C  Phillips^  for  the  defendant. 

[Attornies — Manner  and  W.  Janes,] 

If  a  defendant  bad  turned  out  a      with  violence,  without  first  re- 
man who  had  entered  his  house      questing  him  to  de|>art«  he  could 
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1823. 


Ives  v.  Lucas  and  Thompsok,  Esqrs. 

T^HIS  was  an  action  of  trover  against  the  Sheriff  of  Mid- 
dlesezy  for  wrongfully  detaining  the  plaintiff's  horse. 
Plea.. General  issne. 

It  appeared  that  a  sheriff's  officer,  named  Weldon,  had 
taken  the  horse  early  in  the  month  of  September,  1822. 

'  A  witness  proved  this  taking,  and  that  the*officer  sold 
the  horse  to  him  for  £5,  about  the  15th  of  September. 

To  connect  the  Officer  with  the  Sheriff,  a  writ  of  Jl.Ja. 
against  the  plaintiff,  directed  to  the  Sheriff  of  Middlesex, 
was  put  in;  and  a  receipt  signed  by  Weldon  for  the  wai^ 
rant  granted  by  the  Sheriff,  in  pursuance  of  the  writ.  After 
this  proof,  the  declarations  of  the  officer  were  given  in 
evidence,  but  they  carried  the-  case  no  further  than  the 
witnessieis  liad  done  (a). 


Nov.  agtk. 

As  long  M  a 
judgment  ezifti, 
it  protects  ChoM 
who  seue  pro- 
perty, noder  an 
execation  fonn- 
ded  on  it;  and 
if  the  judgment 
and  execution 
are  set  aside^ 
no  action  lies  . 
against  the  she- 
riff for  anything 
be  did  under  it« 
while  it  remain* 
ed  in  existence. 


not  justify  under  the  plea  of  moUi" 
iff  nutnui;  as  the  request  to  depart 
u  a  material  part  of  that  plea.  It 
would  be  but  pnidenty  (if  not  ab- 
solutely  necessary )» to  plead  in  ad- 
^tioQ  a  special  justification,  on 
the  circumstaDces  of  the  case;  like 
that  iu  the  case  of  Weaver  v.  Busht 
8  Ter.  Rep.  78*  and  Jq  such  a  ca«^ . 
a  plea  of  son  auauU  demesne^ 
might  be  as  well  added,  because, 
in  making  a  violent  entry  into  a 
maa*a  house,  it  is  by  09  n^eaiis  un- 
hkeiy  that  an  assault  might  be 
committed. 

(c)  It  has  long  been  settled,  that 
the  sheriff  is  answerable  for  the 
taking  of  goods  by  a  bailiff,  acting 
mmder  eol&ur  of  a  warrant  from 
the  sheriff;  but  you  must  connect 
the  bailiff  with  the  sheriff. 

This  is  best  done  by  proof  of 
the  warrant;  but  ai  the  bailiff  in 


some  cases  returns  it  to  the  sher- 
iff's office,. and  in  others  keeps  it, 
it  is  proper  to  give  both  sheriff 
and  bailiff  notice  to  produce  it,  to 
entitle  yourself  to  give  parol  evi- 
dence of  it. 

And  the  case  of  Drake  v.  Stfkest 
7  Ter.  Rep.  1 13,  decides,  that  proof 
that  the  person  who  took  goods 
was  a  general  officer  of  the  sher- 
iff, and  had  given  him  a  bond 
of  indemnity,  is  not  sufficient 

But  when  you  have  proved  the 
person  to  have  been  the  sheriff's 
bailiff,  on  the  occasion  in  question, 
you  are  then  entitled  to  give  his 
admissions  in  evidence. 

However,  in  North  v.  Milei,  1 
Camp.  389,  which  was  an  action 
for  a  false  return,  it  was  sought  to 
give  in  evidence,  a  statement  made 
by  the  bailiff  to  the  plaintiffis  a*. 
torney,  in  answer  to  »  quertion 
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IyK8 
V, 

Lucas 

and  Another. 


CASES  AT  NISI  PRIUS. 

Ad  order  of  Mr.  Justice  Batlbt,  dated  Nov.  17tb,  wm 
put  in  I  it  ordered  the  judgment  on  which  the  execution 
had  issued  to  be  set  aside  for  irregularity. 

P4RK,  J..^Ruled  that  the  plaintiff  must  be  nonsuited; 
because,  as  long  as  the  judgment  existed,  it  protected  the 
sheriff;  and  no  evidence  was  given  that  the  sheriff  had 
the  horse  in  his  possession  later  than  the  15tb  of  Septem- 
ber, and  the  judgment  was  not  set  aside  till  the  I7th  of 
November. 

Vaughauy  SerjU— ^Does  not  your  lordship  think  that  the 
setting  aside  the  judgment,  makes  the  sheriff's  acts  tor- 
tious by  relation. 


Park,  J. Certainly  not. 


Plaintiff  nonsuited. 


Vaughan^  Serjt.  and  Knatoles^  for  the  plaintiff. 
Pell,  Serjt.  for  the  defendant. 


No9.  ^gtk. 

If  a  written 
agreement  if 
not  signed  by 
the  defendant^ 
the  plointilf 
need  not  give  it 
in  evidence, 
though  he  him* 
•elf  has  signed 
it,  and  it  re- 
gards the  mat* 
ter  in  issae. 


Wilson  v.  Bowie. 

TlIIS  was  an  action  for  goods  sold  and  delivered,  in 
which  the  general  issue  was  pleaded. 

The  action  was  brought  to  recover  the  value  of  certain 
fixtures  in  a  house,  No.  420,  Oxford  Street,  now  occupied 
by  the  defendant,  but  which  had  been  previously  occu- 
pied by  the  plaintiff. 


by  him,  why  the  writ  had  not 
beeo  executed  9  It  was  objected 
to,  but  Lord  ElUnborongh  held 
it  adniiaaible,  aud  added,  **  that 
though  the  bailifTs  general  con- 
▼eviatioo  ivith  an  indifferent  per- 


son is  not  evidence  against  the  she- 
riff, yet  what  he  here  said,  touch- 
ing the  execution  of  the  writ,  when 
remonstrated  with  by  the  plain- 
tiff*s  attorney,,  is  that  which  the 
defendant  is  responsible  for.** 


MICHAELMAS  TERM,  4  GEO.  IV. 

Mr.  Smallbone  was  proceeding  to  pro^e  the  valoe  of 
the  fixtures,  when,  in  answer  to  a  question  by  Mr*  Serjt. 
Vay.ghoM^  he  stated  that  there  was  a  written  agreement 
respecting  the  valuation,  but  that  it  was  not  signed  by  the 
defendant. 
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BowiB. 


Vaugkan^  Serjt.  for  the  defendant,  contended,  that  this 
agreement  must  be  produced. 

Park,  J...^  As  it  is  not  signed  by  the  defendant,  I  think 
it  need  not  (a). 

The  plaintiff's  counsel  then  called  for  it,  undSr  the  usual 
notice  to  produce  papers,  and  it  was  produced  by  the  de- 
fendant's counsel. 

BosanquLet^  Serjt.  for  the  plaintiff,  having  read  it,  said, 
it  was  not  an  agreement,  not  being  signed  by  the  de- 
fendant. 


(a)  The  foUowiDg  U  a  copy  of 
the  paper  in  queatioo:— 

**  Memoraodum  of  an  acknow- 
**  fedgroent  of  receiving  the  sum 
"  of  £  10,  by  way  of  deposit  of  tak- 
^ing  such  fixtures  on  the  pre- 
'* mises,  at  No.  420,  Oxford  Street, 
**  and  being  such  fixtures  as  Archi- 
^  bald  Wilson  has  a  right  to  sell 
**  in  and  upon  the  said  premises, 
**  and  to  betaken  by  two  apprais- 
**  era,  or  their  umpire ;  possession  to 
**  be  given  on  the  'i^th  of  Septem- 
"her,  18^,  £l0  to  be  deducted 
**ottt  of  the  whole  amount,  and 
*'  rent  and  taxes  to  be  allowed  for 
**  up  to  the  day  of  taking  posses- 


'<  Witness  this  97th  day  of  Sep- 
"tember,  1823. 

(Signed)  Archibald  Wilson. 
''  James  Hill, 

iVb.  23,  Gt  Titehfield  Street^ 

[A  subscribing  witness.] 

The  case  of  Brewer  v.  Paln^ 
er,  1  Esp.  Rep.  213,  decides  that 
if  there  appears  to  be  a  written 
agreement,  the  plaintiff  is  bound 
to  give  it  in  evidence;  and  if  it  can* 
not  be  given  in  evidence,  as  being 
unstamped,  the  plaintiff  most  be 
nonsuited :  but  that  case  does  notaf- 
fect  the  present,  as  there  the  agreed 
ment  covered  the  whole  of  the  sub- 
ject matter  in 
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ms- 


If  the  plaintiff's 
coumel  calls  on 
the  other  side  to 
prodnceapaper 
and  reads  it;  he 
is  bound  to  give 
it  in  evidence^ 
if  it  is  material 
to  tiie  issue  ;bnt 
if  it  is  not  mate- 
rial, the  plain- 
tiffs counsel 
need  not  give  it 
in  eridence, 
tfaongh  requir- 
ed by  the  other 
tide  to  do  so. 


CASES  AT  NISI  PRIUS. 

Vaughan^  SetjU  conteoded,  that  as  theplaiiiti^*^^  coan- 
sel  had  called  for  it,  they  were  bonnd  to  read  it  id  evidence, 
and  to  prpre  it  by  the  eabscribing  witness* 

Park,  J... Having  looked  at  it,  said  that  it  need  not  be 
read,  as  it  was  only  the  plaintiff's  receipt  for  £10,  and  that 
it  was  not  material  to  the  case  at  all;  and  observed,  that  if 
the  plaintiff's  counsel  call  for  a  paper,  and  look  at  it, 
they  miist  read  it  in  evidence,  if  it  is  at  all  material  to  the 
case;  bat  if  it  does  not  bear  on  the  case,  he  need  not  read 
it*  This  paper  is  of  the  latter  kind,  and  the  plaintiff's 
counsel  may  go  on  without  reading  the  paper,  or  calling 
the  subscribing  witnesi  (b). 

Mr.  Smallbone's  examination  was  then  resumed,  and 
the  case  terminated  in  a  reference  to  Mr.  Storks. 


BoMuquetf  Serjti  and  Archboidf  for  the  plaintifft 
Vaughan,  Pell,  and  Taddy^  Serjts.  for  the  defendant* 


[Attoroies  —  and  HmnMt.1 


ifi)  The  case  of  Whawm  v. 
RofUUdgef  6  "^Mp.  dd5«  in  which 
it  was  decided,  that  a  party  call- 
ing for  papers,  and  (on  the  other 
fide  produciug  them)  inspectiug 
them,  makes  such  papers  evidence 
tor  the  other  side,  thoagh  he  does 
not  use  them  as  evidence,  does  nbt 
at  all  decide  that  the  party  so  in- 
spectiog  them  is  bound  to  prove 
them  by  a  subscribing  witness,  or 
make  them  a  part  of  his  case. 

Frobably*  the  reason  why  the  de* 
tedsafs  counsel  was  so  solicitous 


to  have  the  agreement  put  in  and 
proved  by  the  subscribing  witness, 
was^  that  if,  when  it  was  produced, 
it  had  nosUmp,  the  Judge  would, 
if  he  thought  it  the.fi)9ndation  of 
the  action,  nonsuit  And,  besides, 
it  is  probable,  that  the  defendant 
was  aware  that  the  subscribing 
witness  knew  some  fiicts  in  his  fii- 
vofr  which  he  wished  to  have 
proved,  and  yet  did  not  like  to 
risk  him  in  the  bosi  as  bis  own 
witaess* 


MICHAELMAS  TEBM,  *  OBO.  IV.  1  { 

IMS. 


Sittings  after  Michaelmas  Term,  London. 


BEFORE  MR.  JUSTICE  BURROU6H. 


Rawlings  V.  Hall.  Dec.  la. 

J.  His  was  an  action  of  assumpsit  on  a  bill  -of  excl^ange,  ^^  u^  action  on 
dated  May  22d,18239  drawn  by  one  Little,  payable  to  his  change,  a itock- 
own  order,  on  the  defendant,  who  accepted  it,  and  endorsed  ^^^^'  ?*y  ^' 

-       r.    *  «        «   •     -M  fasctogiTceTi- 

by  Little  to  the  plaintm.  dence  that  the 

The  usual  proofs  of  acceptance  and  endorsement  having  ^^n$^k\o^ 
been  given  on  the  part  of  the  plaintiff..  *  bingdifferenees; 

but  whether  he 
if  boand  to  pro- 

Vamgkanj  Serjt. We  have  given  the  plaintiff  notice  to  ^»<^«  ^^  ^^^» 

prove  the  consideration  of  the  bill.  atat.  7  Geo.  s. 


fiuRROUGH,  J. ^That  sort  of  notice  does  you  no  good; 

they  are  not  bound  to  prove  it. 

Vaughauj  Serjt.  stated  in  his  address  to  the  jury,  that 
the  bill  had  been  given  to  Little  for  a  stock-jobbing  dif- 
ference on  time  bargains  for  stock,  between  him  and  the 
defendant;  the  time  bargains  took  place  in  the  month 
of  April  and  May  last ;  and  that  al|  securities  given  for 
money  gained  on  such  bargains  were  made  void  by  an 
act  of  Queen  Anne,  and  an  act  of  George  the  Second. 

To  prove  this,  a  witness  named  Alison  was  called :  he  was 
clerk  to  Little,  who  is  a  stock-broker.  He  proved  the  ac- 
count  to  be  of  his  own  hand-writing,  but  knew  nothing  of 
it,  except  that  he  copied  it  from  Little's  pocket  ledger. 

Little  being  called,  stated  that  he  was  a  stock-broker; 
and  on  being  asked  to  produce  his  pocket  ledger,  ad- 


c.  8.  ■.  9.— 
Qanre. 


.» •• ' 
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IftlS. 


Rawlinoi 
Hall. 


CASES  AT  Nisi  PRIUS. 

mitiedy  be  had  received  a  subpoena  duces  ieeum^  calling 
OQ  liim  to  produce  it,  but  declined  doing  so,  saying,  he 
feared  it  might  criminate  bim. 

Vaughanj  Serjt.  contended,  that  he  was  bound  to  pro- 
duce it. 

wBuRROUGH,  J. According  to  your  opening,  this  ivit* 

ness  has  been  making  what  are  called  time  bargains;  for 
this  he  would  be  liable  to  a  penalty ;  and  you  want  him 
to  produce  this  book,  to  show  that  he  has  been  doing  so : 
he  certainly  need  not  produce  it. 

Curwoodf  on  the  same  side,  contended,  that  as  the 
witnesses  own  clerk  had  referred  to  it,  they  had  a  right  to 
have  it  for  him  to  refresh  his  memory  from. 

BuRRODGH,  J. ^You  cannot  make  a  man  produce  his 

private  books,  merely  because  by  possibility  it  may  suit 
your  case. I  think  you  are  not  entitled  to.  its  production. 

Curwood  then  asked  the  witness  if  he  had  ever  bought 
stock  for  the  defendant. 
The  witness  declined  answering  this. 

BuRROUOH,  J. He  is  not  bound  to  answer;  for,  as  you 

open  your  case,  it  was  a  time  bargain ;  and  if  he  answered 
in  your  favour,  he  would  be  liable  to  a  penalty. 

Vaughauj  Serjt.  The  penalty  must  be  sued  for  within 
six  months,  which  have  now  elapsed. 

BuftROUGH,  J..^If  the  party  would  be  open  to  a  prosecu- 
tion of  any  kind,  he  is  not  bound  to  answer,  and  he  might 
be  prosecuted  at  common  law. 

Curwood  then  put  the  bill  into  the  witness's  hand,  and 
asked  him  what  had  been  the  consideration  for  it. 
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This  he  decliQed  answeriDg;  and  his  lordship  held  he 
might  do  so  for  the  reasons  before  stated  (a). 

Verdict  for  the  plaintiff.  „  *r/ 

Taddy,  Serjt.  and  fTylde,  for  the  plaintiff. 

VaughaHj  Serjt.  and  Curwood^  for  the  defendant. 

[Attorniet — Birket  and  EikeJ] 


BBFOBE  GIFFOBD,  C.  J.^  PARK  AND  BUBOUGH,  JS. 

In  Bank. 

Rawlings  v.  Hall. 

VaughoH^  Seijt.  now  moved  for  a  new  trial,  and  con- 
tended,  that  the  witness.  Little,  ought  to  have  been  com* 
pelled  to  produ<ie  his  book,  however  it  might  criminate 
him;  because  by  the  statute,  7  Geo.  2,  c.  8,  §.  9,  it  was 
enacted  under  a  penalty,  that  every  broker  should  keep  a 
book,  and  enter  therein  all  purchases  and  sales  that  he 
made.   Now  that  clause  would  be  nugatory,  if  such  book 


/(iikS6. 


(a)  It  may  make  this  case  more  in- 
telKgible,  to  state,  that  a  time  bar- 
gaio  at  the  stock  exchange,  is  sim- 
ply this: — ^Neither  buyer  nor  sel- 
ler have  any  stock,  but  the  buy- 
er  sgrees  (nominally)  to  buy  of  the 
seller  stock,  e,  g.  £1000,  on  a 
certain  day.  When  that  day  ar- 
ntt^  if  the  stock  is  at  a  lower 
price  than  when  the  bargain  was 
made,  the  buyer  pays  the  seller 
as  much  per  cent,  oo  the  £1000, 
as  the  stock  has  ikllen:  bat  if  the 
stock  haa  risen,  the  seller  pays  the 
tniyer  in  a  similar  way. 


The  sums  so  paid  are  called  dif- 
ferences. 

In  fact,  a  time  bargain  is  a  mere 
wager;  the  seller  betting  that  the 
stock  will  Ml,  the  buyer  that  it 
will  rise. 

But  by  the  statute  7  Geo.  2,  c.  8, 
§8^  made  perpetual  by  10  Geo.  3, 
c.  8,  all  contracts  made  for  the 
transfer  of  stock,  whereof  the 
person  in  whose  behalf  the  con- 
tract is  made,  shall  not,  at  the 
time  of  such  contract,  fate  posMH- 
ed,  are  declared  null  and  void; 
and  the  party  on  whose  behalf 
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.^M'.       could  be  ke(M oikt of  hight,  merely  because  it  would  cri- 
lUwi^iHSf     minate  the  broker. 


■     V. 

Hall. 


BuRROUOH^  J«  observed,  that,  at  the  trial,  his  attention 
had  not  been  called  to  the  clause  of  the  stattite  that  made 
it  compulsory  on  the  Broker  to  keep  a  book. 


The  Court  then  granted  a  rule  to  show  cause. 


this  is  done,  is,  if  he  is  privy  to  the 
transaction  y  to  forfeit  jCdOO^and  the 
broker  £  1 00,  half  to  the  kiog,  and 
half  to  him  who  wiU  sue. 

By  the  statute  9  Anne,  c.  14, 
all  securities  for  money  won  at 
gammg  are  declared  void. 

The  privUcge  of  the  witness 
(Little)  does  not  seem  to  be  af- 
tecked  by  thestatnteof  46  Geo.  S, 
c.  37f  which  only  compels  witness- 
es to  answer,  though  they  might 
thereby  establish  a  debt  against 
themselves,  or  subject  themselves 
to  an  actton  s  font  vwhere  the  an- 
swer would  subject  the  witneu  to 
penalty^  or  forfeiture,  the  law  re- 
mains untouched  by  this  act. 

The  six-month*s  limitation  of 
actions  is  confined  to  actions  tore* 
cover  back  money  paid  for  di£Eer- 
ences,  and  does  not  extend  to  ac* 
tions  on  the  8th  sect,  of  the  act,  for 
the  recovery  of  the  penalty  of  £500. 
The  only  limitation  in  tl^t  case 
being  the  same  as  is  app^oablQ  to 
all  q%d  tarn  actions  under'the  stat. 
of  Si  Eliz.  c  5,  J  5»  which  enacts, 
that  all  actions,  suitBy  bills,  indict- 
ments^or  informatioos,  which  shall 
be  bad,  brought,  sued,  or  exhi- 
bited, for  any  forfeiture,  on  any 


statute  penal,  made  or  to  he  made^ 
whereby  the  forfeiture  is  or  shall 
be  limited  to  the  Queen,  her  heirs, 
or  successors  <m/jf,  shall  be  had, 
brought,  sued  or  exhibited,  with- 
in two  years  next  after  the  offence 
committed,  and  not  after;  and  all 
actions,  suits,  &c.  which  shall  be 
had,  brought,  sued,  or  com- 
menced, for  any  forfoiture^  on  any 
penal  statute,  m^de  or  to  be  made, 
(except  the  statute  of  tiUage)  the 
benefit  and  tfuit  whereof  shall  be 
limited  to  the  Quden,'her  h'drs, 
or  snccesson,  attd  to  imy'  other 
which  shall  prosecute  in  that  .be* 
half,  shall  be  had,  brought,  sued, 
or  commenced  by  siny  person  that 
may  lawfully  pursue  for  the  same 
as  aforesaid,  within  one  year  next 
liter  the  offence  committed;  and, 
in  de&ult  of  such  pursuit,  may  be 
had,  sued,  &c.  for  the  Queen,  her 
heirs,  and  successors,  at  any  time 
within  two  years  after  that  year 
ended. 

Any  action  after  that  time  to  be 
null  and  v<Md  and  of  no  effect 

Bui  by  §  6,  it  is  provided  that 
if  any  act  limits  a  shorter  time  for 
suing *in  such  case,  this  act  is  to 
give  no  extension. 
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MiLNER  &  al.  t;.  Tucker.  Dee.  la. 

This  was  an  action  of  assumpsit  for  a  chandelier  sold  if  goods  m 
by  the  plaintifis,frlass  manufacturers  "in  Ixmdon.to  the  de-  '°PP*i^  ^f^ 

•^  "^  ,     ®  confomuibly  to 

fendant,  who  is  proprietor  of  the  assembly  rooms  at  Cro*  the  order  for 
mer,  in  the  county  of  Norfolk.    It  appeared  in  proof  that  ii^Qod  to^n! 
the  plaintiffs  were  to  supply  a  complete  chandelier,  suffi-  ^"^  ^®°>  ^ith- 
cient  to  light  the  room  in  question  properly.    One  of  the  tine,  or  be  will 
plaintiffs,  it  was  proved,  had  seen  and  measured  the  ball  ^^^ndtopej 
room;  and  it  w;^  also  proved  that  the  chandelier  was  in« 
complete,  and  was  by  no  means  adequate  to  the  room.  Af«* 
ter  the  lapse  of  nearly  six  months  the  defendant  return- 
ed  it. 

BuRRoUGH,  J.  ..When  the  defendant  received  the  chan« . 
delier,  and  found  it  incomplete  and  inadequate  to  the  room, 
he  sbould  have  given  the  plaintiff  notice  immediately ;  and 
have  returned  it  as  soon  as  he  could :  but  if  a  man  take  an 
article,  and  keep  it,  and  use  it  as  his  own,  though  it  was 
not  according  to  contract,  he  is  bound  to  keep  it,  and  pay 
for  it. 

Verdict  for  the  plaintiffs. 

VaughaHf  Seijt.  and  Hutchinson,  for  the  plaintiffs. 


Cooper  for  the  defendant. 


r. 


[Attornies  — —  aod  Withers] 
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Adjourned  Sittings  after  Mich.  Term,  at  Westm. 


BEFORJB   liR.  JUSTICE  PARK. 


Dee.  Qd.  LeGGAT  v.  ReeD. 

In  actions  for      jPhIS  waB  an  actioQ  for  work  and  labour,  in  putting  up 

boor,  if  it  ap-  a  dooratahouseinBeaumontStreet.  Plea General  issue. 

pean  that  the         Evidence  was  efiven  to  show  that  the  defendant  irave 

plaintiiThaf  °    .  ,  ® 

once  given  ere-  the  order  for  the  work,  but  the  door  was  put  up  in  the 

noilfttr^wdT  ^^^^^  ^^ ^  Captain  Earl,  at  whose  house  a  bill  had  teen 
thirt  his  claim,  left  by  th^  plaintiff,  headed  Captain  Earl. 
*n  c  * V   •        Thedefence  was,  that  the  defendant  was  an  upholsterer, 

and  Jiad  nothing  to  do  with  the  business,  except  giving 
the  order  on  behalf  of  Captain  Earl,  to  whom  it  was  con- 
tended that  the  credit  was  given. 

Park,  J— .Laid  down,  that  if  the  plaintiff  had  once  given 
credit  to  Earl,  he  could  never  shift  his  claim  to  charge 
the  defendant  or  any  other  person.  His  Lordship  then 
left  it  to  the  Jury,  to  say  to  whom,  the  credit  was  given, 
whether  to  Earl  or  to  the  defendant. 

•    i 

Terdict  for  the  defendant. 

Pellf  Serjt.  and  Siork^  for  the  plaintiff. 
Vaughan,  Serjt.  for  the  defendant. 


A  still  Urooger  case,  on  the  quei-  It  wasthe  caaeofTaylor  v.  Brittanm 

tioD,"  To  whom  credit  was  giveD,**  It  appeared  that  the  pkintiff,  ajevr* 

was  tried  before  Mr.  Baron  Gar-  eller,  had  supplied  the  wife  of  the 

ROW,  at  the  Gloucester  assiiEes.  defendant,  who  was  a  merchants 
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Martin  c;.  Jagksox. 


Dee.  24. 


1  HIS  was  an  action  for  work  and  labour,  in  which  the  Whether  in  an 
geaeral  issue  wa,  pleaded.  riTablr^ht 

The  usual  proofs  of  <he  work  being  done,  and  reason-  pw^y  whoacMi- 
ableness  of  the  charges  being  gone  through—  workisacorape- 

The  defendant's  counsel  vrished  to  call  a  witness  named  *"*^  witness  tp 
f7asfaaiian,  to  prore  that  he  had  done  the  work,  and  there-  and  not  the 


fore  he, and  not  the  plaintiff,  was  entitled  to  be  paid  for  it. 

Taddy^  Seijt.  objected  to  this  witness,  on  the  ground 
that  he  was  not  competent  to  prove  his  own  title  to  the 
OMMiey  in  question,  and  relied  on  the  case  of  Blamdv.  Ains^ 
/y,  2  N.  R.  331  (a). 


plfeintiff^  !;»  t(ie 
person. to  be 
paid.^-Qu^re. 


Park,  J. I  shall  not  stop  lliis  case,  for  I  know  the  case 

ni  Bland  7.  Ainsly^  faas  been  questioned. 

Flashmin  was  then  examined,  but  his  evidence  not 
amoajiAing  to  any  thing,  there  was  a 

Verdict  for  the  plaintiff. 


clerk,  with  jewellery  to  a  large 
amotmt.  It  ap|>eared  that  the  bill 
delivered  was  headed  "  Mrs.  Brit- 
tan/*  and  that  at  the  time  of  the 
purchase  of  the  articles,  Mrs.  Brit- 
Ian  atated  ihat  she  bought  the  ar- 
ticles for  a  frieod  iti  the  West  In- 
dies, who  would  scud  the  money 
for  them  as  soon  as  received;  to 
which  the  defendant  said — **  That 
win  do  very  well." 
GAmaow»B. — Ruled  thatthough 
Mra.  Brtltan  was  a  feme  covert, 
yet  if  the  dweller  gave  credit  to 
htr  sodXh^  je^ilt^oces  xbe  wps 
to  obtain  from  the  We|tlii4|ef»«id 


not  to  her  husband,  the  present  ac- 
tion against  him  could  not  be  main- 
tained. 

The  jury  found  for  the  defend- 
ant. 

And  in  the  caseof^eitti^  v.  Grif' 
fin,  5  Taunt  356,  it  was  left  as  a 
fact  to  the  jury,  whether  credit 
was  given  to  the  -husband  or  the 
wife,  for  the  wife*s  dresses  tbov^h 
she  and  her  husband  lived  toge- 
ther. 

(a)  The  case  of  Bland  v.  Adnd^  2 
N.  B.  33 1,  was  an  actiop  of  trespass, 
for  taking  the  phuntiiTsgpodsHn- 
4er  Jan  ei^ectttioo  against  #  p^nipn 
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Dt€.  2nd.  J^^vis  V.  Street. 

broken°M*^M-  ThIS  was  an  action  for  money  bad  and  received,  with 
tion  for  money  the  common  money  counts,  (but  no  special  count)  to  re- 

h&d  and  rcceiv-  _  \  t  ^ 

ed  will  not  lie  cover  back  the  sum  of  47/.  69.,  paid  by  the  plaintiff  to 
for  money  paid  tj^^  defendant  for  a  horse,  which  had  been  returned  to  the 

under  it;  an  ac- 
tion for  tiie        defendant.     Plea General  issue. 

tract^ii  the  pro^  ^^^  ^^®  plaintiff  it  appeared  that  he  (being  a  surgeon^ 
perremedy:  but  and  the  defendant  a  horse  dealer,)  had  bought  a  horse,  war- 
hat  been  re-  ranted  sound  and  quiet,  of  the  defendant;  which  horse  be- 
•cinded  it  is      Jug  decidedly  vicious  be  returned.     The  defendant  at  first 

refused  to  take  the  horse  back,  but  it  was  at  length  agreed 
that  he  should  do  so,  and  the  plaintiff  receive  from  him 
another  horse,  paying  £10  more;  another  horse  was  ac- 
cordingly sent  to  the  plaintiff,  who  never  paid  the  addi- 
tional £10.  This  second  horse  being  worse  than  the  first, 
was  afterwards  returned,  and  the  defendant  received  him 
back. 

Park,  J Early  in  the  cause  ruled,  that  the  question 

of  soundness  could  not  begone  into  in  this  form  of  action, 
the  question  here  being  whether  the  contracts  were  re- 
scinded or  not. 

Vaughun^  Serjt.  contended  that  the  plaintiff  ought  to  be 
nonsuited,  for  here  was  a  contract  for  a  horse,  which  the 
plaintiff  afterwards  dislikes;  that  contract  is  agreed  to  be 
rescinded  on  the  terms  of  his  taking  another  horse,  and 
paying  £10.  As  he  had  never  paid  the  £10,  the  first  con- 
tract remained  in  force. 

named  Aubray ;  it  was  sought  to  peteiit;  for  that  it  was  bis  interest 

call  Aubray,  on  the  part  of  the  de-  to  make  out  the  goods  to  be  his 

fendant,  to  prove  that  the  goods  own,  as  then  the  execution  against 

were  hii,  and  not  the  defendant's,  him  was  satisfied,  and  a  debt  he 

But  the  court  held  Aubray  inoom-  owed  paid. 
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Holij  CD  the  game  side,  contended,  that  the  fulfilling  the 
second  contract  annulled  the  first;  now  the  first  contract 
was  only  to  be  annulled  by  the  taking  another  horse,  and 
paying  £10.  Those  conditions  precedent  must  be  fulfill- 
ed, before  the  first  contract  was  at  nn  end ;  as  they  had 
not,  the  first  contract  stood.  * 
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Davis 

Street. 


Park,  J. — I  think  there  is  no  ground  for  this  objection. 
It  appears  that  the  defendant  sells  the  plaintiff  a  horse 
that  no  human  being  could  use;  and,  on  the  return  of  him, 
it  is  ag^reed  that  he  shall  have  another,  and  pay  £10,  and 
the  defendant  take  the  first  back.  I  hm  clearly  of  opi- 
nion such  second  contract  completely  put  an  end  to  the 
first,  and  I  also  think  that  the  defendant  receiving  back 
the  second  horse,  as  clearly  put  an  end  to  the  second  con- 
tract. 

In  his  charge  to  the  jury  his  Lordship  laid  down,  that 
if  a  contract  is  broken,  an  action  for  money  had  and  re- 
ceived cannot  be  brought  by  a  person  who  has  paid  mo- 
ney under  such  contract,  but  he  must  bring  an  action  for 
the  breach  of  contract;  but,  in  cases  where  the  contract 
is  rescinded,  and  put  an  end  to,  the  consideration  for  the 
payment  of  money  failing,  this  species  of  action  is  pro- 
per (a). 


(a)  The  diftinctioo  taken  by 
the  learned  Judge,  that  a  plaintiff 
cannot  recover  on  the  count  for 
money  had  and  received,  in  cases 
where  the  grievance  he  complains 
of  b  a  breach  of  contract,  appears 
to  be  fully  established  by  the  ca- 
ses. Thb  count  applying  not  to  a 
breach  of  contract,  bat  to  the  de- 
fendant having  money  in  his  hands 
beloogiag  to  the  plaintiff,  by  rea- 
BOQ  of  the  tailure  of  the  consider- 
ation which  induced  the  plaintiff 
to  pay  it  to  the  defendant. 

In  the  case  of  Power  v.  WellSf 

C2 


Doug.  24  n.  and  2Cowp.  818,  the 
plaintiff  gave  bis  own  horse  and 
twenty  guineas  in  exchange  for 
the  defendants  horse,  receiving  a 
warranty  that  the  defendants  horse 
was  sound.  He  was  unsound. 

The  plaintiff  brought  an  action 
for  money  had  and  received,  for 
the  twenty  guineas,  and  an  action 
of  trover  for  his  own  horse. 

The  court  of  King's  Bench  held 
that  the  action  for  money  had  and 
received,  with  no  other  count,  was 
an  improper  action  to  try  the  war- 
ranty ;  and  held  that  the  action  of 


so 


las^ 


Datis 
Strbbt. 
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Verdict  for  the  plaiDtii;  damages  3U  6<.;  £16  having 
been  paid  into  court  (6). 

Pell^  Serjt.  and  Siarks,  for  the  plaintiff. 


Vaughanj  Serjt.  and  Holtj  for  the  defendant. 


[Atlornies— Jf iKf  and 


] 


trover  would  not  lie  for  the  reco- 
very of  the  plaiDtiff*ft  horse,  aa  the 
property  in  that  horae  had  passed 
bylib6  exchange. 

And  in  the  case  of  Wuton  v. 
Z>oic;ftf#»Doug].Sd,  the  court  ex- 
pressly held,  that  if  a  contract  is 
rcacindedy  an  action  for  money  had 
and  received  lies  for  money  paid 
under  it:  for  if  the  contract  is  bro- 
ken, this  action  does  not  lie;  but 
an  action  for  the  breach  of  con- 
tract must  be  brought 

The  same  principle  was  fully 
recognised  in  the  case  of  Towen 
V.  Barret^  1  T.  R.  133. 

In  general,  in  cases  of  breach  of 
warranty  of  horses,  the  plaintiff 
declares,  that  in  consideration  of 
so  much  money  paid  him,  the  de- 
fendant assumed  and  promised 
that  the  horse  was  sound ;  but  that 
it  really  was  unsound.  To  this 
are  added  a  count  for  money  had 
and  received,  and  the  common 
money  counts.  If  on  the  trial  it 
appears  to  have  been  a  breach  of 
warranty,  the  plaintiff  recovers  on 
the  first  count,  but  if  the  contract 
was  rescinded,  he  recovers  on  the 
second. 

The  action  for  money  had  and 
received  lies  in  a  variety  of  other 
cases:  for  money  paid  without  con- 
aideration,  nioney  paid  by  compul- 
aioD  or  mistake,  &r.  but  it  was  held 


in  the  case  of  Bilhie  v.  iMwUtff  8 
Ea.  Rep.  469»  that  if  one  pays  mo- 
ney with  full  knowledge,  or  the 
means  of  such  knowledge  in  hia 
hands  of  all  the  circmnstances,  he 
cannot  recover  back  such  money» 
on  account  of  its  having  been  paid 
under  an  ignorance  of  the  law. 

{h)  In  this  case  there  was  no 
special  count,  or  the  money  ought 
not  to  have  beeu  paid  into  court 
on  the  whole  declaration:  for  if 
there  is  a  special  count,  and  you 
pay  money  into  court  on  the  whole 
declaration,  you  thereby  admit  the 
contract  to  be  as  laid,  and  only  go 
to  trial  on  the  quantum  of  damages 
incurred  by  the  breach  of  it  This 
was  clearly  laid  down  in  the  case 
oiYate  v.  TFt/Zan,  2  Ea.  128,  where 
the  first  three  counts  of  the  decla- 
ration stated  a  special  agreement 
by  the  defendant,  a  common  car- 
rier, to  carry  the  plaintiff  *s  trunk 
from  London  to  Oxford,  and  that 
the  trunk  was  lost 

The  defendant  paid  £5  into 
court  on  these  three  couuts. 

The  plaintiff  counsel  proved 
this  payment  of  money  into  court, 
and  that  the  value  of  the  trunk 
was  £20,  contending  that  the  pay- 
ment of  money  into  court  on  those 
counts  admitted  the  contract 

The  defence  was  the  usual  £5 
notice. 
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BEFORE  MR.  JUflTICB   HI7RR0VQH. 


Ahnon  V.  FoYster. 


Dte,  3d, 


Tills  was  fen  action  agninst  the  defendant,  for  the  injury 
occasioned  by  the  careless  driving  of  his  servant,  in  dri« 
ving  a  post  chaise  agrainst  the  plaintiflTs  chaise  cart. 

The  first  coont  of  the  declaratiob  alleged  those  facts, 
and  that  (he  chaise  cart  was  broken  to  pieces,  and  the 


The  court  of  King's  Bench  held, 
thst  by  tbii  payment  of  money  into 
court  OD  these  counts  the  defend- 
ant admitted  the  contract,  and  dis- 
puted only  die  quantum  of  the  da- 
■Sift.  The  phdnttff  therefore  only 
had  to  prove  the  amount  of  dama- 
ges above  the  sum  paid  into  court. 

But  in  Clark  v.  Gray^  6  Ea.  564, 
it  waa  hM,  that  the  defendant 
night  go  into  any  evidence  that 
went  to  limit  the  damages,  but 
not  to  vary  the  terms  of  the  con- 
tract admitted  by  the  payment  of 
money  into  court. 

And  'mGmiiridffe  v.  Smith,  2  H. 
B.  574,  it  was  held  that  the  pay- 
ment of  money  into  court  on  ac- 
count, on  a  bill  of  exchange,  ren- 
den  it  unnecessary  to  .prove  the 
drawer's  hand- writing. 

But  as  the  defendant  only  ad- 
niti  the  contract  to  be  as  laid,  he 
does  not  thereby  preclude  himself 
from  disputing  ^e  legality  of  it 
1  Tcr.  Rep.  464. 

However,  in  cases  where  a  par- 
ty wishes  to  pay  money  into  court, 
without  prejudicing  himself  in  this 
way,  he  should  either  pay  in  the 
money  on  the  general  counts  only, 
«r  apply  Is  the  court  ibr  leave  to 


pay  it  in  on  particular  conditions. 

Before  leaving  this  subject,  it 
may  be  as  well  to  state,  that  if  the 
plaintiff  takes  out  money  paid  into 
court  on  one  count  of  the  declara- 
tion, lie  is  not  entitled  to  the  costs 
of  the  other  counts.  Skarrait  v. 
Vawghafh  2  Taunt  266. 

The  way  to  prove  the  payment 
of  money  into  court,  is  to  produce 
the  rule,  or  an  office  copy  of  it;  call- 
ing the  attorney  who  took  the  mo- 
ney out  of  court,  is  not  sufficient 

In  Hilary  Term,  18 10,  the  Court 
of  Common  Pleas  promulgated  the 
following  rule  of  practice,  for  trials 
at  Nisi  Prius,  (reported  in  2  Taunt 

267)- 

**  It  having  been  often  a  ques- 
tion, whether  the  defendant  pro- 
ducing the  rule  for  payment  of  mo- 
ney into  court,  was  evidence  on  his 
behalf,  so  as  to  entitle  the  plain- 
tiff's counsel  to  a  reply;  if  the 
plaintiff  took  a  verdict  for  his  whole 
demand,  without  giving  credit  for 
the  money  paid  into  court,  the 
court  would  set  aside  the  verdict, 
without  requiring  proof  of  the  rule. 
Therefore  it  is  not  evidence  for  the 
defendant  so  as  to  entitle  the  plain- 
tiff's oouDsel  to  reply.'' 


In  an  action 
agsioflt  a  de- 
fendant for  the 
injary  occasion- 
ed   by  careloM 
driving  of  his 
•ervant,  the 
plaintiff  may 
recover  for  in« 
jury  done  to  his 
wife,  as  well  as 
himself,  without 
bringing  a  stpa* 
rate  action  for 
each. 


22 


ISSd. 


Alison 

V. 
Fo!8TER« 


CASES  AT  NISI  PRIUS. 

plaintiff  thrown  down  and  injured,  and  his  wife  also  braised 
and  injured^  whereby  he  was  put  to  great  expense,  and 
lo^t  the  society,  &c.  of  his  said  wife. 

The  other  counts  stated  separately  the  injury  to  himself 

and  his  wife,  and  the  breaking  the  chaise  cart.    Plea ^The 

general  issue. 

The  evidence  went  clearly  to  prove  the  injury  and  the 
negligence. 


Vaughauj  Seijt.  contended,  that  as  the  wife  was  no  par- 
ty to  the  action,  the  injury  done  to  her,  could  not  be  reck- 
oned in  the  damages. 

BuRROUGH,  J. They  can  be  recovered  in  this  action, 

and  if  the  plaintiff  recover  here,  he  can  bring  no  other 
action  for  them.  And  his  Lordship  distinctly  told  the  jury 
to  find  damages  for  the  injury  done  to  the  plaintiff  and 
his  wife,  as  well  as  the  breaking  of  the  carriage. 

Verdict  for  the  plaintiff,  damages  £150. 
Petf,  Serjt.'and  Abraham^  for  the  plaintiff. 
Vaughan^  Seijt.  for  the  defendant. 

[Attomies — Hubert  and  Cation,^ 


Dee.4ik. 


An  adnitiion 
by  a  partj^  that 
he  U  in  poitei' 
iion  of  certain 
premises,  is  no 
evidence  of  bis 
possession  on 
anj   day  ante- 
cedent to  tbat 
on  wbicb  tbe 
admiuion  is 
made. 


TiNDAL  V.  WhITROW. 

nTuiS  was  an  action  of  replevin,  and  one  of  the  points  in 
issue  was,  whether  the  plaintiff  was  tenant  to  the  defend- 
ant's principal,  a  Mr.  Farlar,  as  whose  bailiff  the  defendant 

justified. 

A  witness  stated  that  in  the  month  of  October,  1822,  the 
plaintiff  told  him  he  was  tenant  to  Farlar. 

BuRROVOH,J Ruled  tbatthat  was  no  proof  that  he  was 
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tenaot,  antecedent  to  the  day  on  which  the  admission  was 
made.  Tindal 

But  on  another  witness  being  called  to  prove  that  the  plain-    Wbiteow 
tiff  was  in  possession  of  the  premises,  to  which  this  state- 
ment related,  at  a  much  earlier  period,  his  Lordship  left  the 
whole  claim  of  the  earlier  rent  to  thejury,  on  this  evidence 
of  tenancy. 

Verdict  for  the  defendant. 


Steward  t;.  Coesvelt.  Dec.  5tk, 

L  HIS  was  an  action  to  recover  the  price  of  a  horse,  sold  ^^  •  bone  u 
by  the  plaintiff  to  the  defendant.  Plea — General  issue,  rmty^anjfraod 
For  the  plaintiff  evidence  was  given  of  the  sale,  and  "?  ****  •*"?•  ®' 
that  the  price  was  a  fair  one;  and  the  written  warranty  Bvoid  the  lale, 
being  called  for  by  the  plaintiff's  counsel,  was  produced  In^aify  TOint^n- 
by  the  defendant.     It  warranted  the  horse  sound  and  free  ci«ded  in«the 

^  warnmty. 

from  vice. 

The  defence  was,  that  the  sale  was  avoided  by  fraud,  for 
that  the  plaintiff  at  the  time  of  the  sale  represented  that 
the  horse  was  five  years  old,  and  had  often  been  used  as 
a  hunter,  but  it  was  proved  that  the  horse,  though  more 
than  four  years  old,  was  not  five. 

VaughaHj  Serjt.  objected,  that  as  there  was  a  written 
warranty,  in  which  nothing  was  said  of  age,  parol  evidence 
was  not  admissible  on  that  point. 

BuRROUGH,  J. Held  it  admissible  as  general  evidence 

of  fraud,  and  his  Lordship  told  the  jury,  that  if  there  was 
fraudulent  representation  at  the  time  of  the  sale,  it  in- 
Talidated  the  contract,  no  matter  whether  it  was  a  breach  of 
the  warranty  or  not;  but  here  there  was  no  pretence  for 
a  charge  of  fraud. 
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Jjj^  VerdictforthepIamtiff,for£147,thepriceof  tbehorse  (a). 

Stbhtard 
Co*mLT.         •^«t^5rA«w,  Serjt.  and  Hutchinson^  for  the  plaiiif fff. 

Bosanqneij  Serjt  and  Comyn^  for  tbe  defendanf. 

[Attornieft— ;/{t^6y  and  lair/bitL] 


[iSjpecta/Jttry.J 


Dee.  5th. 


If  a  man    has 
foodtinbispos* 
tetiionr  at  the 
servant  of  his 
father,  for  the 
purpose  of  car- 
rjing  on  a  trade 
for  the  father't 
benefit  only, 
they  will  not 
pass  to  his  son's 
assignees  under 
the  Stat,   of  21 
Jac.  1,  c.  19. 


Stafford  and  al.  Assignees  of  Wm.  Clark,  jun.  a  Bank* 

rupty  V.  Wm.  Clark,  sen. 

xHIS  waft  an  action  of  trorer.  The  dedlaration  con* 
sisted  of  two  counts:  the  first  stated,  that  William  Clark, 
Jan.  before  he  became  bankrupt,  was  lawfully  possessed 
of  a  variety  of  articles  therein  enumerated,  and  of  three 
biUs  of  exchange  therein  desicribed,  which  bills  and  se* 
curities  for  money  were  of  the  value  of  £2000;  that  the 
defendant  found  and  converted  ihem  before  the  bank- 
ruptcy, and  has  refused  to  deliver  them  to  the  bankrupt 
before  the  bankruptcy,  or  to  the  plaintiffs  since. 

The  second  count  was  similar  to  the  first,  except  that 
it  laid  the  finding  and  conversion  after  the  bankruptcy. 
Plea — General  issue. 

To  support  the  commission,  the  proceedings  under  it 
were  put  in,  no  notice  having  been  given  under  the  statute. 


(a)  Fraud  avoids  a  contract,  both 
at  law  and  in  equity,  but  mistake 
it  DO  answer  to  it  at  law,  but  only 
in  equity. 

The  written  warranty  of  a  horse 
does  not  require  an  agreement 
statanp.     The  one  in  the  princi- 


pal case  was  not  on  any  stamp, 
and  was  stiH  given  in  evtdem:e. 
Horse  warranties  are  generally 
written  at  the  bottom  of  the  re- 
ceipt for  the  purchase  money,  or 
in  the  body  of  it. 
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49  Oeo.  S,  c.  121 ,  §  10.  By  tb«  deposrftions,  tbe  trading  was         18^ 
clearly  shown ;  and  it  appeared  that  the  act  of  bankraptcy     S^afpokv 

was  lying  in  prison,  in   the   King's   Bench  prison,  two  ne^'ofvlm 

months  froRi  the  22nd  day  of  May,  1822*    The  deposition  Clark,  jun.  a 
of  the  petitioning  creditor  stated  that  debt  to  be  diie  J^ 

between  the  first  day  of  October,  1821,  and  the  eleventh  W"**  Claek, 

BCD 

day  of  May,  1822. 

The  commission  and  assignment  were  put  in. 

To  prove  a  prior  act  of  bankruptcy,  a  servant  named 
Sloane  was  called.  He  stated  that  he  denied  the  bank- 
ntpt  to  a  creditor,  the  bankrupt  saying  he  was  busy. 

It  appeared  in  evidence  that  the  bankrupt  had  pos^ 
session  of  part  of  the  goods  up  to  the  time  of  his  failure, 
but  they  were  the  property  of  the  defendant,  (his  father), 
who  took  them  back.  These  were  proved  to  be  of  the 
value  of  £72. 

When  the  bankrupt  failed,  (but  some  time  before  the 
commission  was  taken  out),  his  father  put  him  to  carry  on* 
business  for  him,  as  his  servant,  aud  bought  furniture  fot' 
the  house,  where  that  was  carried  on:  this  furniture  wa» 
to  the  value  of  £150.  A  broker  proved  that  he  valued  if. 
He  took  an  inventory  in  writing. 

Vaughan^  Serjt.  contended,  that  this  written  inventory  if^  hxoktt 
must  be  produced.  proTCf  the  t«. 

loe  of  goods, 
he  need  not  pat 

BuRROUGH,  J If  he  speaks  of  the  value  of  the  goods  '"  »  written  ep- 

'  ■  ^  praisement  on 

from  recollection,  the  inventory  need  not  be  produced  (a),  sump. 


(a)  Objections  of  this  kind  are  cy  duty),  must  be  stamped:  and 

often  taken;  because,  by  the  stamp  in   general,  when  brokers  value 

act,  55  Gea  3,  c  184,  all  appraise-  goods  they  merely  make  a  list  ia 

ments  and  vahiations  of  effects,  real  a  book  without  a  stamp,  and  then 

or  persooal,  (except  those  niade  give  in  to  the  employer  a  gross 

under  order  of  a  Court  of  Admiral-  valuation  of  the  whole  in  the  lump. 
tj,  or  for  the  purposes  of  the  lega- 
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l^^  The  bills  the  defendant  had  given  the  bankrupt  cash 

Stafford     for,  previous  to  the  latter  act  of  bankruptcy. 
&  al.    Assig- 
nees of  Wm. 

Clark,  jun.  a       CV(W5,  Sent,  one  of  the  defendant's  counsel,  wished  to 
Bankrupt.      ...  . 

V.  look  at  the  depositions  under  the  commission. 

Wm   Clark, 
sen. 

Pell^  Serjt.  objected,  that  the  learned  Serjt.  had  only 

a  right  to  look  at  those  depositions  which  were  already 

in  evidence,  and  not  the  whole  of  them. 

BuRROUOH,  J. Those  in  evidence  are  all  that  can  be 

read  by  the  defendant's  counsel.  A  demand  of  the  g^ods 
on  the  part  of  the  assignees,  and  the  defendant's  refusal^ 
were  pfbved  (6). 

If  the  trading,  Vaughan^  Serjt.  for  the  defendant,  contended,  that  if, 
rupt  is  proved  ^^  ^^  occasion  spoken  to  by  the  servant,  Sloane,  the 
by  the  proceed-  bankrupt  was  denied,  because  he  was  busy,  that  would 
comniistion,tbe  he  no  act  of  bankruptcy;  and  further,  that  the  denial  of  a 
counsel  for  the  trader  to  a  creditor  was  not  an  act  of  bankruptcy,  if  the 

opposite    party  . 

have  no  right  trader  at  that  time  owed  no  debt,  which  could  be  a  peti* 

onh^U^^  tioning  creditor's  debt. 

ings,  bat  such       For  the  defendant,  the  bankrupt  himself  was  called; 

as    have    been   t^    .  %>         •■  j-i        .  .1 

used  for  that  ^^^  ^'^  evidence  did  not  vary  the  case. 

purpose. 

BuRROUGH,  J.  in  summing  up,  said,  by  a  statute  of 
James  the  First,  it  is  enacted,  that  if  any  bankrupt  has 
at  the  time  of  his  bankruptcy  any  goods  in  his  order  and 
disposition,  of  which  he  is  reputed  owner,  such  goods 
shall. pass  to  his  assignees  (c). 


{h)  The  only  depositions  under  be  evidence  in  this  case;  for  if  the 

the  commission  which  were  used  defendant  wanted  the  evidence  of 

in  this  case,  were,  to  prove  the  trad-  any  one  exami  ned  before  the  com  - 

ing,   petitioniog  creditor's  debt,  missioners,  he  must  call  him  as  a 

and  act  of  bankruptcy,  under  the  witness. 

49  Geo.  3,  c  Idl .    And  certainly  (c)  This  is  enacted  in  the  stat 

none ofthe  other  depositions  could  21  Jac.  1,  c.  19>  §  n>  on  which 
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If  they  thought  the  goods  valued  at  £72  were  in  that  si- 
tuatioD,  they  would  find  a  verdict  for  the  plaintiff  for  that 
sum. 

As  to  the  alleged  act  of  bankruptcy  spoken  to  by  Sloane, 
if  the  bankrupt  was  busy,  and  therefore  denied  himself,  it 
is  no  act  of  bankruptcy.  The  petitioning  creditor's  debt  is 
alleged  to  be  due  between  October,  1821,  and  May,  1822; 
that,  however,  proves  no  more  than  a  debt  due  in  May; 
and  certainly,  as  the  defendant's  counsel  stated,  that  put 
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18S5. 


Stafford 
&  al.  Assig" 
nees  of  Wm. 
Clark,  jun.  a 

Bankrupt* 

V, 

Wm.  Claek, 

sen.     " 


M 


M 


sectioo  more  actions  are  brought 
by  the  anignees  of  bankrupts  than 
perhaps  on  any  other.  It  is  to  the 
following  effect:—"  •  And  for  that 
**  *  it  often  falb  out,  that  many  per- 
'  sons,  before  they  become  bank- 
*  ruptsy  do  convey  their  goods  to 
**  'other  men  upon  good  consider- 
** '  ation,  yet  still  do  keep  the  same, 
^'and  are  reputed  the  owners 
** '  thereof,  and  dispose  the  same 
"  *  as  their  own.* 

**  Then  be  it  enacted,  that  if  at 
**  any  time  hereafter  any  person 
or  persons  shall  become  bank- 
rupt, and,  at  such  time  as  they 
shall  so  become  bankruptf  shall, 
**  bj  the  consent  and  permission  of 
"  the  true  owner  and  proprietary, 
**  have  in  iheir  possestion,  order^ 
**  and  disposition^  any  goods  or 
"chattels,  whereof  they  shall  he 
**  reputed  ownerSf  and  tahe  upon 
**  them  the  saU^  aUerationf  or  dif 
**  positions  as  ownerSf  that  in  every 
"  such  case  the  said  commission- 
ers, or  the  greater  part  of  them, 
shall  have  power  to  sell  and  dis- 
pose the  same,  to  and  for  the  be- 
**  nefitof  the  creditors  which  shall 
"  seek  relief  by  the  said  commis- 
*i  noOf  as  folly  as  any  other  part 
^  of  the  estate  of  the  bankrupt. 


M 


i< 


M 
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The  case  of  Mace  v.  Cadell^ 
Cowp.  232,  decides,  that  to  come 
within  this  clause,  the  goods  need 
not  have  been  originally  the  bank- 
rupt's property,  and  that  it  extends 
to  all  goods  that  the  owner  allows 
the  bankrupt  to  use  as  his  own. 

The  right  of  the  assignees  at- 
taches to  all  goods  in  the  bank- 
rupt's possession  and  ordering,  at 
the  time  of  his  bankruptcy,  unleai 
some  circumstance  appears  to  take 
the  particular  case  out  of  the 
reach  of  the  statute: — As  that  the 
bankrupt  had  them  as  executor  or 
factor,  or  goods  in  the  temporary 
custody  of  the  bankrupt,  or  where 
property  has  been  delivered  to  the 
vendee  as  amply  as  the  case  admit- 
ted, or  where  the  bankrupt  has  the 
possession  of  the  goods  for  a  special 
purpose  only,  or  where  a  bank- 
rupt, living  with  his  wife,  has  pos- 
session of  the  separate  property  of 
the  wife  settled  before  marriage 
in  trustees  for  her  separate  use; 
and  perhaps  in  some  other  special 
cases. 

And  in  Ryal  v.  Rolle^  1  Wils. 
260,  it  was  resolved,  that  chases 
in  action  passed  to  the  assignees, 
under  the  statute  of  James,  tliQ 
same  as  goods. 
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iggg^  aft  en4  to  the  act  of  bankruptcy  at  Christnutts  1821  •  But 
'  Staffoud  ilrhM  I  was  a  commiasioBer  of  baDkrupts,  we  always,  ud« 
neof  of  Wm.  ^^^^^  order  of  Lord  Loughborough^  put  a  schedule  to  the 
Clark,  Jan.  a  deTCsitioD,  to  show  the  exact  time  when  the  petitioning 
v/^  creditor's  debt  accrued:  but  that  has  not  been  done  in 
W«.  Claek^  thw  case  Id). 

f60. 

As  to  the  gooda  valued  at  £150,  the  father,  after  bis 
son's  failure,  put  him  into  business  as  his  servant,  in  a 
house  fimfished  at  bis  expense.  If  tbe  son  was  really 
his  servant,  those  goods  cannot  be  recovered  by  the  as- 
signees. As  to  the  bills,  1  think  the  case  is  not  made 
out;  but  as  to  tbe  £72, 1  think  it  is. 

Verdict  for  the  plaintiff,  damages  £72* 

Pell  and  Lawes^  Serjts.  and  Cofnytif  for  the  plaintiff. 

Vaughan  and  Crosst  Seijts.  and  HHtchimon^  for  the 
'     defendant. 

[AUoniiet— i9«Ar(0  sod  BUmd.'^ 

jhe.  dtk.  Sells  v.  Ho  a  re,  Goodwtn,  &  aK 

s^rtuteofMwi.  ^^^^  ^^  ^^  ^^**^"  ®"  ^*«  <5^«  against  the  defendants 

bridge  for  an     for  taking  an  excessive  distress* 

eiceiiiTe  dii-         j,j^^  ^^^  ^^^^^  ^^  ^l^  declaration  stated  that  the  plain- 

tiff,  after  the  making  of  a  certain  act  of  Parliament,  inti- 
tuted,  '<  an  act  for  enabling  the  sale  of  goods  distrained 
for  rent,  in  case  the  rent  be  not  paid  in  a  reasonable  time," 
and  before,  and  at  the  time  of  committing  the  grievance 

(d)  It  often  happens,  that  when  the  deposition,  which,  of  course, 

commiasions  are  at  Guildhall,  that  shews  the  date  of  the  debt    But 

if  tbe  petitioning  creditor*s  debt  there  are  many  such  depositions 

is  for  goods  sold,  the  commission-  without  it 
efs  annex  the  bill  of  parcels  to 
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next  meDtioDed,  held  a  certain  messuage  situate  ia  the 
parish  of  St.  /ames,  Clerkenwell,  in  the  county,  &c.,  as 
tenaat  thereof  to  the  defendants;  under,  and  by  virUte  of 
a  certain  demise,  made  by  the  defendants  before,  &c.— . 
Yet  the  defendants  not  regarding  the  said  statute^  but  con* 
triying,4cc.,  on  &c.,  wrongfully,  &c.,  seiased,  took,  and  dis« 
trained,  &c.,  divers  goods,  andimjuriousljf  sold  anddispos^ 
edoftke  same:  whereas  in  truth  and  fact,  at  the  time  of 
making liiesmd  distress, /&e«atdre»#  was  not  in  arrear(a). 

The  second  count  omitted  all  mention  of  any  statute, 
stated  a  tenancy  as  before,  and  that  defendants  malicioiM* 
If  pretending  that  a  large  sum,  to  wit  £95,  was  due  for 
rent,  maliciously  seized  other  goods,  a  mmaUpart  only  of 
the  said  rent,  to  wit  1/.  3«.  being  due;  which  goods  ike 
defendamis  tujuriousfy  soid  (b). 

The  third  count  was  like  the  second,  only  it  particn«> 
iarly  set  out  the  articles  seized,  and  stated  that  at  the  time 
of  the  distress  a  small  part,  to  wit,  a  hundredth  part  of  the 
goods  seized,  worid  have  satisfied  the  rent  due  (c). 


19» 
Selu 

HOARK* 

acOtbenu 


(a)  This  count  is  framed  on  the 
statute  2  W.  fc  M.  seas.  %,  c.  5,  §  S, 
for  distraining  and  selling  goods 
lor  pretended  rent  due,  when  in 
reality  no  rent  b  due.  That  sta- 
tute enacts.  ''That  In  case  any  dis- 
**  tren  and  sale  shall  be  made  by 
^  yirtue  or  colour  of  this  act,  for 
**  rent  pretended  to  be  in  arrear 
"  and  due,  when  in  truth  no  rent  is 
**  arrear  or  due  to  the  person  or 
^  persons  distraining,  or  to  him  or 
"  them  in  whose  name  or  names, 
**  or  right,  sucb  distress  shall  be 
**  taken  as  aforesaid,  that  then 
"  tke  owner  of  such  goods  or 
**  disttels  diHrained  smd  told  as 
^  aforcMid,  his  executors  or  ad- 
**  ministratorB,  shall  and  may  by 
**  action  of  trespass,  or  upon  the 

case,  to  be  brought  agstmit  the 


« 


•< 


person  or  persons  so  distraining 
••  any  or  either  of  them,  his  or 
''  their  executors  or  administra- 
*'  tors,  recover  double  of  the  va- 
**  lue  of  the  goods  or  chattels  so 
**  distrained  and  sold,  together 
"  with  full  costs  of  suit." 

It  riiould  be  observed  that  to 
support  a  count  on  this  clause  there 
must  have  been  a  distress  and  sale, 
no  rent  being  due. 

(ft)  This  second  count  for  ma- 
liciously distraining  for  more  rent 
than  is  due,  is  a  count  at  com- 
mon law. 

(e)  The  third  count,  for  taking 
an  excessive  distress,  is  (bunded  oo 
the  statute  of  Marlbridge,  6S  Hes. 
3,  c.  4,  which  enacts  that,  •*  dis- 
**  tremm  thidi  be  reasonable  and 
«'  not  too  fTCpt.** 
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The  fourth  count  was  in  trover.    Plea Not  guilty  (d)^ 

Sells  ^°  support  of  this  declaration,  the  plaintiff's  counsel 

V-  put  in  a  notice  of  distress,  dated  the  80th  of  May,  1819; 

Sl  Others,      stating  the  distress  to  be  for  £95,  rent  in  arrear,  to  Messrs 

Goodwyn,  for  the  Coach  and  Horses  public  house,  in  St. 

John  Street  Road.  • 

A  witness  named  Manning  proved  that  he  had  called 
on  Mr.  Goodwyn,  one  of  the  defendants,  and  stated  to  him 
that  his  people  had  seized  Sells's  goods,  for  £95,  though 
the  rent  was  only  £65  a-year;  and  that  though  Sells  had 
had  it  three  years,  he  had  regularly  paid  £50  a-year  to 
Mr.  Goodall,  the  ground  landlord,  so  that  on  that  account 
there  could  be  but  £45  due,  and  that,  by  the  direction  of 
Messrs.  Goodwyn,  Sells  had  expended  £43  in  repairs;  so 
that  instead  of  £95,  the  sum  distrained  for  as  being  due, 
about  £2  was  the  whole  sum  due  from  Sells  to  Messrs. 
Goodwyn.  The  witness  further  stated  that  Mr.  Goodwyn 
admitted  the  whole  of  this  to  be  true;  but  said  that  they 
had  heard  that  Sells  conducted  the  house  so  that  the  li- 
cense was  in  danger,  and  they  were  determined  to  get  him 
out  at  all  events. 

.  In  his  cross  examination,  by  Vaughan^  Serjt.  he  said 
he  had  been  sworn  on  the  New  Testament,  and  believed 
it  (e);  he  had  been  educated  a  Jew,  but  had  changed  his  re- 
ligion, though  he  still  had  a  seat  in  the  Synagogue. 

VaughaUf  Serjt.  then  wished  to  ask  him  if  the  £43  for 
repairs  had  not  been  demanded  in  a  former  action. 

Taddy^  Serjt.  objected,  that  that  could  only  be  shown 
by  the  record. 


(d)  The  count  in  trover  is  add-  put  with  a  view  to  show  him  in- 
ediuall  actions  on  the  case,  where  competent  as  a  witness,  must  be 
there  has  been  either  an  unlawful  put  t)efore  he  is  sworn  in  chief; 
taking  or  detaining  of  goods.  questions  like  those  asked  in  the 

(e)  Questions  to  a  witness  with  principal  case  only  go  to  his  ere- 
regard  to^  his  religious  belief,  if  dibility. 
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Vattgkan^  Seijt.  said,  he  should  produce  the  record  in 
due  time.  s/^^^ 

V. 

BuRROUGH,  J. Held,  that  as  the  plaiutiff's  counsel      mothers. 

had  gone  into  evidence  of  the  repairs,  the  defendant's 
counsel  bad  a  right  to  ask  this,  to  explain  it. 

Mr.  Goodall,  the  ground  landlord,  proved  that  Sells  had 
paid  him  the  ground  rent,  £50  a-year,  regularly,  as  it  be- 
came due. 

A  witness  named  Mills  valued  the  goods  in  the  house 
before  the  seizure;  and  the  inventory  given  to  the  plain- 
tiff by  the  distress-broker  being  put  into  his  hand,  he  said 
that  the  goods  mentioned  in  that  were  worth  £200.  The 
witness  compared  that  paper  with  an  inventory  book  he 
had  made  at  the  time  of  his  valuation. 

PfllfSerjU  having  looked  at  the  book,  contended  it 
ought  to  be  stamped. 

BuRROUOH,  J. Said,  that,  as  a  list  of  goods,  it  need 

not,  and  that  the  witness  put  a  value  on  the  articles  from 
memory  (  /)• 

A  witness  proved  the  distress  being  taken;  and  the  dis* 
tress-broker's  inventory  was  now  read. 

Pell,  Serjt.  contended,  that  the  first  and  second  counts 
could  not  be  supported,  for  they  alleged  an  injurious  sale. 
No  such  thing  having  been  proved,  they  must  fail;  be- 
tides it  is  not  shown  how  the  distress  was  put  an  end  to, 

(/)  By  the  stamp  ac^  55  Geo.  the  court  of  admiralty,  or  for  the 

3,  c  1 84,  there  must  be  a  stamp  on  purpose  of  the  legacy  duty.    But 

til  appraiseiiients  and  valuations  such  a  book  as  the  one  produced 

of  any  estate  or  effects  real  or  per-  contains  no  sums  or  values*  but  on- 

ioiial,  except  appraisements  and  ly  a  list  of  articles. 
nloatioiis  msde  onder  an  order  of 
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^^        and  before  Mch  «b  action  es  tbie  can  be  brought,  the  dis- 


Sblli        tress  must  have  been  completed.     If  a  person  takes  a  dU* 
V.  tress  wrongfully,  and  does  no  more,  he  may  be  treated  as 

&  odicri*      A  trespasser,  but  not  sued  on  the  statute  of  Marlbridge. 

BuRROUOH,  J.,..!  think  that  statute  will  not  reach  any 
thing  but  a  complete  distress;  but  here  is  a  count  in  tro- 
ver, and  if  the  taking  was  wrongful,  the  trespass  may  be 
waved;  and  the  plaintiff  may  go  on  the  count  in  trover. 

Taddgf  Serjt. The  third  count  is  for  taking  an  exces- 
sive distress^  and  it  cannot  be  material,  under  the  statute 
#f  Marlbridge^  whether  the  distress  was  sold,  or  not,  as 
at  the  time  x>(  the  passing  that  statute  no  distress  could 
be  sold. 

Vaugharij  Serjt.  in  addressing  the  jury  for  the  defend- 
ant, stated^  that  in  a  former  cause  the  £43  for  repairs  had 
been  recovered;  and  that  the  sums  paid  to  the  ground- 
landlord  had  been  written  off  the  beer  account  that  Sells 
bad  with  the  defendants,  at  Sells's  own  desire;  he  could 
not  be  allowed  for  it  twice  over,  therefore  £95  were  due. 
r  However,  after  the  distress,  the  plaintj^  agreed  with  the 

defendants,  and  consented  to  give  up  the  house,  on  being 
paid  by  them  for  good-will  £100,  for  his  furniture  £252; 
and  his  allowing  them  for  rent,  and  their  debt  for  beer. 
That  was  carried  into  effect  by  a  broker  on  his  part,  and 
one  on  theirs;  the  plaintiff  then  received  the  balance,  a 
sum  of  209/.  18«.  for  which  he  gave  a  receipt,  and  was 
quite  satisfied.  In  answ^  to  the  count  in  trover^  the 
learned  Serjeant  said,  he  would  put  in  a  letter  from  the 
plaintiff  to  the  distress-broker,  desiring  him  to  keep  pos- 
session of  the  goods. 

The  Nisi  Prius  record  of  the  former  cause,  was  put  in; 
it  was  produced  by  a  clerk  irom  the  Common  Pleas  Office; 
it  was  between  both  the  oame  parties,  the  declaration  con- 
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Uined  only  the  common  counts  in  assumpsit^  for  goods    -    }^\ 
soldy  &c*;  and  a  verdict  for  the  plaintiff  was  indorsed        Sells 

®n  it.  HOARE, 

The  defendant's  attorney  then  proved  the  plaintiff's      ^  others 
attorney's  signature  to  a  bill  of  particulars  given  in  that 
action;  one  item  of  it  was,  repairs  £43. 

The  letter  from  the  plaintiff  to  the  distress-broker  was 
proved  and  put  in ;  it  was  addressed^  Mr.  James  White, 
and  was  in  the  following  terms 

"Sir, 

**  I  hereby  desire  you  will  keep  possession 
"  of  my  goods,  chattels,  and  effects,  which  you  distrain- 
*^  ed  the  3(Hb  day  of  April  last  for  rent  due  from  me  to 
**  Messrs.  Goodwyn  and  Co.,  in  the  place  they  now  are, 
"  being  on  the  premises,  the  Coach  and  Horses,  St.  John 
^  Street  Boad,  Cerkenwell ;  and  I  will  pay  the  man  for 
^  keeping  the  said  possession.  As  witness  my  hand,  this 
«  7th  day  of  May,  1819.  Rd.  Sells.*' 

The  broker  who  acted  for  the  plaintiff,  at  the  settlement 
of  the  accounts  after  the  distress,  was  called ;  he  stated  that 
he  valued,  and  made  the  account  out,  as  above  stated  by 
Mr.  Serjeant  Vaughan^  and  he  saw  the  plaintiff  receive 
the  balance,  209/.  18^.  for  which  he  gave  a  receipt.  He 
appeared  quite  satisfied. 

. 

BuRROUOH,  J. Put  it  to  Taddy^  Seijt.  whether  he 

could  sustain  the  plaintiff's  case. 

Taddy^  Sent.  The  letter  is  only  the  usual  notice  given, 
to  prevent  a  distress  from  being  sold ;  and  the  ground  rent 
could  only  be  set  off  against  the  other  rent. 

A  clerk  of  the  defendants'  proved,  that  the  sums  paid 
as  ground  rent  were  given  credit  for  in  the  beer  account, 
at  the  plaintiff^  express  request. 

D 
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Faugharif  Serjt.  tlieii  oflTered  evidence  of  the  bad  man- 
ner in  which  the  public  house  \VnB  conducted;  but — 


Sells 

V. 
HOARE, 

A  Others.  BuRRouoH,  J.«.  Held  it  clearly  inadmissible  (g). 


Three  witnesse&r  statedi  thattbey  would  notlielieve  the 
Witness  Manning  on  bis  oath  (A). 

Taddy^  Serjt  replied. 

BuRRovGHy  J. Told  the  jury  that  the  accoiitits  hay- 
ing' been  settled  yfter  the  distress,  any  right  of  action  the 
plariiftiff  bad  previously  for 'any  tbing  abotit'the  distfess, 
mtist  be  considered  as  'waV&d  or  liiettled  for  in  that  dom- 
proniise,  and  if  they  ^hougbt  fhe  ground  rent  biid' been 
applied  to  the  beer  account  at  the  plaintiflTs  own  Request, 
he  b&d  had  the  benefit  of  it  in  the  manner  be  Wished,  and 
the  repairs  had  been  given  by  thie  former  verdict.  On  these 
grounds  the  defendants  were,  he  considered,' entitled  to  a 
verdict. 

Vetdict  for  tbe  plaintiff,  damages  Is. 

the«hidge  certified  iltidei^  the  staltbte  of  Queen  Eliza- 
beth (t). 


■r 


(g)  This  evidence  certainly 
could  have  nothing  to  do  with  the 
legality  or  illegality  of  the  distress, 
the  only  question  to  be  tried  in 
this  action. 

{h)  It  very  often  liapp^ns,  that 
witnesses  are  called  to  swear  that 
they  would  not  believe  a  person, 
called  by  the  opposite  party,  on 
his  oath ;  they  are  asked  how  long 
they  have  known  him,  and  whe- 
ther they  would  believe  him  on 
his  oath ;  if  they  say  they  would 
not  believe  him,  the  other  party 


are  at  liberty  to  ask  what  are  the 
grounds  of  such  opinion.  Bat  it  is 
very  imprudent  to  ask  this,  unless 
you  are  certain  that  they  know 
little  that  is  prejudicial  to  him,  or 
elseyou  will  not  only  have  it  proved 
that  they  Would  not  believe  him, 
but  that  he  has  been  guilty  of 
crimes  and  misconduct  which  will 
not  raise  his  credit  with  the  jury, 
(t)  By  the  statute  4SEliz.  cap.  6, 
§  2,  it  is  enacted,  "  If  upon  any 
<*  action  personal  to  be  brought 
"  in  any  her  Mi^e8ty*s  courts  at 
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Taddy^  Serjt.  and  Storks^  for  the  plaintiff. 
Vaughan  and  Pe//,  Serjts.  F.  Pollock^  and  Andrews^  for 
the  defendants. 

[AttoroicB— (fi^ocUatil  and  JftflcAitMO)!.] 


<»6 


*'  Westminster,  not  being  for  any 

"  title  or  inierett  of  land,  nor 

**.^omftrnwff  ithe  Jk€fhold  or  »fi- 

**  keritaiMte  of  any  lands,  nor  Jbr 

^  amy  hattery,  it  shall  appear  to 

**  the  Judges  for  tlie  same  court, 

**  and  aa  signified  or  set  down  by 

**  the  Justices  be6>re  whom  the 

**  same  shall  be  tried,  that  the 

**  debt  or  damages  to  be  recover- 

**  ed  therein  in  the  same  court 

^  ihail  aotjamountto  the.sumtof 

/oftyAUU^gs or, above:  that  in 

erery  such  case  the  Judges  and 

**  Justices  before  whom  any  such 

**  action  shall  be  pursued,  shall 

''loat  awiisdii»r.€Qstsito  the  par- 

"  tji^fdaintiffiany. greater  or  more 

**  costs  than  the  sum  of  the  debt 

**  or  damages  so  recovered  shall 

"  amoont  unto,  but  less  at  their 


M 


M 


!«.' 


The  certificate  under  this  act  goes 
to  deprive  the  plaintiff  of  costs, 
whereas    all    certificates     under 
ether  acts  give  coststotheplain  tiff; 
>aad.a  otrtificate  under  this  act 
.ilakfs  away  costs  in,  all  c^ses  (bu^ 
those  alwve  excepted),  where  the 
damages  are  under  forty  shillings; 
though  under  other  actsthe  plain- 
li€r-would  be  entitled  to  full  costs. 
The  case  of    Walker   v.   Robin- 
ssl^  1  Wilson  94,  was  an  actipn 
of  trespass  for  stopping  the  plain- 
'tifiTs  waggon  and' taking  away  a 
€art«ro|ie;(jthifi  t)ie  .defiBod^mt  Jus- 
tified as  a  distress  for  toll,  due  to 
the  corporation  of  Doncaster.  The 
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jury  found  for  the  plaintiff  dapi- 
ages'eighteen-pence.  B urn  it».J 
wjbp  tried  the  cause,  certified  i^- 
der  this  statute  to  deprive  tfie 
plaintiff  of  his  costs,  his  certificate 
written  on  the  posiea  was  in  these 
,tenns — 

*'  I  do  hereby  certify  that  the 
damages  to  be  recovered  in  this 
action  do  not  amount  to  forty 
shillings,  but  to  one  shilling  and 
sixpence,  and  no. more.'* 
It  was  contended  that  as  there 
was  an  asportation,  the  plaintiff 
was  entitled  to  full  costs ;  and  also, 
as  the  trespass  was  justified,  it  was 
admitted  to  be  wilful,  and, on  thiit 
^  ground  he  was  entitled  to  full  costs. 
Lee,  C.  J.  and  the  rest  of  the  court 
of  King's  Bench,  held  that  as  this 
case  did  not  come  within  the  ex- 
ceptions of  this  statute,  the  certifi- 
cate deprived  the  plaintiff  of  full 
costs.    But  either  the  asportation 
or  the  justifying  the  trespass  would 
have  entitled  the  4>laintiff  to  full 
-costs,  if  there  had  been  no  pertifi- 
.  Gate  under  this  statute. 

It  is  rather  singular  that,  though 
this  statute  was  made  in  Queen 
'Elizabeth's  reign,  it  was. never 
.acted  on  till  the  year  1744;  when, 
in  the  case  of  White  v.  Smith, 
mentioned  in  2  Str.  1232,  Wil- 
LES,  C.  J.  granted  such  a  certifi- 
catein  an  action  for  takipg  sand 
on  Houn^low  Heath.  At  the. pre- 
sent day,  however,  it  is  granted 
very  frequently. 


CASES  AT  NISI  PKIUS. 


Dee,  dtki  SCHOLBY  V.  GoODMAN. 


Agreeroenu  bj  JL  HIS  was  an  actioD  of  assumpsit.  The  first  count  of  the 
w^feto  lhr°  ge^  declaration  Stated^  that  there  had  been  differences' between 
ptritcarc legal,  the  defendant  and  his  wife,  which  still  contihued  to  exist, 

If  yoa   intend  i    ■  «  «  . 

to  set  ap  adal-  and  that  ou,  &c.  at,  &c.  a  certain  agreement  was  entered 
tery  to  «vo»d  jn to  between  the  defendant,  of  the  first  part:  his  wife,  of  the 

tacb  agreement  ^     \  '        ' 

joQ  ought  to      second  part;  and  the  plaintiff,  of  the  third  part.  The  decla- 

If^the*** parties  ^^^^^^  went  on  to  state  the  substance  of  that  agreement ; 

live  together  af-  which  was,  that  the  defendant  and  his  wife  should  liire  se- 

ment«  tbal^wiii  pirate,  and  the  defendant  be  indemnified  by  the  plaintiff, 

pat  an  end  to  It.  for  all  charffcs  he  luiffht  incur  on  his  wife's  account,  and 

The  wife's  con-  *  ®  ' 

duct  towards  the  defendant  agreed  to  pay  the  plaintiff  12«.  weekly,  for 
coroine'bacli^S  thcsupportof  the  wifc.  The  declaration  also  Stated  the  other 
evidence  on  ac-  clauses  of  the  agi*eeiuent;  and  that,  in  consideration  the 
tee*^  for  Uie'se-  plaintiff  would  fulfil  the  said  agreement  on  his  part,  the 
parate  mainte-  defendant  undertook,  &c.  to  perform  the  said  agreement  ou 

his  part.  And  although  the  defendant  and  his  wife  haveliv- 
ed  separate,  and  the  plaintiff  and  she  have  performed  their 
parts  of  the  said  agreement,  the  plaintiff  saith  that  di- 
vers large  sums,  &c.  are  in  arrear,  according  to  the  said 
agreement,  yet  the  defendant  not  regarding,  &c.  but  con- 
triving, &c.  did  not  pay,  &c.  but  hath  wholly  refused,  &c. 
Other  counts  were,  indebitatus  (issumpsit  for  board  and 
lodging,  &c.  supplied  to  the  wife  at  hisspecial  instance  and 
request;  a  quantum  meruit  for  the  board  aud  lodging;  and 
the  common  money  counts,  omitting  all  mention  of  the 

wife.    Plea General  issue. 

This  case  had  been  originally  tried  at  the  sittings  after 
Michaelmas  term,  1822,  before  Dallas,  C.  J.  when  a  ver- 
dict was  given  for  the  defendant,  on  the  ground  of  the 
ad  ul  tery  of  Mrs.  Good  man. 


nance. 
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A  new  trial  was  subsequently  ordered,  on  tbe  ground 
that  the  Lord  Chief  Justice  had  admitted  the  declarations 
of  the  wife,  Mrs.  Goodman,  as  evidence  of  the  adultery« 
This  species  of  evidence  the  Court  were  of  opinion  was 
inadmissible*  The  cause,  therefore,  came  upw  to  be  tried 
a  second  time. 

On  the  part  of  the  plaintiff  the  agreement  was  put  in, 
(it  was  not  under  seal,  and  therefore  was  a  mere  agree- 
ment in  writing).    The  execution  was  admitted. 

It  was  between  the  defendant,  of  the  first  part;  Jane 
Goodman,  his  wife,  of  the  second;  and  the  plaintiff,  of  the 
third  part.  It  recited  that  differences  had  taken  place  be* 
tvreen  tbe  defendant  and  his  wife,  which  were  likely  to 
continue,  and  that  the  defendant  bad  agreed  to  allow  his 
wife  12ff.  a-week,  and  the  plaintiff  was  to  keep  him  indem- 
nified from  all  charges  on  her  account,  so  long  as  the  125. 
a-week  were  paid.  The  parties  theh  agreed  that  tbe  said 
Jane  Goodman  and  her  husband  should  live  separate,  and 
that  she  should  be  and  reside  with  such  persons,  and  at 
inch  places,  as  she  should  think  fit,  wholly  freed  from 
the  anth&rity  of  her  husband,  in  all  respects,  as  if  she  were 
sole  and  unmarried;  the  defendant  then  agreed  to  pay  the 
plaintiff  12^.  weekly,  for  the  use  of  his  wife:  and  the  plain- 
tiff agreed  to  save  him  harmless  as  to  her;  and  that  the 
husband  and  wife  should  not  molest  each  other  in  any  way, 
or  bring  any  suit  in  the  Ecclesiastical  Courts.  And  for  the 
performance  of  these  conditions,  each  party  bound  him- 
self to  the  other  in  the  penal  sum  of  £500.  This  agree- 
ment was  dated  on  the  12th  of  October,  1821. 

A  witness  proved  that  the  defendant  told  him^  he  had 
paid  £12  under  the  agreement,  but  would  pay  no  more. 

Another  witness  named  Stringfield  proved,  that  in  the 
month  of  June,  1822,  the  defendant  came  to  ask  his  advice, 
as  to  whether  he  had  better  continue  the  payment  under 
the  agreement;  the  witness  stated  that  he  advised  him  to 
do  so,  and  that  the  defendant  said  he  would  send  th 
money. 
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riiS-  Vaughdn^  Seijt.  now  cotitended  that  the  plaiDtifF  sboold 

9cfH0L«y     h^  nonsuited,  because  agreements  like  fhisr  were  toid  in 


V. 
OoODMAlt. 


law. 


Bdrrou.gh,  J. I  am  dearly  of  opinion,  that  thilTtf^ree- 

ment  is  perfectly  legal  and  good. 

Vaughdn^  Serjt.  then  addressed  the  jtiry,and  contended 
that  he  wto  entitled  to  a  verdict,  on  the  ground  of  the 
aduUefy  of  Mrs.  Goodman:  and  afso,  that  after  the  agree- 
ment, the  defendant  and  his  #ife  had  slept  together,  whicfaT 
put  an  end  to  agreements  like  this,  and  WHs  known  in  ei- 
til  law  under  the  name  of  Condonation. 

On  the  defendant's  counsel  calling  a  WitAreils  tty  ptof^ 
the  aduhery 

BuRROUClH,  J. Said,  I  think  adultery  cannot  be  giveft 

in  evidence  in  this  case.  The  agreement  is,  that  the  plains 
tiff  shall  indemnify  the  husband  against  all  demands  on 
account  of  the  wife.  If  adiihery  is  to  beset  up,  you  must 
pro^e  notice  of  it,  and  it  shoUtd  hate  been  pleaded  spe^ 
cially. 

Comyn  submitted  that  it  need  not;  for  that,  wb^e,  in 
actions  for  g^oods  sold  to  t&e  defendant's  wife,  her  elope- 
ment is  set  up  as  a  defence,  it  is  constantly  given  in  evi- 
dence under  the  general  issue. 

BuRRouoH,  J. There,  there  is  n6  contract;  but  hei^e, 

there  is  a  good  contract,  which  is  to  be  avoided :  it  itiust 
be  pleaded  specially. 

The  defendant's  counsel  then  offered  to  prove  adultery, 
and  notice  of  it,  to  the  plaintiff. 

BuRRouoH,  J. Adultery  ought  to  be  pleaded:  froth 
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the  confereivc^s  I  have  had  with  my  Lord  Chi^f  Justice 
and  mij  brothers,  on  forn^er  occasions,  I  am  clearly-of  that 
opiQion. 

Fai^/ian,  Serjt.  then  contended,  that  the  condonation, 
by  taking  the  wife  back  after  the  agreement,  put  an  end 
to  it.  * 
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Goodman. 


BuRROUOH,  J. You  may  go  into  thaL 

The  defendant's  counsel  then  called  his  daughter,  who 
proved,  that  in  the  nionth  of  January,  1822,  the  wife  came 
to  the  defendant's  house;  and,  there  being  a  card  party, 
she  acted  as  mistress  of  the  house. 

Vaughatif  Serjt.  objected  to  what  the  wife  said  on  this 
occasion  being  received  in  evidence. 

BuRROUOH,  J. Her  conduct  on  her  return  is  clearly 

evidence. 

The  witness  then  stated  that  the  defendant  and  his  wife 
slept  together  that  night,  but  the  wife  went  away  in  the 
morning:  she  came  for  the  night,  and  went  away  in  the 
morning,  on  two  or  three  other  times  afterwards. 

Two  other  witnesses  confirmed  this  evidence,  but  carried 
the  case  no  further. 


Pell,  Serjt.  replied. 

BuRROUGH,  J. In  summing  up,  observed,  that  if  the 

case  stood  on  the  agreement  alone,  that  would  be  put  an 
end  to  by  the  defendant  subsequently  receiving  back 
bis  wife,  and  sleeping  with  her,  by  the  condonation  as  it 
is  termed;  but,  according  to  the  evidence  of  Stringfield, 
the  defendant  considered  himself  bound  by  the  agree- 
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1823.         menty  and  recognized  it  so  late  as  June,  1822;  and  that 
ScBOLBT     ^^  I^^S  subsequent  to  the  supposed  condonation,  which 
Goodman.     ^^  ^"  January  1822.    His  lordship  therefore  thought  the 
plaintiflf  entitled  to  a  verdict. 

Verdict  for  the  plaintiff,  damages  £10. 

*  Pellf  Serjt.  and  Curwoody  for  the  plaintiff. 

Fdughan^  Serjt.  and  Comyn^  for  the  defendant. 

[Attornie»— ^efaii<  and  Drew,'] 


Dee.  sth.  Lbvy  V.  Edwards. 

If  a  constable  It  jPHIS  was  an  action  a&:ainst  the  defendant  for  assaultinfir 

preventing  a  ^  ^  ®  ** 

breach  of  the  beating,  and  imprisoning  the  plaintiff.  The  second  count 
peace,  and  any  ^^g  fy^  ^  common  assault.    Plea_Not  Guilty. 

person  stands  '' 

in  his  way  with  It  was  proved  ou  the  part  of  the  plaintiff,  that  on  Sun- 
iHTfrom"!"  «>ay  the  25th  of  August,  1822,  he  was  walking  through 
SO,  the  consta-  Stepney  fields,  where  there  had  been  a  fight  between  two 
in  unking  such  boys,  which  the  defendant,  and  two  others  who  acted  as 
person into.cos-  constables,  had  just  put  a'stop  to;  and  the  defendant  was 
giving  him  a  handcuffing  oue  of  the  boys,  when  the  plaintiff  civilly 
blow.  said  to  him,  "you  have  no  right  to  handcuff  the  boy;** 

when  the  defendant  gave  the  plaintiff  a  blow  with  his 
stick,  and  took  him  totheWhitechapel  watch -house,  where 
he  detained  him  an  hour,  till  he  was  bailed  by  his  friends; 
and  that  Sir  Daniel  Williams,  on  the  parties  going  be- 
fore him  the  next  morning,  dismissed  the  case.  It  ap- 
peared that  before  him  nothing  was  taken  down  in 
writing. 

The  charge-book  from  the  watch-house  was  produced 
by  the  defendant's  attorney,  pursuant  to  notice:  it  con- 
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taiDed  a  charge  against  the  plaintiff  of  insulting  the  de- 
fendant in  the  execution  of  his  office. 

A  notice  to  the  defendant,  signed  by  the  plaintiff's  at- 
torney, demanding  perusal  and  copy  of  any  warrant  un- 
der which  he  acted,  was  proved  (a). 
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(a)  By  the  sUtute  24  Geo.  3, 
c  44,  no  actioo  shall  be  brought 
agauttt  any    constable,    head  bo- 
rough, or  other  officer,  or  any  act- 
ing by  his  order,  or  in  his  aid,  for 
soy  thing  done  under  a  justice's 
warrant*  unless  a  demand  of  the 
peroal  and  copy  of  such  warrant 
hss  been  made  or  left  at  the  usual 
place  of  his  abode,  by  the  party,  or 
his  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding 
the  same;  and  the  same  refused 
or   neglected   for    six    days   af- 
ter demand.    And  in  case  of  com- 
pliance, by  showing  it,  and  per- 
mitting a  copy  to  be  taken  by 
the  party  demanding,  on   action 
brought,  without  joining  the  jus- 
tice, the  warrant  shall  justify  the 
officer,  &c.,  notwithstanding  want 
of  jurttdictioii  in  the  justice;  and 
if  the  justice  is  joined,  a  verdict 
shall  be  given  for  the  constable ; 
and  if  the  verdict  is  against  the 
jnstice,  he  shall  pay  the  plaintifif 
the  amount  of  the  constable's  costs. 
It  has  been  decided,  that  if  the  de- 
mand of  perusal  and  copy  has  not 
been  complied  with  within  the  six 
days,  if  it  is  complied  with  before 
the  actioo  is  brought,  it  is  suffici- 
ent.   The  statute  only  extends  to 
actions  of  tort 

This  demand  is  not  necessary 
where  the  officer  has  no  warrant, 
or  for  so  much  as  he  has  exceeded 
his  warrant :  but  it  is  prudent  al- 
ways to  make  such  demand,  which 


is  good,  if  signed  by  the  plaintiffs 
attorney  instead  of  the  plaintiff. 
This  demand  is  best  proved  by 
pr«of  of  a  duplicate  original,  or  it 
may  be  proved  by  a  copy  or  other 
secondary  evidence,  if  notice  has 
been  given  to  the  defendant  to 
produce  the  original. 

By  the  same  act,   all  actions 
against  constables  must  be  com- 
menced    within     six     calendar 
months  after  the  act  done;  and 
this  is  so,  whether  the  constable 
has  exceeded  his  authority  or  not, 
and  applies  to  all  cases  where  he 
acts  as  constable.      H^ever,   I 
should  observe,  that  by  several  acts 
of  parliament,  constables  acting 
in  pursuance  of  tAoif  acts  must  be 
sued  witliin  three  calendar  months. 
This  makes  it  necessary  for  the 
plaintiff  to  prove  that  the  action 
was  commenced  within  time :  this 
may  appear  on  the  face  of  the  re- 
cord, if  not,  other  pr<ft>f  must  be 
given  of  the  latitat  bill  of  Middle- 
sex, or  capias,  and  of  the  time 
of  suing  it  out,  the  teste  not  being 
sufficient  proof  of  the  time  when  it 
was  sued  out;  l>ecause  the  teste  of 
latitats  sued  out  in  term  is  the  first 
day  of  the  term ;  of  those  in  vaca- 
tion, the  last  day  of  the  preceding 
term.  I  thin  k  it  is  also  necessary  to 
prove,  that  the  fact  complained  of 
took  place  in  the  county  where  the 
venue  is  laid ;  for,  by  the  statute 
21  Jac.  1,  c.  12,  §  6,  it  is  enacted, 
"  That  if  any  action,  bill,  plaint. 
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And  the  writ  sued  out  in  this  case  was  also  put  in.  to 
show  at  what  time  the  aptioa  was  commenced. 

Pellf  Serjt.  contended,  that  the  plaijg^tiff  must  be 
nonsuited,  because  the  writ  was  served  on  the:  27th  of 
November,  1822,  and  the  affair  happened  on  the  25tb  of 
Augfust;  and  be  contended,  that  persons  assisting  at  a 
fight  were  idle  and  disorderly  persons,  within  the  vagrant 
act,  3  Geo.  4.  c.  40. 


4t 


U 


^  or  Bttit  apon  the  case,  tre»- 
**  paas,  battery,  or  false  imprison- 
•'  ment,  shall  be  brought  against 
•*  any  justice  of  peace,  mayor,  or 
"  baili£f  of  city,  or  town  corpo- 
"  rate,  headborough,  portreve, 
<*  conttMSf  tithiogmau,  collector 
*'  ofinbeidyor  fifteenths,  church- 
<'  wardeo%  or  perseos  called 
<*  »wom-rocn,  executing  the  office 
"  of  churchwardeo  or  overseer  of 
lbs  poor;  and  their  deputies,  or 
any  of  them,  or  any  other  which 
^  ia  their  aid  or  assistance,  or  by 
"  their  oommandraent,  shall  do 
**  any  thing  touching  or  concern" 
«*  ing  hit  or  Uetr  office  or  officch 
**  for  or  concerning  any  matter, 
*^  cause,  or  thing  by  them  or  any 
^  of  them  Aone  by  virtue  or  rea- 
*^  son  of  their  or  any  of  their  office 
**  or  offices,  thai  the  said  action^ 
**  bUlfplaini^  or  mut^  shall  he  laid 
within  the  county  where  the  tres- 
pass or  fact  shall  he  done  and 
**  eommittedt  and  not  elsewhere: 
and  thai  if  upon  the  tritd  of 
any  such  action,  bill,  plaint,  or 
*'  suit,  the  plaintiff  or  plaintiff 
^*  therein  shall  not  prove  to  the 
*'  jury  which  try  the  same,'  that 
**  the  trespass^  hatteryf  or  trnpn" 
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sonment,  or  other  fact  or  causa 
ofhiSf  her,  or  their,  such  action^ 
bill,  plaint,  or  suit,  was  or  were 
had,  made,  eommittedt  or  dame 
vrithin  the  county  whereinsuch 
at^iom,  bill,  plaint,  or  suit  shall 
".  be  laid,  that  then  in  every  sudk 
ease,  the  jury  which  shall  try 
the  same,  shall  find  the  defen&t 
ant  and  defendants  in  every  etich 
"  action,  bill,  plauit,  or  suit,  not 
guilty,  without  having  any  re- 
gard or  respect  to  any  evidence 
'f  given  by  the  plaintiff  or  plain' 
"  tiffs  dwrein,  touching  the  trea- 
"  pass,  battery,  imprisonment,  or 
'*  €ther  cause  for  which  the  same 
**  action,  bill,  plaint,  or  suit  is  or 
''  shall  be  brought:' 

I  thought  it  right  to  state  this 
clauae  at  large,  as  no  mention  is 
made  of  these  provisions,  or  of  this 
proof  being  necessary  in  several 
of  the  best  books  on  this  sul^ect 
The  some  section  allows  these  of- 
ficers to  give  0peci^  matter  in 
evidence,  under  the  general  issue, 
and  give0  them  double  costs  if  suc- 
cessful. Constables  are  not  entitled 
to  notice  of  action  as  justices  and 
revenue  officers  are,  but  only  to 
the  demand  before  mentioned. 
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BuRROUGH,  J. — Was  clearly  of  a  contrary  opinion,  but  l^Kli 
tbougbt  that  as  to  handcuffing  the  boy  who  had  fought,  j^^^^ 
and  taking  him  to  the  watch-house,  the  constable  was  jus-  v* 

Edwards. 


tified. 


For  the  defence,  it  was  proved  by  the  two  other  con- 
itables,  that  when  the  defendant  was  taking  the  boy  to 
the  watch-house,  the  plaintiff  placed  himself  before  him 
to  prevent  his  doing  so. 

BuRROUGH,  J-.There  can  be  no  doubt  that  the  con- 
stables were  right  in  stopping  the  fight,  and  would  be 
justified  in  apprehending  any  one  who  aided  or  abetted 
those  who  fought;  but  it  did  not  appear  that  the  plaintiff 
did  either.  If  they  thought  that  as  the  defendant  was  ap- 
prehending the  boy,  the  plaintiff  placed  himself  before 
the  defendant  to  hinder  him  from  doing  so,  that  would 
justify  the  defendant  in  detaining  the  plaintiff  at  the 
watch-house,  but  not  in  beating  him ;  but  if  the  plaintiff 
only  said  ^  you  have  no  right  to  handcuff  the  i>oy,"  the 
defendant  was  clearly  a  wrong  doer  as  to  the  whole. 

Verdict  for  the  plaintiff  on  the  whole  declaration — 

Damages,  40^. 

Vaughan^  Serjt.  and  Curwood^  for  the  plaintiff. 
Pe/Zy  Serjt.  and  Corny n^  for  the  defendant. 

[Attornies— Joite#  aad  Smith•^ 
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18S8> 


Adfoumed  Sittings  after  Mich.  Term^  in  London^ 


BEFORE  MR.  JUSTICE  BURROUGH. 


Dee.  lotl.  May  and  Ors.  v.  May  and  Ors. 

paid  by  two  X  HIS  action  was  brought  by  the  plaintiflfs  to  recoYer  the 

'KwfiT  of'a*"'  *"™  of  £446,  paid  by  the  plaintilars  as  bail  in  error  for  the 

third,  where  defendants.    To  make  up  this  sum  of  money,  each  of  the 

bring  adjoint  a(S  plaintiffs  advanced  his  share. 

lion  for   the 
whole  sanHy  and 

where  each  a        Vaughan^'Sevjt.  contended,  that  separate  actions  ought 

fof  ti^'wm  h^    ^^  ^^^^  ^^®"  brought  by  each  of  the  plaintiffs,  because 
has  advanced,    the  money  paid  was  the  money  of  each,  and  there  could 

not  be  a  joint  action  unless  it  were  paid  from  a  joint  fund. 

BuRROUGH,  J. Overruled  the  objection,and  was  of  opi- 
nion, that  as  the  plaintiffs  made  the  payment  to  the  de- 
fendants in  error,  in  one  sum,  and  as  a  joint  payment,  this 
action  could  be  maintained  in  its  present  form. 

Verdict  for  the  plaintiffs  for  £446. 


uare. 


BEFORE  GIPFORD,  C.  J.,  PARK,  AND  BURROUGH,  JS. 

In  Bank. 

Jm.  fUUh.  Faughan^  Seijt.  now  moved  for  a  rule  to  shew  cause 

why  a  new  trial  should  not  be  had,  on  grounds  similar  to 

In  Osborne  and  another  v.  Har-  and  after  the  dissolution  of  their 
per^  5  £a.  225,  the  plaintiffs  and  partnership,  the  defendant  drew 
the  defendant  had  been  partners;      a  bill  in  their  joint  names.    The 


MICHAELMAS  TERM,  4  GEO.  IV, 

those  of  his  objection  at  the  trial,  and  cited  Osborne  v. 
Harper^  5  East  225;  and  Brand  v.  Boulcot^  8  Bos.  & 
Pul.  235. 
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GiPi^ORD,  C.J. Observed,  that  it  was  a  nice  point 


The  Court  g^nted  a  rule  to  show  cause. 


Pell^  Serjt.  and  Holt^  for  the  plaintiffs. 

Vaughany  Serjt.  and  Hutchinson^  for  the  defendants. 

[Attornies — Boxer  and  ilfay.] 


other  parties  to  the  bill  were  ig- 
norant of  the  dissolution  of  the 
partnerahip ;     and     the     bolder 
broogiit  an  action  against  all  three. 
Harper  pleaded  his  bankruptcy, 
and  a  nolle  prosequi  was  entered  as 
to  him  bat  againatthe  two  plaintifis; 
t  Todict  passed  for  £  1 1 56.     The 
two  plainti£&  were  never  partners 
liter  the  dissolution  before  men- 
tiooed;  bat  their  attorney  proved 
that  be  had  discharged  the  whole 
demand  £1156,  at  the  request  of 
both  the  plaintifis.    The  case  was 
mach  discussed  as  to  whether  each 
plaintiff  should  not  have  brought 
t separate  action  for  his  share: 
bat  on  an  affidavit  being  produced 
(by  dircctiou  of  the  Coart)  that 
the  attorney  advanced  the  money 


on  the  joint  credit  of  both  the 
plaintiffs,  the  Court  held  that  it 
was  a  joint  fund  from  which  the 
payment  was  made^  and  a  joint  ac- 
tion was  'therefore  maintainable. 
In  Brand  and  another  v.  Boul- 
cot,  3  Bos.  &  Pul.  235,  the  plain- 
tiffs and  defendant  had  been  joint 
assigneesi  under  the  bankruptcy 
of  T.  L.    The  solicitor's  bill  was 
£208:  each  of  the  plainti£&  paid 
him  £l04,  and  brought  this  joint 
action  against  the  defendant,  the 
other  assignee,  for  his  share.  Lord 
Alvanley  at  the  trial  nonsuited  the 
plaintiffs,  on  the  ground  that  each 
should  have  brought  a  separate 
action ;  and  on  motion  for  a  new 
trial,  the  Court  of  Common  Pleas 
were  of  the  same  opinion. 
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Dm.  10//L  L^^  ^«  Joseph* 

Practice.  x^IS  case  was  taken  as  an  undefended  cause,  and  a  ver- 

dict was  taken  for  the  plaintiff. 

Jan.  Q5th,  VaughaUy  Serjt.  now  moved  for  a  new  trial  on  the  affida- 

vit of  the  defendant's  attorney,  who  stated  that  he  had  not 
delivered  his  briefs,  conceiving  the  cause  to  stand  thirty- 
five  off;  but  twenty-nine  of  those  befpre  it  were  special 
jury  causes,  and  so  were  passed  over.  The  learned  Serjeant 
moved  it  on  payment  of  costs  and  giving  judgment  of  the 

term. 

* 

The  Court  granted  a  rule  to  show  cause. 

In  the  cause  list  of  these  aittiogs  the  first  24  cases  were  special  ju- 
ry causes. — (Remanent),] 


Dee.  11/A.       .nSANOEBsonand  al.  Assignees  of  Bftrge,  a  Bankrupt,  v. 

Lafbrest  and  al. 

Denial  to  a  col-  T^ROVERfor  wines.  >  The  firat  count  of  the  declaration 

tozes'iTas mach  Seated  the  Conversion  to  be  before  the  bankruptcy;  and 
an  act  of  bank-  the  second  count  Stated  it  to  be  afterwards.     Plea ^Not 

mptcy  as  denial '        .. 
toany  other  ere-    gWI  I  ty. 

ditor.  A  bank-       Notice  had  been  ffiven  under  the  statute  of  disputins: 

rnpt  can  never  ®  r  o 

be  a  witness  to   the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy. 

Mtof  bankrapu  ^"  ^^^  P^*^  ®^  *'*®  plaintiff  the  commission  was  put  in, 
cy.  Whether  a   dated  April  16th,  1823,  and  the  assignment. 

him,  w'ithin  a  A  witness  proved  the  bankrupt's  hand-writing  to  an 
few  days  after  acceptance  for  £103,  to  a  bill  drawn  by  the  petitioning  cre- 
actof  bankrapt-  ditor  at  SIX  months,  dated  October  17th,  1822;  this  witness, 

ey  is  etidence. 
— Qussrc. 
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IB  his  cross  examination,  stated  that  since  the  dkte  of  the 
billy  the  bankrupt  had  paid  the  petitioning  creditor  sams 
amounting  to  several  hundred  pounds,  and  since  that  time 
the  petitioning  creditor  had  supplied  him  with  goods  to 
a  considerable  amount. 

The  act  of  bankruptcy  was,  being  denied  to  a  collector 
of  king's  taxes,  on  the  8th  of  March,  1823. 

The  seizure  of  the  wines  by  the  defendants  under  an 
execution  after  the  act  of  bankruptcy,  but  before  the  com* 
mission,  was  admitted. 

To  prove  the  value  of  the  wines,  the  bankrupt,  whofaad 
obtained  his  certificate  and  released  his  assignees,  was 
called;  be  stated  their  value  to  be  £1700. 
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SAirDEKION 

&  a].  Assignees 

of  Barge,  a 

Bankrupt, 

V, 

LtAwrnvn 

&al. 


Pell,  Serjt.  contended  that  in  case  a  verdict  was  given 
for  the  assignees,  it  ought  only  to  be  for  the  sum  of  £966, 
the  sum  for  which  the  goods  sold  under  the  execution,  as 
appeared  by  the  sheriff's  return. 

Taddjfj  Serjt.  observed,  that  on  the  sheriff^'s  return,  a 
large  sum  was  allowed  to  the  landlord  for  rent,  and  though 
a  landlord  in  cases  of  executions  is  entitled  to  receive  his 
rent,  he  is  not  entitled  in  case  of  a  bankruptcy,  unless  he 
makes  a  distress,  which  was  not  done  here.  The  common 
coofRe  in  bankruptcies,  is  for  the  landlord  to  threaten  a 
distress  and  get  paid. 

The  plaintiff's  counsel  then  put  in  a  letter  from  the 
bankrupt,  to  the  petitioning  creditor,  dated  April  12th, 
1823,  acknowledging  a  debt  of  47/.  12«,  in  addition  to  the 
bill  before  mentioned. 

Pe//,  Serjt.  objected  that  this  letter,  being  written  after 
the  act  of  bankruptcy,  could  not  be  evidence  to  support 
the  commission. 


Tuddjf^  Serjt.  Declarations  by  a  bankrupt  after  act  of 
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^J^?^       bankruptcy,  and  before  commission  issued,  are  often  re- 
Sandbrsoh    ceiFed. 

Be  al. 
Aangneesof 
Barge,  a  Pe//,  Serjt.  Certainly,  on  other  matters,  but  not  to  prove 

y^  ^'      the  petitioning  creditor's  debt,-  the  trading,  or  the  act  of 
Lafe&bst      bankruptcy. 

BuRROUOH,  J. A  bankrupt  can  never  be  a  witness  to 

prove  his  own  trading,  or  an  act  of  bankruptcy  committed 
by  himself,  or  the  petitioning  creditor's  debt;  but  I  shall 
admit  this  letter  in  evidence,  being  written  before  the  com- 
mission issued,  though  after  the  act  of  bankruptcy,  as  the 
question  of  such  letters  being  admissible  is  now  pending 
in  the  Court  of  Exchequer. 

Verdict  for  the  plaintiflT,  with  liberty  to  ^nter  a  nonsuit 
on  this  point. 

Faughan  and  Taddy^  Serjts.  and  F.  Pollock^  for  the 
plaintiffs. 

Pell^  Serjt.  for  the  defendants. 

[Attornies— G^2e  and  Wilde.'l 


BEFORE  GIFFORD^  C.  J.^  PARK  AND  BUROUGH,  JS. 

In  Bank. 

Jmn.  2Uk.  Pelt^  Serjt.  now  moved  to  enter  a  nonsuit,  and  contend- 
ed that  this  letter  ought  not  to  have  been  admitted  in  evi- 
dence, and  without  it  there  was  no  proof  of  any  petitioning 
creditor's  debt.    The  letter  was  dated  before  the  commis* 

The  case  of  Jeffs  v.  Smith,  2  the  caae  of  Robton  v.  Kempt  4 

Taiiut.  401,  decides,  that  being  de-  Esp.  233,  the  act  of  bankruptcy 

nied  to  a  tax  collector,  is  an  act  of  relied  on  was  the  execution  of  a 

bankruptcy,  exactly  as  denial  to  fraudulent  assignment ;  ]^rd  El- 

any  other  creditor  woukl  be.    In  lknsorougb  reftised  to  admit  io 


MICHAELMAS  TERM,  4  GEO.  IV. 

Mil,  but  that  wai  no  proof  that  it  was  written  before.  He  ci* 
led  the  case  of  Hobson  v.  Kemp^  4  Esp.  233,  and  Breii  v.  Le* 
viiif  13  East,  213,  and  mentioned  that  the  point  was  now 
under  consideration  in  the  Exchequer,  in  a  case  tried  at  Sa- 
lisbury, where  Hullock,  B.  refused  to  admit  the  declara- 
tioD  of  a  bankrupt  made  before  the  commission,  but  after 
the  act  of  bankruptcy. 


4ft 


im^ 


Samderjiov 
&  al. 

Awignees  of 
Barge,  a 
Baukrupt^ 

V. 

Laferbit 
&  aL 


The  Court  granted  a  rule  to  show  cause. 


Evans  v.  .  Ybathard. 


Dtt,  iSiA. 


Assumpsit  for  the  value  of  ten  chaldrons  of  coals.  ^?,'"*''''.  '*""'' 

witness  18  com* 

Plea General  issue.  pctent  to  prove 

The  deli  very  of  the  coals,  and  the  price,  were  admitted  jointly  to  him  & 
by  the  defendant's  counsel.  **">  plaiuUff  'u 

-^  paid. 

Vaughariy  Serjt.  for  the  defendant,  opened,  that  the  de- 
fendant and  a  Mr.  Follet  were  partners,  and  that  the  plain- 
tiff owed  them  a  debt  of  £80,  for  which  he  had  given  a  bill, 
and  that  a  day  or  two  before  the  bill  was  payable,  the 


Cfidence  a  declaration  of  the  bank- 
npt,  after  the  execution  of  the 
deed,  that  it  was  fraudulent. 

in  BreUv.Uwitt,  13  £ast,913. 
the  petitioning  creditor  s  debt  was 
two  bills  of  exchange,  of  wliich 
tbe  bankrupt  was  drawer :  no  no- 
lire  of  dikhooour  had  been  given 
Ittm,  but  it  was  proved  that  aflter 
Ibe  act  of  bankruptcy,  he  said  that 
Ik  knew  the  bills  must  come  back. 
Ftmke  moved  for  a  new  trial,  on 
tbe  grouod  that  this  declaratioa 
wmk  InsdmiMiblc^  as  made  after 


act  of  bankruptcy ;  but  the  Court 
of  King  s  Bench  decided  that  k 
was  rightly  admitted,  and  cited 
the  case  of  Dowton  v.  Oom,  I  Esp. 
l68,  where  the  acknowledgment 
of  the  bankrupt,  after  act  of  bank- 
ruptcy, was  the  only  evidence  of 
the  petitioning  creditor's  debt ;  and 
there  Lord  Kknyun  ruled  that 
the  bankrupt's  declaration  at  any 
time  before  the  suing  out  of  tlie 
commi»sion  would  Ije  sufficinit 
evidence  of  the  petitioning  credit* 
or  8  debt 
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60 


Yeatbard. 


CASES  AT  NISI  PiUUS. 

plaintiff  asked  tbem  to  take  coali  for  it;  and  that  the 
coals  in  question  were  deliyered  on  that  arrangement  be* 
ing  come  into. 
To  prove  this  he  called  Mr.  FoIIet. 

Pell^  Serjt.  objected  to  the  competency  of  Mr.  Follet| 
on  the  ground  of  interest,  and  contended  that,  coming  to 
prove  that  the  defendant  received  them  on  their  joint  ac- 
count, by  his  testimony  he  is  enabled  to  have  a  pay- 
ment made  and  applied  to  himself  and  partner. 

FFylde.  If  by  the  witness's  evidence  the  defendant  ob« 
tains  a  verdict,  the  defendant  must  account  to  Follet  for 
half  the  amount  of  the  coals,  as  goods  received  on  the 
partnership  account;  but  if  the  defendant  loses,  Follet 
would  redeive  nothing. 

Vaughan^  Serjt.  contra.  Mr.  Follet  comes  to  prove  that 
a  debt  due  to  himself  and  his  partner  is  paid:  so  far  he 
comes  to  prove  what  is  against  himself. 

Ccmjfn.  If  the  defendant  obtains  a  verdict,  it  is  said  that 
it  would  give  him  a  claim  on  his  partner;  but  what  he 
says  now,  would  not  be  evidence  on  such  a  claim,  either 
for  him,  or  against  the  defendant.  No  witness  ever  was 
rejected  because  he  came  to  prove  that  a  debt  due  to  him* 
self  was  paid. 

fiuRRODGH,  J..^I  do  not  SCO  how  the  present  verdict 
could  be  used,  either  for  oir  against  the  witness;  but  if  the 
witness  says  that  the  debt  due  partly  to  himself  is  paid, 
such  admission  would  be  indeed  evidence  against  him* 
I  cannot  see  why  he  is  not  admissible. 

Mr«  FoUet  was  then  examined. 

Verdict  for  the  defendant. 


/ 
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Pell,  Seijt.  and  FTylde,  for  the  plaintiff:  3^ 

Eyani 

Yaugkan,  Seijt.  and  Comyn,  for  the  defendant,  Ykathard. 

[Attomies— Fen  SandtM  and  Walker.'] 


BEPORB  GIFFORD,  C.  J.^  PARK^  AND  BURROUGH,  JS. 

In  Bank. 

1824> 
Pell,  Serjt.  now  moved  for  a  new  trial,  on  the  ground      v^^v^^ 

diat  FoIlet*8  evidence  was  not  admuBsible,  *^'"*  ^^' 


Tbe  Court  granted  a  rule  to  show  cause. 


[Special  Jiury]. 

1825. 

COBBOLD  v.  CasTOBT.  ^**'  >***• 

JOIIS  was  an  action  for  a  breach  of  contract,  brought  by  The  plaintiff  a. 

the  plaintiff*,  who  resided   at   Ipswich,  against  the   de-  fhlf  if  ihj^de^' 

fendant,  who  was  owner  and  master  of  the  brig  Rigby,  for  f«ndant  would 

•   1-        .  •  /.         1        i.iii.  emplojr  his  »liip 

Dot  delivering  a  quantity  of  coals  which  he  had  contract-  to  carrj  com, 

ed  to  deliver  at  a  certain  stipulated  price,  whereby  the  I'f'  ''^"'f  ''''"« 

*  r         '  J  hiiu  coals  at  a 

plaintiff  was  obliged  to  buy  other  coals  at  a  loss  of  £15,  stiputatedprice. 

•  •»•  /•       •  I'hii  contract  is 

10  difference  of  price,  not  wiihin  the 

It  appeared  in  evidence,  that  these  parties  had  made  a  •^•^u^e  of  frauds 

*  and  need  not 

bargain  by  parol,  to  the  following  effect be  in  writing; 

That  in  consideration  that  the  plaintiff  would  employ  "**' ''  P""^  f*' 

*  I      J  Iivcrj  or  part 

the  defendant's  brig,  the  Rigby,  to  take  corn  to  Hull,  he  pajrment  neces- 

would  bring  back  the  quantity  of  coals  at  the  stipulated  bk^jog."' 
price. 

B2 
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fle  was  employed  to  take  the  corn,  but  never  brought 
any  coals.    The  £16  loss  was  also  proved. 

Pellf  Seijt.  contended,  that  this  action  could  not  be 
maintained.  This  is  a  contract  to  deliver  coals  at  a  cer- 
tain price,  no  written  contract  being  made,  and  no  part 
delivery  or  part  payment;  therefore  it  fell  within  the  sta- 
tute of  frauds.  That  was  determined  in  the  case  of  G arm 
but  V.  Watson,  (o). 

VaughaPy  Serjt.  contra.  This  is  not  a  contract  for  the 
sale  of  goods.  In  all  the  cases  that  have  been  determin- 
ed to  be  within  the  statute,  the  render  has  bad  the  goods; 
but  this  defendant's  bargain  was  to  bring  the  coals  from 
Hull. 

BcRROUGH,  J. I  do  not  think  the  cited  case  applies, 

because,  there  the  property  was  in  the  defendant's  hands 
at  the  time,  but  here  the  bargain  was  respecting  goods 
that  the  defendant  himself  had  to  buy* 

Verdict  for  the  plaintiff,  damages  £15* 

Faughan  and  Lawes,  Serjts,  and  Pattesan^  for  the 
plaintiff. 

Pell^  Serjt.  and  O.  Marriott^  for  the  defendant. 
[Altemie»«-JfoBtfi9tf  and  iVelivn.] 


(0)  1  Dowliog  &  Byl.  dl9. 
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AKERM All  V.  HCMPHERY.  X>^.  ]5f/|. 

Trover  for  Iiaiiis  nncl  butter.     Plea General  issue.  A  consignee  of 

,  ,  ,  ,  —^  guuds  (itr liver* 

Id  tliisi  case  n  witness  proved  that  a  person  named  Dent,  i„g  ovtr  tu  a 
who  lived  near  Richmond,  in  Yorkshire,  was  in  tho  habit  ^'''^^  person 

,       ,  the  snipping 

ofconsigniDg  haras  and  butter  to  a  person  named  Hut-  note  of  such 

chiDSOD,  a  provision-broker  in  London.     Dent  usually  fjteJy' order  on' 

sent  ibe  goods  by  land  carriage  from  Richmond  to  Stock*  (lie  wharfinger, 

toB  upon  Tees,  where  they  were  by  bis  direction  skipped  goodsassooms 

by  Messrs.  Wilkinson  of  that  place,  directed  to  Hutchin-  *'**'J^  ""'^*'' 

SOD  in  London.     On  the  occasion  in  question,  Dent  sent  the  propcrtjr  in 

by  post  to  Hutchinson  an  invoice  of  the  goods  in  ques-  ^')evenc  sTsiona 

tioo,  4  hogsheads  of  hams  and  8  firkins  of  butter,  at  the  p^ge  in  transitu 

priceofl79/.9..10rf.  bj|heco.uig. 

This  invoice,  dated  April  3d,  1823,  was  read;  it  was  io 
Dent's  hand-writing,  and  commenced^.. 

**  Mr.  Jas.  Hutchinson, 

"  Bought  of  George  Dent.'* 

And  was  for  the  goods  in  question. 

In  another  part  of  the  same  letter  was  an  account  cur- 
rent, of  all  the  dealings  of  Dent  and  Hutchinson,  and  of 
Cbe  bills  given  by  Hutchinson  to  Dent;  the  balance  on 
this  account,  taking  atl  the  bills  as  money,  was  £5  in  fa- 
vor of  Dent. 

A  shipping  note  sent  by  Wilkinson  and  Co.  to  Huti 
chinson  concerning  the  goods  in  question,  was  next  put 
10.    It  was  in  the  following  terms 

*•  Stockton,  April  5,  I82a 
*  Mr.  James  Hutcbinson, 

••  Sir, 

"  By  order  of  George  Dent  tee  ihipjfor  yon^ 
**  as  below  noted,  on  board  the  Durham,  Rd.  Greensides 
"  Master,  for  Hays's  Wharf,  Southwark,  London.    Any 


V, 

Humph  BKT< 
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182&        M  goods  entrusted  to  our  care  you  may  depend  on  being 

AKBaMAN     **  regularly  forwarded. 

We  are  your  obedt.  servts. 

I  &  4, 4  Hhds.  Hams.       John  Wilkinson,  &  Co* 

«"     R.  Wilkinson. 

1  B^  8  Firkins. 

^  P.  S.  Mr.  D.  informs  us  be  will  baFe  more  goods 
**  down  early  on  Monday  morning,  wbicb,  if  in  time  for  tbe 
**  above  vessel,  will  endeavour  to  get  tbem  on  board. 

R.W.'' 

This  shipping  note  was  received  by  Hutchinson  on  the 
8th  of  April. 

On  the  9th  of  April,  Hntchinson  received  a  loan  of  £160 
from  the  plaintiff,  6n  his  giving  the  plaintiff  the  shipping 
note  and  a  delivery  order  (signed  by  his  clerk  by  his  au- 
thority) on  the  defendant,  in  the  following  terms — 

**  Proprietors  of  Hays's  Wharf..i^Please  deliver  to  Mr. 
^  John  Akerman,  or  to  his  order,  the  following  goods  (on 
^  arrival)  by  the  Durham,  Rd.  Greensides,  M'*,  from 

**  Stockton.  For  Mr.  Jas.  Hutchinson. 

J"^'  Johnson. 
1  H>  1  &  4,  4  Hdds.  Hams. 


8  Firkins  of  Butter. 


*«  Ratcliffe  Highway^ 


V. 

Humph  RRT^ 
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The  ship  arrived  on  the  16th  of  April,  with  the  goodn 
in  question  on  board.  Akermav 

Another  witness  proFed  that,  on  the  2l8t  of  April,  a  per- 
ton  called  at  Hays's  wharf,  (the  defendant's  wharf),  and 
demanded  the  hams  and  butter  under  the  shippings  note 
and  delirery  order.  The  defendant  refused  to  deliver 
them,  saying,  that  Hutchinson  was  insolvent. 

Three  witnesses  proved,  that  in  the  provision  trade  bills 
of  lading  were  not  used,  but  these  shipping  notes  instead; 
•ad  the  persons  in  the  trade  were  accustomed  to  lend 
mouej  on  those  notes  and  delivery  orders. 

Faughan^  l^rjt.  stated  the  defence  to  be,  that  no  change 
of  property  took  place  by  the  delivery  of  the  shipping 
note,  and  the  order;  and  that,  before  the  goods  arrived  at  ^ 
the  defendant's  wharf,  Mr.  Dent  had  ordered  them  to  be 
'stopped  in  transitu,  on  account  of  the  insolvency  of  Hut- 
chinson. 

To  prove  the  insolvency  of  Hutchinson,  a  letter  from 
him  to  a  Mr.  Ray,  dated  April  6th,  was  put  in;  in  that  he 
confessed  himself  to  be  insolvent  in  pretty  plain  terms> 

A  commission  of  bankrupt  against  Hutchinson,  dated 
Nov.  22,  1823,  was  pot  in. 

A  clerk  of  Messrs.  Fry  and  Chapman,  Hutchinson's 
bankers,  proved  that  they  began  to  dishonor  his  bills  from 
the  20th  of  March,  and  they  dishonored  twenty-five  of  his 
bills  in  a  few  days. 

A  clerk  of  the  defendant  proved  Dent's  order  to  de 
tain  the  goods  on  the  14th  of  April,  two  days  before  they 
arrived. 

Mr.  Dent  having  been  released  by  the  defendant  from 
an  indemnity  he  had  given  him,  stated,  that  on  the  14th 
of  April,  in  consequence  of  two  bills  that  Hutchinson  had 
accepted  in  his  favor  being  dishonored,  and  of  Hutchin- 
son telling  him  on  that  day  that  he  should  never  pay 
another  bill,  he  directed  the  wharfinger,  (the  defendant). 
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|[^|^        not  to  deliver  tbem  to  Hutchinsde,  but  to  detain  Ibem  for 

Akbrmav     the  witness's  benefit.     He  also  stated,  tha^  from  a  number 

Homphkrt*    ®^  "''"^  ^^^^  Hutchinson  had  accepted  in  bis  (witness's) 

fiiTor  being  dishonored,  Hutchinson  owed  him  upwards 
of  £600. 

In  his  cross  examination  be  admitted,  that  he  bad  not 
taken  up  the  bills  that  Hutchinson  had  accepted  for  these 
?ery  goods  stopped  in  transitu. 

A  witness  proved,  that,  in  the  provision  trade,  there  are 
constantly  bills  of  lading,  and  that  shipping  notes  are  not 
considered. of  much  accuracy,  because,  after  tbey  aredis* 
patched,  the  sender  often  finds  that  he  cannot  send  the 
goods  by  the  ship  mentioned  in  the  shippiAg  note,  and  is 
obliged  to  send  them  by  another  sbip« 

Taddjff  Serj  t«  in  reply.  It  is  clear  in  the  case  of  a  bill  of 
lading  endorsed  to  a  party,  that  the  goods  cannot  be  stopped 
in  transitu,  because  the  right  to  the  property  passed  by  the 
endorsement  of  the  bill  of  lading «  and  the  giving  the 
shipping  note  and  delivery  order  to  the  plaintiff,  passed 
the  property  the  same  as  an  endorsement  on  a  bill  of  la* 
ding  would,  because  it  is  proved  to  be  the  usage  of  the 
trade  by  three  witnesses  to  have  no  bills  of  lading,  but 
these  shipping  notes  instead*  And  the  learned  Seijt*  con- 
tended,  that  there  could  in  this  case  be  no  right  remaining 
in  Sent  to  authorise  him  to  stop  the  goods  in  transitu, 
as  the  transitus  from  him  was  at  an  end  on  the  goods  ar-» 
riving  at  Stockton ;  and^that,  to  support  a  stopping  in  tran* 
situ,  the  person  so  stopping  goods  must  take  up  the  bills 
the  consignee  has  accepted  for  those  goods,  otherwise  the 
consignee  does  not  get  the  goods,  because  they  are  stop-> 
ped  in  transitu,  and  must  pay  the  bills  because  he  has  ac« 
oepted  them. 

BuRROUOH,  J4-«^I  do  not  think  that  the  giving  the  ship- 
ping note  and  delivery  order  to  the  plaintiff,  made  a  change 
of  the  property^  and  I  think  the  shipping  note  does  not 
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imoQBl  to  a  bill  of  liding^;  a  bill  of  lading  is  exactly  like 
ibill  of  exchange,  and  the  property  it  refers  to,  pawes  by 
endorsement  on  it,  but  not  by  delivery  of  it  without  en- 
dorsement.  I  do  not  think'  this  shipping  note,  from  the 
nature  of  it,  is  endorsible,  and  here,  in  point  of  fact,  it  is  not 
endorsed;  therefore,  in  my  judgment,  there  was  no  change 
of  property.  As  to  the  insolvency  of  Hutchinson,  there 
could  be  little  doubt  of  it.  I  do  not  think  that  Dent's 
not  tsking  up  the  bills  at  all  affects  the  case,  because  it  is 
ID  evidence,  that  the  price  of  these  goods  was  no  more 
than  179/.  9s.  lOtLf  and  it  appears  in  evidence  that  Hut* 
chinson  owed  Dent  £500.  I  think  Dent  was  entitled  to 
stop  the  goods  in. transitu  on  the  14th  of  April,  as  he  did, 
ami  that  therefore  the  defendant  is  entitled  to  a  verdict. 
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Verdict  for  the  defendant,  with  liberty  for  the  plaintiff's 
counsel  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the 
tooTt  above  should  he  of  opinion,  that  the  property  was 
changed  by  the  delivery  to  the  plaintiff  of  the  shipping 
note  and  delivery  order,  or  that  the  transitus  was  at  an  end 
on  the  goods  reaching  Wilkinson,  at  Stockton. 

Tadfrfy,  Serjt.  and  Campbell^  for  the  plaintiff. 

Vaughan^  Serjt.  for  the  defendant. 


[Attomies— fTttfcAtyuon  and  Pl'/dber.] 


BEFORE  6IFF0RD|  C.  J.^  PARK  AND  BURROUGH,  J8. 

In  Bank. 


Toddy ^  Serjt.  now  moved  for  a  rule  to  show  cause,  why  J^^  S^^* 
there  should  not  be  a  new  trial,  when  it  was  discovered 
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1824.        that  DO  notice  of  the  motion  had  be^  left  at  the  Judge's 
Akermaw     chamber8(a).   The  learned  Serjt.  therefore,  not  being  enti- 
HuMPHERT.    ^^^  ^^  nioFe  it,  Burrough,  J.  said,  that  it  was  a  point  re- 
served at  the  trial.    He  would  look  at  his  note,  and  the 
learned  Serjt.  might  mention  it  again. 

Jmi,3isi.  Taddyy  Serjt.  now  renewed  his  application,  and  con- 

tended, that  as  Dent  sent  the  goods  by  land  carriage  to 
Wilkinson,at  Stockton  upon  Tees,  the  transitus  of  the  goods 
was  at  an  end  as  to  him,  on  their  arriving  there;  and  that 
he,  therefore,  could  not  stop  them  afterwards  on  their  way 
to  London. 

Lord  GiFFORD,  C.  J... Can  it  be  contended,  that,  in  eve- 
ry part  of  the  journey  to  the  consignee,  Hutchinson,  the 
consigncnr,  may  not  stop  them  in  transitu  ? 

A  * 

« 

BuRROUGH,  J. ..I  think  that  justice  has  been  done  in 
this  caise. 

Lord  GiFFORD,  C.  J«^Brother  Taddjff  the  Court  is  against 
you. 

Rule  refused. 


(a)  In  the  court  ofCoininon  Pleas«      who  tried  the  cause,  of  your  inten- 
it  M  necessary  to  give  two  days*  no-      tion  to  move  for  a  new  trial, 
tice  at  the  chambers  of  the  Judge 
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ites. 

[^Special  Jury. 2 

If 

Wood,  assignee  of  HalLiI;.  Wood.  Dee.  i6/A. 

Trover  for  cloth.  On  the  part  of  the  plaintiff,  (after  The  usage  of  » 
proof  of  the  bankruptcy),  it  was  proved  that,  at  the  time  ^/'^^J^n^^^ 
of  bis  bankruptcy,  the  bankrupt  had  this  cloth  in  his  pos-  form,  to  make 
lession,  he  trading  in  that  article;  and  that  the  defendant  Irantactlons  ^a 
got  it  into  his  possession  and  would  not  give  it  up.  **><^^  ^'^^^* 

The  defence  set  up,  was,  that  the  defendant,  who  was  the 
owner  of  the  cloth,  had  sent  these  cloths  to  the  bank- 
ropt  for  inspection,  and  that  he  was,  by  the  usage  of  the 
cloth  trade  to  send  an  answer  to  the  defendant  whether  he 
would  buy  them  or  not,  and  that  if  he  did  not  in  three  days 
say  that  he  would  buy  them,  the  seller,  by  the  usage  of  the 
cloth  trade,  was  to  send  for,  and  receive  them  back  again. 

To  prove  this  usage  of  the  trade  several  witnesses  were 
called,  all  of  whom  spoke  of  a  usage  in  the  cloth  trade  to 
send  goods  for  inspection ;  but  some  of  them  spoke  of  three 
days  as  the  time,  within  which  the  buyer  was  to  say  whe- 
ther  he  would  buy  them  or  not,  others  spokeof  a  week,  and 
one  of  a  month,  as  the  time. 

Pe//,  Serjt.  in  reply,  relied  on  a  case  being  made  out, 
under  the  stat.  of  21  James  1.  c.  19,  of  reputed  ownership  in 
the  bankrupt,  and  cited  a  dictum  of  Le  Blanc,  J.  in  which 
that  Judge  laid  down,  that  if  a  trader  has  got  goods  in  his 
possession,  with  the  option  of  returning  goods^  but  does 
not  return  them  before  he  becomes  a  bankrupt,  the  goods 
will  pass  to  his  assignees,  though  they  made  no  part  of 
the  bankrupt's  stock. 

Burhouqh,  J. — If  goods  are  in  the  hands  of  a  bankrupt 
at  the  time  of  his  bankruptcy,  generally  speaking  they 
will  go  to  his  assignees  under  the  statute  of  James,  though 
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1981*        there  is  no  pretence  of  any  sale  to  the  bankrupt,  or  that 

Wood,  Aasig-  they  are  really  his  property.     Special  facts  may  take  a 

lice  of  Hall,     ^^^^  ^^^  ^f  ||jjg  general  state  of  things:,     it  has  been  con- 

WooD.  tended  that  in  the  cloth  trade  there  is  a  certain  usage,  re- 
lative to  the  retaru  of  cloth  sent  for  inspection.  Such  a 
usage  must,  to  be  binding,  be  uniform  and  universal, and 
not  merely  the  way  of  dealing  at  particular  houses,  b 
must  be  so  universal  that  every  one  in  the  trade  must  be 
taken  to  know  it.  If  it  is  not  so,  it  is  no  usage  at  all.  Here 
there  seems  to  be  no  certain  rule  or  usage,  for  the  witness* 
es  do  not  give  it  as  certain  or  uniform;  but  if  there  be  such 
a  usage^  1  am  of  opinion  that  it  would  take  the  case  out  of 
the  statute  of  Jame^t. 

Verdict  for  the  plaintiff,  damages  £I4K 

JPellt  Serjt.  D.  F.  Jon€Sf  and  />•  PoUoek^  for  the  plain 
tiff« 

Fauyhttn^  Seijt.  end  Ckitiy^  for  the  deftndant. 

rAttoraNt^-^iSWeit  and  TmMimm.^ 


Dee.  Mk.  Price  t;,  Marsh  and  aL 

If  on  alteration  ASSUMPSIT  for  money  bad  and  receivedi  with  the  com* 

bas  been  made  ^         -ni          ^^            i  • 

in  the  plaintiff's  °^^^  money  counts.    Plea^General  issue, 

pass  book  witb  jjie  plaintiff,  it  appeared  in  evidence,  was  a  surgeoiiy 

bis  bankers  by  ii./..                       i*i«                 !•• 

some  person  at  and  the  defendants  were  his  bankers,  and  this  action  was 

bisbanken';  if  brouffht  to  recover£50,  the  alleged  balance  of  his  account 

be  inquires  °                                                       '^              •        •    o»»  •■n     • 

tbere  why  it  is  in  his  favor.  His  servant  proved  the  paying  in  oil.  ]0«»  in  a 

swrbewceive's  checkofSU.  lO^.aud  £30in  cash;  andthaton  paying  it  io, 

from  a  person 

acting  in  tbe  banktagbonie  as  a  el^rk,  is  evidence  In  an  action  again^  the  bankers. 
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a  clerk  in  the  banking-hoase  entered  in  a  book,  which  the 
plaintiff  always  sent  when  he  paid  in  Dnoney,  81/.  10«.  as 
so  much  paid  in.  From  the  evidence  ofanother  witness,  it 
appeared,  that  when  this  book  was  taken  several  months 
afterwards  to  the  banking-house,  on  more  money  being 
paid  in,  the  clerks  erased  the  figure  8  in  the  entry  of 
81/.  iO^.  and  altered  it  into  31/.  10^.  saying  that  they 
had  made  what  was  wrong  quite  right;  that  the  next  day 
the  plaintiff  called  at  the  banking  house,  and  asked  a  per- 
son named  Golightly,  who  was  acting  as  a  clerk  there, 
whether  they  had  made  the  alteration,  and  why  f 

Pe//,  Serjt.  objected,  that  Golightly,  not  being  a  partner 
in  the  banking-house,  nor  a  defendant  on  the  record,  what 
he  said  coald  not  be  evidence. 

BuRROUGH,  J.,  held,  that,  as  it  appeared  the  alteration 
was  made  in  the  book  at  the  banking-house,  if  the  plain- 
tiff asked  a  person  who  was  acting  as  a  clerk  in  the  bank* 
ing-house,  and  transacting  the  business  there  on  behalf  of 
the  bankers,  why  an  alteration  of  this  kind  had  been  made, 
bis  answer  was  certainly  evidence. 

His  answer  was  then  given  in  evidence. 

The  defence  was,  that  the  check  of  31/.  lO^.  only,  and 
BO  cash  was  paid  in;  and  several  witnesses  were  called 
for  the  defendants. 

His  Lordship  left  the  case  to  the  jury,  on  the  question, 
was  81/.  10s.  paid  in  or  not. 

Verdict  for  the  plaintiff,  damages  £50. 
Fawghan^  Serjt.  and  Talftmrdy  for  the  plaintiff. 
P«l/,  Seijtfor  the  defendants. 

[AttomieB    ChreenfUld  sod  StjffMwr.^ 
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BEFORE  GIFFORD,  C  J.,    PARK  AND  BURROUGH^  JS. 

In  Bank. 


Jan.  25th. 


Pellf  Serjt.  moFed  for  a  new  trial  in  this  case,  on  pay- 
ment of  costs,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

But  the  Court  refused  the  rule  on  the  ground  that  the 
evidence,  which  was  conflicting,  had  been  left  to  the  jury^ 
and  they  could  not  say  that  the  jury  had  come  to  a  wrong 
conclusion. 


1928 
Dee.  18M. 


If  a  person 
•ends  his  ser- 
vant to  sell  his 
deals   at    ano- 
ther's wharf« 
these  deals  do 
not  pass  to  the 
assignees  of  the 
owner  of  the  . 
wharf,  as  gouds 
in  his  order  and 
disposition,  an* 
derihe  stat.  t\ 
Jae.  1.  c.  19. 


BoDDT  V.  EsDAiLB  and  Ors.  Assignees  of  Trigge, 

X  ROVER  for  deals«    Plea-^General  issue. 
The  plaintiff  was  a  timber-merchant  in  London;  the 

defendants  were  the  assignees  of  one  Trigge,  a  bankrupt, 
who  bad  kept  a  wharf  at  Hertford. 

For  the  plaintiff,  it  appeared  that  the  deals  were  his  pro- 
perty, but  be  sent  them  to  Triggers  wharf,  and  sent  his 
servant  named  Weekes  with  them  to  look  after  tbem,  and 
sell  them  as  he  could  get  customers;  but  Weekes  always 
took  the  directions  of  Trigge  as  to  whom  be  was  to  trust, 
and  Trigge  often  found  out  customers. 

For  the  defendants  it  was  contended,  that,  under  the  sta* 
tute  of  21  James  1,  c.  19,  these  goods  passed  to  the  assig- 
nees, as  goods  in  the  ordering  and  disposition  of  the 
bankrupt,  at  the  time  of  his  bankruptcy. 

Evidence  was  given  of  the  commission,  and  the  peti- 
tioning creditor's  debt,  the  trading,  and  act  of  bankruptcy, 
from   the  proceedings  under  the  commission,  no  notice 
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having  been  given  to  dispute  tbem  under  the  statute  49  .^^^ 

Geo.  3,  c.  121.    Evidence  was  also  ffiven,  that  Trigge  Boddy 

gave  orders  respecting  the  sale  of  a  part  of  tlie  deals.  Eidails  & 


BuRROUGH,  J.,  told  tbe  jury,  that  if  the  plaintiff  sent 
down  his  servant  with  the  goods,  and  the  bankrupt  was 
only  employed  to  find  out  customers,  the  bankrupt  bad 
BO  possession  of  the  goods,  and  they  would  not  pass  to  bis 
anignees. 

Verdict  fot  the  plaintiff. 

Taddy,  Seijt.  for  the  plaintiff. 
Pell,  Serjt.  for  the  defendants. 

[Attoniics — Tomlinson  and  Hewii,'] 


BEFORE  GIFFORD^  C.  J.,  PARK  AND  BURROUGH,  JS. 

In  Bank. 

Pell,  Serjt.  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection  of  (he  learned  Judge,  and  that  the  verdict 
was  against  evidence;  and  contended  that  a  complete  case, 
onder  tbe  statute  of  James,  had  been  made  out;  for  that,  by 
the  goods  lying  at  Trigge's  wharf,  he  obtained  credit  by 
them  and  if  the  sending  a  servant  with  goods,  would  pre- 
vent them  passing  to  the  assignees,  there  would  be  an  end 
of  all  bene6t  from  the  statute  of  James. 

GirroRD,  C.  J. I  conceive  that  tbe  direction  of  the 

learned  Judge  was  quite  right.     If  the  servant  kept  pos« 
ioo  of  the  deals,  it  is  clear  that  Trigge,  the  bankrupt. 


On.  Assignees 
of  Trigge. 


CASES  AT  NISI  PRIUS. 

neirer  had  them  in  hispQ88eMioii,and  therefore  they  could 
BoDDv       Dot  be  within  the  statute  of  James. 

V. 
EsDAILB  it 

OnuAMjffnteB       Park,  J. If  the  possession  continued  in  Boddy,  the 

plaintiff,  he  must  recorer  j  and  I  feel  no  doubt  that  the 
learned  Judge  was  right,  in  the  mode  in  which  he  left  the 
case  to  the  jury. 

The  Court  granted  a  rule  nut,  on  the  ground  that  the 
rerdict  was  against  cFidence. 


COURT  OF  KING'S  BENCH. 


Adjourned  Sittings  cffter  Mich.  Temij  at  Westm. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Jm.  liA.  Archbr  V.  Bamford. 

Practice.— If  o  jPhIS  case  appeared  in  the  cause  list  as  a  special  jury 
made  a  special  cRUse;  but  wheu  the  Special  jury  causes  before  it  were 
tbe'iMcirror  disposed  of,  it  was  not  called  on^  because  no  special  jury, 
have  not  been  had  been  summoned  in  it. 

•nmiDonedj'the  * 
Ld.  Cb.  J.  will 

^^uL^da^'^n  Gazelee  applied  to  his  Lordship  to  take  this  case 
which  it  woald  before  all  the  special  jury  causes  were  disposed  of,  esse- 
bj^^thTtpc^  vera!  of  the  witnesses  came  from  the  country.  The  spe- 
joij.andnotiet  cIrI  joij  had  been  applied  for  by  the  defendant*  and  he 
dM  ipeeU  jtt.  h^  Dot  eanaed  the  special  jurors  to  be  sununoned;  there* 
"^  ^  ^!w  ~  '^  ^  ^'^  delayed  the  plaintiff  by  getting  it  made  a 


MICHAELMAS  TERM,  4  GEO.  IV. 

tpeciai  jury  caaseyand  then  delayed  him  again  by' omit- 
ting to  cause  the  special  jury  to  be  sommoned. 

Abbott,  C.J. — The  proper  way  is,  when  in  any  case  the 
special  jary  has  not  been  summoned,  for  the  case  to  be 
taken  after  the  other  special  jury  causes  fixed  for  that 
day  are  disposed  of,  but  not  to  make  the  cause  wait  till 
all  the  special  jury  causes  in  the  whole  list  are  tried. 
The  reason  of  taking  such  a  case  at  the  end  of  the  day  is, 
Dot  to  keep  the  special  jurors  summoned  in  other  causes  in 
waiting  longer  than  is  necessary.  This  has  been  the  prac- 
tice ever  since  I  ha^e  known  Guildhall.  I  shall  take  this 
at  the  end  of  the  day. 
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Archer 

V. 
▲MVORD. 


The  case  was  tried  at  the  end  of  the  day  by  a  common 
jury. 

Ckuelee  and  E.  Lawes  for  the  plaintiff. 

The  AUomey  General^  Qwmey^  and  Ckiiiy^  for  the  de- 
fendant. 

[AttDTDies— CVts/l  and  Ploff .] 


BOLDBON  V.  WiDDOWS. 


/IM   14M. 


This  was  an  action  for  defemation.    The  declaration    Evidence.— 

■       1  J    i_    J    j«  Slander  of  a 

Slated  that  the  plaintiff  kept  a  school,  and  had  divers  school  for  filth 
scholars,  and  that  the  defendant  spoke  of  him  in  his  bu-  *"^  l""^  ^"^'^ 
sbesa  of  a  schoolmaster  certain  words  there  set  out.    The  tified.  To  rebut 


words  were  variously  laid  in  different  counts;   but  they  IJn^^Xpiam- 
were  in  substance,  that  the  scholars  were  ill  fed,  and  ^i^*  coamei 

4       ••••'«..■  1  /•■!/•  •       cannot  ask  how 

badly  lodged,  had  had  the  itch,  and  were  full  of  yermm.  boysare treated 

at  any  other  par* 
tfedar  ichool;  nor  e«n  be  ask  at  to  die  auioner  of  their  ediicatioo,  beeaoae  it  was  not  called 
bj  the  slander. 

f 
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DBft4 

BoLDROV 
WlDDOWl. 


Some  of  the  counts  laid  the  loss  of  oerteia  scbolan,  as  spe» 

cial  damage.  Pleas ^Tbe  general  issue;  andjuatificationsg 

that  the  whole  of  the  words  were  true. 

For  the  plaintifft  several  witnesses  proved  the  speaking 
of  the  words,  and  that  the  boys  were  boarded,  educaledfl 
and  clothed,  by  the  plaintiff,  at  £20  a*year  each,  near  Rich- 
mond in  Yorkshire:  and  the  usher  <tf  the  school  was  called 
to  prove  the  boys  well  fed  and  well  lodged,  and  had  no 
itch.  In  h  is  cross-examination  it  appeared  that  there  wen 
between  eighty  and  ninety  boys;  that  about  seventy  of  them 
had  had  a  cutaneous  disease;  and  that  they  all  slept  in  three 
rooms  close  to  the  roof,  with  no  ceiling;  and  that  there  was 
a  general  combing  of  the  heads  of  the  whole  school  every 
morning  over  a  pewter  dish,  and  that  the  vermin  combed 
out  were  tbrowli  into  the  yard;  no  boy  was  free  from  them. 
A  piece  of  bread  of  a  perfectly  black  hue  was  shewn  hisst 
he  did  not  think  the  bread  in  the  school  so  black  as  that. 

The  witness  having  stated  that  he  had  himself  been  at 
the  Appleby  grammar-school,  the  plaintiff's  counsel  wish- 
ed to  ask  him  what  was  the  quality  of  the  provisions 
used  by  the  plaintiff's  school,  compared  with  those 
sumed  by  the  Appleby  grammar-school. 


The  detfendant's  counsel  objected  to  this. 

Abbott,  C.  J. — ^That  cannot  be  asked;  what  is  done  at 
any  particular  school  is  not  evidence.  You  may  show  the 
general  treatment  of  boys  at  schools,  and  show  that  the 
plaintiff  treated  the  boys  here  as  well  as  they  could  be 
treated  for  £20  a-year  each,  for  boards  edncation»  and 
clothes. 


One  of  the  plaintiff  *s  scholars  was  then  called  to  prove 
the  plaintiff's  good  treatment  of  them. 

In  cross-examination,  the  defendant's  counsel  wished  to 
ask  him,  whether  the  plaintiff  did  not  set  the  boys  to  plant 
potatoes  in  school  hoursf 
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Absott,  C  J».^I  do  Bot  thiBk  you  ean  ask  Ibit ;  thd  is-        IMi^ 
lie  here  being  whether  the  plaiBtiff's  scholars  were  ill      Boldrom 
fed,  badly  lodged,  had  the  itch, and  had  Fermin:  nothing     Wiooowf 
luB  been  said  as  to  their  being  badly  educated.    Their 
dbsadon  is  not  in  question  here. 

Qwmeyj  for  the  defendant,  addressed  the  jury,  and 
eiUed  witnesses  to  prove  the  truth  of  the  words. 

Verdict  for  the  plaintiff,  damages  £120. 
Starktt  and  E.  Lawes^  for  the  plaintiff. 
Gwmejf  and  Pollock^  for  the  defendant. 


BEFORE  MR.  JUSTICE  BEST. 


(Who  sat  for  tlu  Lord  Chief  Justice.) 


Rex  v.  Whitehead.  JM.161A. 

1  nIS  was  an  indictment  against  the  defendant,  and  a  Evidence.— 

clergyman  named  Brown,  (who  had  gone  to  America),  f^,"  a^conspini! 

charging  them  with  conspiring  to  defraud  Sir  Alexander  ^3»  <>>«  \t\un 

Campbell,  by  falsely  representing  the  values  of  certain  fendaots  to  tho 

lirioefs,   tithes,  and   estates,    the   property    of  Brown,  o**"*' •sunder 

^*  11  certain  circum- 

and  falsely  alleging  him  to  be  the  owner  of  other  estates,  stances admiu'f 
to  which  he  had  no  claim;  and  by  this  representation  in-  in\^"  foyor" to 
ducing  Sir  A.  Campbell  to  lend  a  large  sum  of  money  se*  showthathewas 
cored  on  these  estates.  This  was  the  substance  of  the  other^uid  not 
cbarire  contained  in  a  very  long  indictment,  consisting  of  himself  a  parti- 

#0  ts         cipator  in  »ny 

t  great  number  of  counts.    Plea — Not  Guilty.  fraud. 


lis  case  had  been  formerly  tried  before  Abbott,  C.J. 
when  this  defendant  was  found  guilty ;  but  tbe  Court 
ibore  grmsted  a  sew  trial  on  affidavita^^ 


08  CASES  AT  NISI  PRIUS. 

^^y  The  solicitor  of  Sir  A.  Campbell  proved  that  the  de- 

Rkx         fendant  bad  represented  to  bim  tbe  Talae  of  tbe  property, 

mm 

Wbitbbcad.  ^°^  ^^^  1^  belonged  to  Brown. 

Tbe  Attorney  General^  in  cross-examination,  wisbed  to' 
ask  bim,  if  be  bad  not  giFen  a  guarantee  to  Sir  Alexander 
Campbell  f 

Scarlett  objected,  that,  as  this  was  not  on  votr  dire^  the 
defendant's  counsel  had  no  right  (p  ask  this  without  pro- 
ducing the  written  guarantee. 

The  learned  judge  OFer-ruIed  tbe  question. 

The  partner  of  tbe  last  witness  was  then  called;  and 
the  defendant's  counsel  wished  to  show  that  he  and  his 
partner  had  given  a  guarantee  to  Sir  A.  Campbell. 

Best,  J. Erep  if  it  were  so,  they  would  still  be  com- 
petent witnesses  on  this  prosecution. 

This  witness  then  proved  the  representations,  and  the 
falsity  of  them. 

A  number  of  papers,  purporting  to  be  copies  and  ab- 
stracts  of  documents  relative  to  the  title  of  the  property, 
were  put  in.  These  were  proved  to  be  almost  all  fictitious; 
but,  though  produced  by  the  defendant  to  Sir  A.  Camp* 
bell's  solicitor,  they  were  proved  to  be  nearly  all  in  ibe 
band-writing  of  Brown. 

Witnesses  were  then  called  to  prove  the  falsehood  of 
tbe  representations. 

The  evidence  of  a  witness,  examined  for  the  prosecu- 
tion on  the  former  trial,  but  who  had  since  died,  was  read 
from  the  Lord  Chief  Justice's  notes,  by  order  of  the  Court 
above. 

The  defence  was,  that  this  defendant,  instead  of  being  a 
participator  in  the  guilt  of  Brown,  was  really  acting  bona 
fide^  and  was  himself  deceived. 

To  substantiate  Ihisy  witnesses  were  called,  who  proved 
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that  Brown  was  a  clergyman,  and  was  most  respectably        j^j; 
coDDected,  and  that  be  made  to  the  defendant  similar  re-         Rrx 

presentations  of  bis  property  to  those  that  the  defendant  Whitehkad. 
made  to  Sir  A.  Campbell's  solicitor. 

The  Attorney  General  then  offered  to  pat  in  the  whole 
of  die  correspondence  between  Brown  and  the  defendant, 
at  and  about  the  time  of  the  negotiation. 

Scarlett  objected,  that  though  the  letters  being  between 
two  persons  jointly  indicted  for  a  conspiracy  might  be 
evidence  against  them,  still  they  could  not  be  evidence 
iorthem. 

The  Attorney  General.  The  question  is,  whether  the  de* 
fendant's  acts  and  representations  were  done  and  made 
bonajldef  by  him,  or  with  a  fraudulent  intent.  It  is  also 
material  for  him  to  show  by  these  letters,  that  Brown  made 
representations  to  the  defendant,  similar  to  those  the  de- 
fendant made  to  the  agents  of  Sir  A.  Campbell. 

Best,  J.«^I  think  them  admissible;  for  what  the  par* 
ties  say  at  the  time,  is  evidence  to  show  how  they  acted. 

The  letters  were  then  read. 

Best,  J.._Lefl  it  to  the  jury  to  say  on  this  evidence, 
whether  they  believed  that  the  defendant  joined  with 
Brown  to  defraud  Sir  A.  Campbell,  or  whether  the  de- 
fendant was  innocent  of  the  fraud,  and  himself  deceived 
hj  the  representations  of  Brown. 

The  Jury  acquitted  the  defendant. 

Searlettf  the  Common  Serjeant^  and  Curwood^  for  the 
piamliff. 

The  Attorney  General  and  Gumey^  for  the  defendant. 

(Attomiea— ill 'Hoi^Mitt  and  St^fftrt.} 
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im^mi*mtm 


In  this  vacatioDy  Lord  Chief  Justice  Dallas  baFing 
signed.  Sir  Robert  Gifford,  Knight,  bis  Majesty's  At- 
torney Greneral,  was  appointed  Lord  Chief  Justice  of  the 
Court  of  Commott  Pleas.  Sir  John  Singleton  Coiplst, 
Knight,  was  appointed  Attorney  General,  vice  SirRoBBRT 
Gifford;  and  Charles  Wetherell,  Esq.,  one  of  his  Ma* 
jesty's  counsel,  was  appointed  Solicitor  General,  vice  Sir 
John  Singleton  Coplet.  Lord  Chief  fiaron  Richards 
havingdied,  William  Alexander,  Esq.  one  of  the  Masters 
of  the  Court  of  Chancery,  was  appointed  Lord  Chief  Baron 
of  the  Court  of  Exchequer. 


COURT  OF  KING'S  BENCH. 

Sittings  in  Hilary  Term,  at  Westminster. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Jan.  ^6tL  MA1.TOK  t;«  IIssbit  and  Another. 

In  action  for  jL  HIS  was  an  actiou  on  the  case.    The  first  oovnt  of 

•teeriM'^n^ship^  ^^^  declaration  stated,  that  the  defendants  were  the  ownerv 

whereby  she  of  the  ship  ApoUo,  and  that  the  pidintiff  took  his  passage 

plaintiff  loit  hit  '^  ^^^^  ^V^P  ^^'^^  Madras  to  London,  and  paid  the  defend- 

pattage  in  her,  ^nts  for  it  £176;  and  that  it  became  the  defendant's  duty 

no  cTidence  i  ■     i      i  •      • 

can  be  given  of  to  Carry  him  safely,  (the  acts  of  God,  and  the  king^f  #|ie- 
ne'JngTOce.^^  ^^  '°*^''  ^^^  P^***'*  ®^  ^^^  *®^  excepted),  yet  that,  by  reaaon 

which  is  not  the 

foundation  of  the  action.  You  may  give  CTidence,  that  the  captain  bad  ofteo  espretsod  hit 
conyictioni  that  the  oAcot  to  whom  he  gave  charge  of  the  ship  wai  inconpetettt  for  that  •itaatiMi. 
YoQ  may  call  experienced  nautical  men,  and  ask  them«  whether,  in  their  jodgmcnti'  particu- 
lar facti»  which  have  been  proved,  amount  lo  groM  negligence. 


HILABY  TSRM,  «  GJBO.  iV. 

of  lli«  aegligeace  of  the  defi^ndiioti  and  their  tervaDliy  ibe 
ihip  was  wrecked  in  Table  Bay ;  and  that  the  plaintiff  way 
iigored  by  having  to  pay  for  a  passage  in  another  ship 
and  to  stay  for  some  time  at  the  Cape  of  Good  Hope.  This 
va$  varied  in  three  other  special  countsi  and  there  was 
liis  a  count  in  trover.    Plea-p«Not  guilty. 

To  Aqw  that  the  defendants  were  the  owners  of  the 
ihipyaclerk  from  the  Custom-house  produced  an  affidavit 
msde  by  them  under  the  register  acts. 

Ad  officer  of  the  navy,  who  was  a  paaitfenger  in  the  Apol- 
lo^  was  called  to  prove  the  negligence  of  the  captain  and 
oew*  He  was  proceeding  to  state  their  negligent  con- 
dsctal  an  earlier  piart  of  the  day,  on  which  the  accident 
happened,  but.^ 


7J 


ItH- 


V, 
NbIBITv 

&  Another. 


ABBOTT,  C.  J.  held,  no  evidence  could  be  given  of  a 
ipecific  negligence,  which  was  not  the  ground  of  the  pre- 
sent action. 

This  witness  was  then  asked  who  had  the  charge  of  the 
watch  at  the  time  the  ship  was  wrecked.  He  stated  that 
it  was  the  second  mate;  and  that  he  had  both  before  and 
after  the  wreck  heard  the  captain  say,  that  the  second  mate 
was  wholly  incompetent  to  have  the  charge  of  the  watch. 

Scarlett  objected  to  these  statements  of  the  captam  be- 
ing received  in  evidence. 


Abbott,  C.J...  I  must  receive  this  evidence.  The 
captain  leaves  the  ship  in  the  charge  of  a  person  he  him- 
self considers  incompetent:  this  is  certainly  evidence  of 
■egligence  on  his  part. 

Evidence  was  given,  that,  for  some  hours  before  the 
wreck,  the  ship  was  in  Table  Bay,  and  no  soundings  were 
■lade,  nor  look-out  kept.  This  was  confirmed  by  many 
witnesses.     Evidence  was  also  given  of  the  expense  and 
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^^^        loss  incurred  by  the  plaintiff  in  consequence  of  the  wredi 
MiLLTow      of  the  ship* 

Nesbit,  ^  witness  was  then  called,  who  stated  that  he  had  been 

&  Another.     ^  master  in  the  nayy  for  seyenteen  years. 

The  plaintiff's  counsel  wished  to  ask  him,  as  a  man  of 
experience  in  nautical  matters,  whether,  supposing  the 
facts  as  proved  to  have  occurred,  they  shewed  negligence 
in  the  captain. 

Scarlett  objected;  but.... 

Abbott,  C.  J. .-.Held,  that  the  plaintiff's  counsel  migbl 
state  to  the  witness  what  had  been  done,  and  might  ask 
him  if  an  officer  of  competent  skill  would  have  done  so. 

The  defence  was,  that  there  was  no  negligence;  and  to 
prove  this,  the  captain,  chief-mate,  and  some  of  the  crew 
(having  been  released)  were  called. 

Abbott,  C.  J..^— Left  the  case  to  the  jury,  on  the  quea- 
tion  of  negligence,  or  no  negligence. 

Verdict  for  the  plaintiff;  damages,  £120. 

The  Attorney  General^  Gumeyf  and  Jar  dine f  for  the 
plaintiff. 

Scarlettf  Adam^  and  Parke^  for  the  defendant. 
[Attomici— ilfsHMiSN  and  DwMt.'l 


HILARY  TERM,  4  GEO.  IV. 


COURT  OF  COMMON  PLEAS. 

Sittings  in  Hilary  Term,  in  London. 


BEFORE  LORD  CHIEF  JUSTICE  OIFFORD. 


Sbwbll  &  Bret,  Assignees  of  Sarah  and  James  Wright,     •Tm.  ftstk. 

V.  Stubbs  and  Hancock. 

1  HE  plaintiffs  were  assignees  of  the  bankrupts,  who  had  if  in  convem- 
beeii  hatters,  and  brought  the  present  action  to  recover  Utrplrty  tute» 
£123,  as  money  had  and  received,  to  the  use  of  the  bank-  ^^^  contenti  of 

mr  •  a  written  paper, 

niprs  estate.    Inere  were  the  common  money  counts,  yoa  may  give 
Pica—General  issue.  •"f.'*  *\"  ^«f^*- 

ration  in  evi* 

He  case   opened  was,  that,  before  the  bankruptcy,  dence,  without 
Messrs.  Philips  and  Dean  had  bought  a  quantity  of  hats  ^^^  '•"" 
of  the  bankrupts,  to  take  to  South  America;  and,  after  the      ff,«  witnew 
bankruptcy,  had  remitted  £123  to  the  defendants  for  them  jointly  with  o- 
to  pay  to  the  estate.    The  commission  was  put  in,  and  the  ^^^  ^^^  *  'V™ 

■^   '  '01  money  to  in- 

petitioning  creditor's  debt.    The  trading  and  act  of  bank-  demnify  thede* 

mptcy  were  proved  by  the  proceedings  under  the  com-  ,c^^^*,^  ^^ 

mission,  no  notice  to  dispute  them  having  been  given  name  hai  been 

mider  the  statute  of  49  Geo.  3,  c.  121.  note  by  content 

of  all  parties  to 
s    «  *^*  ^'*  compc- 

Pdl^  Serjt  asked  the  solicitor,  who  produced  the  pro-  tency  is  reitor- 

ceedings,  whether  one  of  the  plaintifis  had  not  told  him,  ^^  examSwdiSr 

that  he  held  a  note  of  Messrs.  Philips   and   Dean  for  thedefcDdant. 
£100,  part  of  this  £123? 

Fdughan^  Serjt.  objected,  that  the  witness  could  not  be 
asked  the  contents  of  the  note. 

GiVFORD,  C.  J... They  may   certainly  ask  any  thing 
that  either  of  the  plaintiffs  said. 


Srwell  Bt 
BRKTT»Anig- 
nees  of  Sarah 

and  James 
Wright. 

V, 

Stubbs  Bl 
Haxcock. 
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Tbe  witness  stated  that  one  of  the  plaintiffs  had  so  told 
him.  Mr.  Dean  was  then  called:  he  was  asked  on  voir 
dire^  by  Mr.  Serjt.  Pellf  whether  he  had  not  giren  a  note 
for  £1009  part  of  this  sum,  as  a  collateral  security,  in  case 
the  plaintiffs  failed  in  this  action.  The  witness  stated 
that  he  had  given  such  a  note,  but  that  his  name  had  been 
erased  from  tbe  note  by  consent  of  all  the  partieSf  but  that 
he  had  had  no  release  (a). 


G1FPORD9  C.  J..-.If  his  name  has  been  erased  from  the 
note  by  consent  of  all  parties,  he  is  a  competent  witness. 

The  witness  proved  the  payment  of  the  money  to  tbe 
defendants,  for  the  plaintiffs. 

The  defence  was,  that  the  defendants  had  paid  tbe  mom 
ney  over  to  the  bankrupts,  and  that  tbe  assignees  aAvw 
wards  consented  to  discharge  the  defendants  fron  their  li*- 
ability,  and  receive  tbe  money  from  the  bankrupts.  It  was 
admitted,  however,  that  he  had  never  paid  it  over.  This 
defence  failing  in  proof,  there  was  a 

Verdict  for  the  plaintiff*,  for  £123. 
VaughaUf  Serjt.  and  Stephen^  for  the  plaintiff; 
Pe//,  Serjt.  for  the  defendant. 


The  Right  Honorable  Sir  Robert  Givvord,  Knight, 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  was 
created  a  peer  by  the  style  and  title  of  Baron  Givpord  of 
St.  Leonard's,  in  the  county  of  Devon. 


(a)  On  voir  dire^  counsel  are     coatqiti  of writtesypew,  toibsw 
llowed  to  atk  a  witnett  aa  to  the      him  incompetent. 
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Sittings  at  Westminster. 


BEFORE  LORD  CHIEF  JUSTICE  GIFFORD. 


Everest  v.  Wood.  /n.  3i#t 

XROYER  for  bricks.   Plea.^  General  issue.    The  plain-  iVover  for 
tilTin  this  case  proved  bis  property  in  the  bricks^  having  dence'thBt^* 


taken  an  assignment  of  them  from  a  former  owner  of  them,  fetched  them  m- 

and  also  the  value  of  them.  tbey  were  or- 

To  prove  conversion!  a  witness  stated  that  some  men  i^l^^}^  ^®  ^ 

"  defeodtot^aod 

fetched  away  the  bricks  in  a  cart;  and  on  his  asking  them  evidence  that 

why  they  did  so,  they  said  they  were  ordered  by  their  J|j^k^*hemTn 

master,  Mr.  Wood.    The  witness  also  stated  that  the  name  h«<i  on  it  the 

**  James  Wood "  was  painted  on  the  cart.     Another  wit-  thedefendaot't, 

aess  proved  that  he  served  a  demand  of  the  bricks  on  the  >*  °°^  evidence 

J  to  f  o  to  the  ju- 

defendant.  ry,  that  the  de« 


Lord  G1FPORD9  C.  J. What  the  men  said  is  no  evi- 

deaoeagainstthedefendant;  and  the  name  ''James Wood' 
CD  the  cart  might  be  the  name  of  any  other  ''James  Wood.'' 
There  is  no  evidence  to  connect  the  defendant  with  the 
transaction :  I  must  nonsuit  the  plaintiff. 

Plaintiff  nonsuited. 

VHughaHf  Seijt.  and  Platif  for  the  plaintiff. 

Taddjf^  Serjt.  and  Comyn^  for  the  defendant. 

[Attoroie*— CoYiifnler  and  Shvppard.'] 


fendaiit  took 
them  awaj. 
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1824 

J^i^si.  Goodman  t;.  Love. 

The  defeodant  ASSUMPSIT  for  work  and  labour,  with  the  common  mo- 

tracted  *^to*re-  ^^7  coonts.    Plea General  iiisae. 

build  a  houte.  The  case  opened  for  the  plaintiff  was,  that  the  defend- 

piaintiff  to  do  ^^^9  having  contracted  to  rebuild  a  public  house  called 

^rk"Th7^-  *®  ^^"®  Posts,  employed  the  plaintiff  to  do  the  bricklay- 

nerofthehouse,    er's  WOrk. 

neither  of  them       '^^  prove  that  the  plaintiff  had  done  the  work,  his  coao« 
it  m  competent  sel  called  the  owner  of  the  Blue  Posts,  who  bad  not  paid 

witnets  to  prove  /•     ^i.  i 

that  the  plain,  ^ny  oue  for  the  work. 

tiff  did  the 
work^ 

Vaughmif  Seijt.  objected  that  this  witness  was  inconu 
petent,  because  he  was  to  prove  that  work  had  been  done 
at  his  house,  and  that  some  one  else  (the  defendant)  was 
liable  to  pay  for  it. 

Lord  GiFFORD,  C.  J. The  witness's  interest  is  equal, 

for  the  witness  is  liable  to  pay  some  one,  and  be  is  indif- 
ferent, whether  he  pays  the  plaintiff  or  the  defendant. 

Verdict  for  the  plaintiff,  for  £170. 
Pellf  Serjt.  and  SiarkSf  for  the  plaintiff. 
Vaughatif  Serjt.  for  the  defendant. 

[AttorDie»— G^r^  and  JbiMf.| 
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Sittings  in  London. 


BEFORE  LORD  CHIEF  JUSTICE  GIFFORD. 


Kawson  and  Ors.  Assignees  of  Wilkinson,  v.  Haigh^        jv(.  ^tnd. 

Executor  of  Haigh. 

Assumpsit  for  goods  sold  by  the  bankrupt  to  the  de-  Sembie,  that  a 

fendant'8  testator.  ^^^Zi^, 

No  notice  bad  been  given  of  the  defendant's  intention  shortly  afterab- 

of  disputing  either  the  trading,  petitioning  creditor's  debt,  ^m^homal'^it 

or  act  of  bankruptcy.  eridence  to 

-,,,..,  .      ,  ihow  hif  motive 

The  solicitor  to  the  commission  put  in  the  commission  in  going,  but 
and  proceedings  under  it.    The  commission  was  dated  1?°^°?'^.^**^ 
6th  Septr.   1822.    The  petitioning  creditor's  debt  was  sence. 
clearly  proved  by  his  deposition  under  the  commission. 
The  proof  of  the  act  of  bankruptcy  was  also  from  the  de- 
positions under  the  commission.    A  witness,  named  Lle- 
wellyn deposed,  that  the  bankrupt  made  an  appointment 
to  meet  the  witness  on  the  8rd.  of  July,  1822,  to  settle  an 
accoont  in  which  the  bankrupt  was  interested,  but  on  which 
the  bankrupt  owed  nothing,  and  that  a  letter  (annexed  to 
the  deposition)  was  received  from  the  bankrupt,  stating 
that  urgent  business  obliged  him  to  go  to  France.     This 
letter  had  an  inland  post  mark,  but  no  foreign  one;  the 
postage  charged  on  it  was  one  shilling. 

Another  letter  from  the  bankrupt  was  read,  it  was  dated 
Augrust,  1822,  it  stated  that  for  fear  of  being  arrested,  he 
should  be  obliged  to  remain  in  Paris. 

Vaughan^  Serjt.  objected  that  this  letter  was  not  evi- 
dence; and  if  it  was,  the  whole  amounted  to  nothing;  for 
though  the  motive  of  a  bankrupt's  absence  might  be  prov- 
ed by  his  letters,  the  fact  of  his  absence  oould  not  b^  to 
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.^^^y^       prored ;  but  here  almost  every  thing  is  to  be  proved  by  the 
Rawsov      bankrupt's  letters,  though  not  a  word  of  it  could  be  proved 

A»giiJ<^of  by  his  evidence. 
WUkinaoDy 

mm 

Hai'oh,  ^^'A  Serjt.  contra^  the  objection  is^  that  the  bankrupt 

^  H^"*h^  ^  cannot  be  permitted  to  say,  **  I  was  absent  at  such  a  par- 
ticular timej"  though  he  might  declare  his  motive  for  his 
absence ;  but  here  Llewellyn  proves  his  absence  in  July, 
and  his  letter  in  August  shows  that  be  was  absent  to 
avoid  his  creditors;  and  cited  MayUn  v.  Eyloe^  2  Stn 
809,  and  Baieman  v.  Bay  lis,  6  T.  R.  612. 

Lord  GiFPORD..-.Supposing  that,  instead  of  the  depo- 
sition, a  witness  had  proved  that  the  bankrupt  had  said 
that  he  was  absent  at  Paris  to  avoid  his  creditors,  would 
that  be  sufficient? 

Pe//,  Serjt.  answered  in  the  negative. 

Lord  GiPFOBD..^The  allowing  the  letter  as  proof, 
would  at  once  let  in  the  bankrupt  to  prove  his  own  act  of 
bankruptcy. 

J^  Pollock  contended,  that,  there  was  at  least  evidence 
to  go  to  the  jury  of  an  act  of  bankruptcy,  for  they  had 
evidence  that  the  bankrupt  did  not  keep  his  appointment^ 
and  a  letter  in  excuse  sent  from  a  distant  place,  as  appf*ars 
by  the  charge  of  a  shilling  for  postage.  In  order  to  prove 
a  roan  out  of  London,  it  is  not  necessary  to  call  a  person 
who  saw  him  iu  some  other  place:  if  a  letter  in  the  hand- 
writing of  the  person  is  received,  bearing  the  post  mark 
of  any  other  place,  a  jury  may  fairly  presume  that  the 
writer  is  at  that  place. 

VaughaUf  Serjt.  contended,  that  there  was  not  a  scin- 
tilla of  evidence  of  the  act  of  bankruptcy,  except  the  let 
ters.     If  the  plaintiffs  fix  the  date  of  the  act  of  bankrupt* 
cy  at  the  time  of  the  breach  of  appointment,  iit  Julff. 
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then  that  absence  is  explained  by  the  first  letter,  which 
states  that  the  reason  of  it  was  argent  business;  if  they 
fix  the  date  of  it  in  Augnst,  then  there  is  only  the  last  let* 
ter  to  prove  both  the  fact  of  absence,  and  the  motiye  for  it* 

Lord  GiFFORD. The  letter  in  August  is  too  distant 

from  the  breach  of  appointment  in  July  to  be  considered 
as  explaining  the  motive  of  that  absence.  There  was  a 
case  at  Exeter,  in  which  a  bankrupt's  declaration,  made  a 
day  or  two  after  his  absenting  himself  from  home,  was  ad* 
mitted  as  eFidence  of  the  motive  of  the  absence;  but  there 
was  considerable  difliculty  in  getting  the  declaration  adi* 
mitted  in  evidence,  though  so  very  near  in  point  of  time. 

The  plaintiff's  counsel,  to  carry  the  case  further,  called 
a  witness,  who  stated,  that  in  July,  1822,  he  called  three 
times  at  the  bankrupt's  counting  house;  he  could  never 
see  him,  but  always  saw  the  bankrupt's  brother. 

Vaughaiij  Seijt.  objected,  that  there  was  no  proof  that 
his  brother  was  his  agent. 

Pell,  Serjt.  the  witness  goes  three  times  to  make  inquiries 
at  the  place  where  the  business  was  carried  on.  The  an- 
swer of  the  person  at  the  place  is  evidence  as  to  whe- 
ther the  person  inquired  for,  is  at  home  or  not;  vateat 
pumtunL 

Lord  GiFFORD.^  Thought  it  admissible,  and  gave 
Paughan^  Serjt.  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  the  proof  of  the  act  of  bankruptcy 


7» 

Rawsov 

&Ors. 
Assignees  of 
Wilkinson, 

V. 

Haioh* 

Executor  of 

Haioh. 


The  plaintiflT's  counsel  saying  that  their  attention  had 
■ever  been  called  to  the  proof  of  the  act  of  bankruptcy, 
on  the  proceedings  under  the  commission 


Lord  GiFFOR]>. Observed,  that  it  was  often  supposed 
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that  when  do  Dotice  was  given  of  disputing  the  act  of  bank- 
RAwtow       ruptcy,  it  was  intended  to  be  admitted;  but  the  truth  was, 

Awfg^eel  of    ^^^^  *^  ^"'7  difference  made  by  the  act,  was,  that  the  de- 
Wilkinson     positions  were  made  evidence,  where  there  was  no  notice 
Haioh,       ^^  dispute;  but  upon  the  depositions,  as  good  an  act  of 
^^V^r  o^    bankruptcy  must  be  shown  as  if  there  was  notice,  and 
witnesses  called  to  prove  the  act  of  bankruptcy. 

To  prove  the  debt  for  which  the  acfion  was  brought,  a 
witness  proved  that  the  defendant  admitted  it. 

The  defence  was,  that  the  supposed  admission  was 
made,  while  a  negotiation  for  a  compromise  was  pending; 
but  this  was  not  made  out  in  proof. 

Verdict  for  the  plaintiffs. 
Pell^  Serjt.  and  F.  Pollock^  for  the  plaintiff. 

yatiglian^  Serjt.  and  Evans^  for  the  defendant. 

[Attomies— J«iNe»  and  Clark.} 


Feb.  ftud.  Hill  v.  Sanders. 

In  action  of  CO-   X  HIS  was  an  action  of  covenant  for  rent.    Pleas...  Af- 

ting*out  the**  *  ^^^  ^7^^  of  the  deed;  1st,  Non  est  factum;  2nd,  A  plea, 

deedjftbeword  which  had  been  demurred  to;  3rd,  That  the  plaintiff  was 

instead  of  entitled  only  in  right  of  his  wife,  who  had  died  without 

"**"*'!! S"*^i«*  issue,  whereby  John  Acton,  her  heir  at  law,  had  become 

name  "Burl"  »  j  »  » 

written  iiutead  seized ;  4th,  That  no  rent  was  due  to  the  plaintiff. 
theiearenotra.      ^^^  execution  of  the  deed  having  been  proved,  it  was 
tai  variances,     read;  it  was  a  lease  for  21  years,  of  lands  at  Henbury, 

Nor  is  the  stat-  .... 

ing  a  lease  to  be  from  the  plaintiff  and  his  wife  to  the  defendant. 

for  fi  year^  &       j^^^  defendant's  counsel  checked  it  with  the  record, 

proving  It  to  be 

si  jears  deter-  where  it  was  set  out  as  the  oyer;  and.. 

minable  at  the 

option  of  either  partj  at  the  end  of  7  or  14  years.  If  the  defendant  alleges  a  seisin  in  fee  bj 
i^  and  the  plaintiif  in  the  replication  traverse  that  plea,  he  is  at  liberty  to  shew  that  A.  bad  only 
an  estate  for  lift^  and  need  not  reply  that  specially. 
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E.LaweSf  objected,  that  ^  an ''  was  written  for  ^^one;''  I^8S4p. 
and  the  name  ^*Bnrl*'.wa8  written  for  ^'Bart,''  fhe  t  not  Hif,L 
beinff  crossed,  which  he  contended  were  fatal  variances.       c    ^* 

^  '  9ANDBA8. 

These  objections  where  overruled  by  the  Lord  Chief 
Justice. 

• » 

LaweSfSerjU  then  submitted,  that  the  plaintiff  must 
be  nonsuited  on  the  ground  of  variance,  because  the  de- 
misiDg  parties  were  stated  on  the  record  to  be  the  plain- 
tiff and  bis  wife:  now  this  was  not  supported,  because 
a  feme-covert  cannot  be  a  demising  party;  therefore,  in 
coDstmction  of  law, 'this  is  only  the  demise  of  the  husband 
•lone,  and  cited  the  case  o(  Arnold  v.  Revolt j  (I  Brod.  & 
B.443).  In  that  case  a  nonsuit  had  been  directed,  because 
the  lease  was  from  the  husband  and  wife,  and  was  stated 
en  the  record  to  be  the  lease  of  the  husband  only.  But 
the  court  set  aside  the  nonsuit  on  the  ground,  that  in  law 
it  was  the  lease  of  the  husband  only,  and  therefore  the 
l^;al  effect  had  been  properly  stated., 

The  learned  Serjeant's  next  objection  was,  that  the 
deed  in  evidence  was  a  lease  for  21  years,  determinable 
at  the  end  of  7  or  14  years,  at  the  option  of  either  party. 
The  lease  declared  on  was  only  stated  to  be  a  lease  for 
21  years. 

Lord  GiFF0RD,C.J. I  think  that  will  do;  and  if  there 

be  any  thing  in  the  other  objection,  it  is  on  the  record, 
and  you  may  move  in  arrest  of  judgment. 

Lawes^  Seijt.  addressed  the  jury  for  the  defendant,  and 
stated,  that  the  plaintiff's  wife  took  under  the  will  of 
Mrs.  Brook;  and  that  the  property  descended  to  Mrs. 
Hill's  beir  at  law,  on  her  death. 

A  witness  produced  the  original  will  of  Mrs.  Brook, 
from  the  registry  of  the  diocese  of  Worcester;  it  was  dat- 

o 


«. 
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^^  ed  Nor.  7, 178&:  the  propcrtj  whk  JciimJ  by  il  to  Mn. 
Hnx        Hflly  by  the  MHBe  of  Naa^  Acto*. 

A  witBOM  piodoced  enaused  eopits  of  tbo  poriA  le- 
gistenoTTiTerfoiiytoproTe  the  borials,  of  Mn.  Brook  in 
1787,  and  of  Mn.  Hill,  in  1817. 

In  reply,  the  plnintiflTs  counsel  cnlled  m  witncM,  who 
prored  and  put  in  a  deed,  dated  24ifa  Jone,  1794. 

Tbii  was  the  marriage  settlement  of  Mr.  and  Mra.  Hill; 
in  this  an  eatate  for  life  in  the  prenuMS  in  qucation  waa 
laniiied  to  the  plaintiff,  after  the  death  of  hie  wife. 

Zdtwegf  Serjt.  objected,  that  afker  they  had  proved  a 
•firin  in  fee  by  descent,  the  plaintiff's  ooansel  conld  not 
prodoee  eiridenoe  of  a  parti^nlar  interest,  withont  ref^y- 
ing  it  on  the  record. 


Lord  GiFFono,  C.  J. -JThey  may  dmr  that  Mra.  Hill  was 
not  seiasd  in  fee,  for  they  traTerae  your  plea.  In  my  opin- 
ion the  plaintiff  has  made  out  his  case. 

Verdict  for  the  plaintiC 

Faughanf  Serjt.  and  Buuel^  for  the  pfauntiff. 

lAHwes,  Serjt.  and  E.  Lawes^  for  the  defendanU 

[Attonuet^iftil  tod  BimfiM^ 
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OXFORD  SUMMEtt  CIRCUIT- 


1823. 


BttORB  MR*  Justice  park,  &  mr.  baron  hullock. 


ABINGDON  ASSIZES. 


BEFORE  MR.  BARON  HULLOCK. 


Rex  v.  Benjamin  Millinoton. 


1825. 


July  7th. 


IHIS  prisoner  was  conyicted  of  stealing  a  horse.    Mig^  Expeuet  of 

bg^  in  applying  for  the  expenses,  asked  to  be  allowed  for  ^^dentily  stol- 

witnesses  going  from  Comptoni  in  Somersetshire,  to  East-  en  property  dir 
hampstead,  in  Berkshire,  to  identify  the  horse,  soon  after 
the  prisoner  was  apprehended,  in  addition  to  the  usual 
charges. 

Hullock,  B..mi«.I  have  no  power  to  allow  those  charges, 
lean  only  allow  the  expenses  of  the  prosecution  (a). 


(c)  The  BtatDte  of  58  Grea  S,  c 
70.  empowers,  in  prosecutioiu  for 
Mooj,  the  Court  to  allow,  at  the 
m^uert  of  the  prosecutor,  or  of  any 
perMxi  subpcetiaed  or  bound  over 
to  five  erideocey  or  of  any  person 
wko  has  been  instrumental  in  the 

o2 


apprehension  of  the  prisoner,  *'  the 
*'  costs  of  preferring  the  indict- 
"  ment  or  indictments,  and  a  rea- 
"  sonable  sum,  or  sums,  to  rein*- 
burse  the  prosecutor,  and  wit* 
nesses  or  persons  coneemed  in 
apprehending,  for  their  expenses 


«« 


«« 


«< 
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1825. 


Jufy  7th. 


Rex  v.  Thomas  Simmonds. 


Tho'  the  coun- 
sel for  the  pro- 
tecotion  is  not' 
hcmnd  to  call  e- 
very  witness 
whose  name  is 
on  the  beck  of 
the  indictment^ 
the  judge  will 
sometimes  call 
those  omitted  to 
be  called  bj  the 
prosecution. 


1  HIS  prisoner  was  indicted  for  stealing  a  mare.  When 
tb^  counsel  for  the  prosecution  had  closed  his  case ..    " 

HuLLOCK,  B. Observed,  that  there  was  the  name  of 

another  witness,  (who  had  not  been  called),  on  the  back 
of  the  indictment. 

The  counsel  for  the  prosecution  declined  calling  him. 

HuLLOCK,  B. Though  the  counsel  for  the  prosecution 

is  not  bound  to  call  every  witness,  whose  name  is  on  the 
back  of  the  indictment,  it  is  usual  for  him  to  do  so:  and 
if  he  does  not,  I,  as  the  judg^,  will  call  the  witness,  that 
the  prisoner's  counsel  may  have  an  opportunity  of  cross- 
examining  him  (a). 


« 


M 


M 


H 


**  in  preferring  the  iodictmeDt, 
"  and  otherwise  carrying  on  the 
proeccutioii ;  and  also  to  com- 
pensate the  prosecutor,  witness- 
es, and  persons  concerned  in  the 
apprehending,  for  their  trouble 
**  and  loss  of  time  in  such  appre- 
"  hension  and  prosecution  as  afore* 
"  said."  By  §  5,  the  expenses  to 
persons  apprehending  are  to  be 
paid  by  the  sheriff.  And  by  §  6, 
expenses  to  prosecutors  and  wit- 
nesses are  to  be  paid  by  the  trea- 
surer of  the  county. 

(a)  In  the  case  of  Rex  v.  Ro- 
bert Whithread,  C.  B.,  June,  1823, 
ibr  larceny,  ( M  S. ),  Alley,  for 
the  prosecution,  omitted  to  call 
an  apprentice  of  the  prosecutor, 
who    had    been    implicated    in 


the  theft,  and  was  examined  al 
the  police  office,  and  before  the 
grand  jury,  and  whose  name  wu 
on  the  back  of  the  indictment 
AndreuUf  for  the  prisoner,  .eon* 
tended,  that  the  witness  ought  to 
be  called,  as  he  was  on  the  back 
of  the  indictment.  AUey  refhaed 
to  call  him,  saying,  that  the  prison- 
er's counsel  might  himself  call  him 
if  he  chose.  Holrotd,  J.  and 
BuRKouoH,  J.  held,  that  the  pro- 
secutor's counsel  are  not  howHd  to 
call  all  the  witnesses,  whose  names 
are  on  the  back  of  the  indictment, 
merely  to  let  the  other  side  crov- 
examine  them.  The  witness  was 
not  called  at  all.  However,  at  iht 
Worcester  Sum.  Ass.  18S3,  Paek, 
J.,  in  the  case  of  Rex  v.  John  Tsy* 
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The  witness  was  then  called  ;by  the  counsel  for  the         l^^ 
prosecution. 


Verd  ict Guilty. 


Rkx 

V, 
SiMMONDI. 


Shepherd^  for  the  prosecution. 
Carrington^  for  the  prisoner. 


[Attornies and  Frankum.^ 


Rex  v.  Sarah  Pitcher. 


July  8<A. 


liIIS  prisoner  was  indicted  for  stealing  the  prosecutor's  Oa  indictment 

watch  from  his  person.  «^*  f««»»«P«- 

■  loner  for  tteal- 

Tbe  prosecutor  stated,  that  the  prisoner  stole  his  watch  ing  from  the 

from  him,  at  a  house  near  Ascot  Heath  race-course.         '  houM°youcanr 

In  the  cross-examination  of  the  prosecutor,  he  admitted  ^^^ ^^  ^^^  P'^ 

,       ,  11     J      .  1       I  A  »T       ■  8CCUtor,incrou 

that  he  walked  with  the  prisoner  on  Ascot  Heath  race-  examination,— 

course,  and  that  he  had  never  seen  her  before;  that  they  "Whether  at 

'  ...  that  house  anj 

went  together  to  a  house,  not  a  public-house,  into  which  thing  improper 

he  bad  never  been  before,  and  of  which  he  knew  not  the  hlmandthrpri- 

occapier.     At  this  house  he  asserted  that  he  lost  his  watch.  ^^^^  ^" 

The  prisoner's  counsel  wished  to  ask  him,  if  **  at  that 


iir»  for  larceny y  called  all  the  wit^ 
oo  tiie  back  of  the  indict- 
whom  the  protecutor  had 
Mt  called^  merely  to  allow  the 
prwNier**  oounael  to  craas-exa- 
aine  them.  It  teeroa  more  cod* 
dodve  to  the  discorery  of  truth, 
to  call  every  one  who  has  ever 
becD  a  witnem  in  the  caie,  than 
to  allow  the  proaecutor  to  lelect 


his  witnesses,  and  keep  back  any 
one  whom  he  considers  unfavora* 
ble  to  his  prosecution.  As  to  the 
prisoner's  counsel  callinf(  them,  in 
general  he  would  be  very  unwise 
to  risk,  as  Ki$  witness,  any  man 
who  has  ever  t>een  thought  of  as 
a  witness  in  support  of  the  prosecu- 
tion. 


w 


CASES  AT  NISI  PRIUS. 

bpnse  any  tbipg  iiqpTop^r  pm^d  betweeo  him  and  the  pri- 
soner?'* 


HuLLOCK,  B.,  held,  that  the  question  ought  not  to  be 
put  (a). 

Verdict— Not  Guilty. 


Rigby^  for  the  prosecution. 
Carrington,  for  the  prisoner. 


[Attomies and  Franhim.'] 


(a)  The  law  as  to  what  ques- 
tions may  be  asked  id  ofoss-exa- 
mination,  the  aoswers  to  which 
have  a  direct  tendency  to  degrade 
the  witness^  is  vtry  obMurely  laid 
down  in  the  bool^s:  and  if  they 
are  permitted  to  be  asked,  thc^e 
is  equal  obsairity,  whether  the 
witness  shall  be  eKcnscd  from  an- 
swering. As  to  wMKer  ^  wHm^H 
U  eampelMU  to  mifioer  degrading 
questions,  in  the  case  of  Cooluj  and 
the  case  of  Sir  John  FMnd^  (br 
high  treason,  Tebbt^CJ.  laid 
down,  that  a  witness  is  not  bound 
to  answer  questions  **  that  will 
subject  him  to  penalties  or  inikmy.** 
In  Layer^s  case  the  Judges  appear 
to  be  of  the  same  opinion.  All 
these  cases  are  ivported  at  large 
in  the  state  triala.  As  to  wkai 
q^0StiQn9  wiU  he  mllowed  to  he  put: 
In  the  case  of  Maxhride  ▼.  Mme^ 
hridet  ^  £>p*  Repi»  which  was  an 
action  of  assumpsit,  a  female,  who 
had  proved  the  plaintiff  *s  demand, 
was  croflMauunined  as  to  whether 
she  was  not  in  keeping  of  the  plain- 
tiff^  and  Lord  Alvanlby  over- 


ruled the  question,  on  the  grpund 
that  a  witnesscaiinQt  beaA94  Qpet- 
tions  to  degrade  his  character:  and 
in  Rex  t.  LewiSf  4  Esp,  Rep.  whidl 
was  an  indictment  §ai  aq  asBwlt, 
liord  Ei.{.]9iVB0Rpuo«  womM 
not  permit  the  prosecutor  to  be 
asked  whether  he  had  been  in  the 
house  of  correction .  However,  oo 
the  other  hand,  there  are  the  tmm 
of  the  King  v.  E.  EdmrS^  4Ter,^ 
Rep.  440,  and  that  of  Dr.  TTtftpoii,, 
tried  at  bar  for  high  treaioiu 
The  first  was  an  examiBttlioQ  ef 
persons  who  were  tendered  as 
bail  for  the  pruioner,  wbP-  was 
charged  with  a  larceny.  The 
Court  allowed  one  of  them  to  be 
asked,  if  he  had  ever  stood  in  the 
pillory  fbr  perjury ;  andfatbeUiS- 
ter  case  Mr,  Wethwelit  fbr  the  pil- 
soner,  asked  a  witness,  named 
Castles,  all  sorts  of  degradinf 
questions.  In  practice,  the  aridiig 
of  questions  to  degrade  the  witness 
is  regulated  by  the  disoretioii  ef 
the  learned  judge,  in  each  parti* 
cular  case :  for  in  the  case  of  Jbr 
V.  John  Bmmttrd  k  al.  (m/¥ajf 
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lass. 


Rix  V.  John  Barnard,  John  Farmer,  and  John  Beo«       July  stk, 

FORD. — For  a  Burglary. 

In  this  case,  before  the  bill  was  presented  to  the  Grand  Moving  to  «d< 
Jary,  Shepherd  stated  to  the  Court,  that  he  had  read  OTer  dence"^ 
(he  depositions  taken  before  the  Magistrate,  and  that  in 
his  opinion  there  was  not  sufficient  evidence  against  the 
prisoners,  without  admitting  an  accomplice  named  Her- 
berty  as  king^s  evidence, 

HuLLocK,  B. Let  it  be  so  (a). 


as  scconqplice  was  ssked*  (MQ- 
cbecked  by  the  learned  Baron], 
whether  be  hsd  ever  been  cbarg- 
fd  with  felcMiy?  how  many  tiooes? 
whether  he  had  been  charged 
with  uttering  counterfeit  coin? 
with  rtealing  clothes?  with  steal- 
iDg  fowls?  sod  whether  he  had 
not  been  io  gaol  at  Gloucester? 
andflogged  at  Wantage?  to  each 
oC  wlucfa  questions  the  witness  ve- 
ry rductsntly  gave  a  distinct  an- 
swer, admitting  nearly  the  whole 
sftbeni.  This  man,  it  may  be 
•tidy  was  an  accomplice,  and 
therelbre  more  open  to  attack. 
Bit  io  Rex  V.  James,  Giiroy  and 
Dtrnrns  Emgliih,  Stafford  Lent 
Am,  1S23,  before  Bonu^quet^  Serj. 
the  counsel  for  the  prisoners,  who 
were  indicted  lor  highway  robbe- 
17,  was  allowed  to  ask  a  witness, 
who  stated  that  he  had  been  a  con- 
*table,  whether  he  had  not  been 
tuned  out  of  office  for  misconduct 
towards  a  prisoner?  which  he, 
▼erj  much  against  his  inclination, 
sdsutted.     A  question  which,  if 


answered  eiikir  way,  will  benefit 
your  client,  is  always  a  question 
worth  putting.  The  question  in 
the  principal  case  appears  to  be  of 
this  kind.  It  was,  "  whether  at 
"  the  house  any  thing  improper 
**  passed  between  him  and  the 
"  prisoner?**  If  he  said  **  yes,"  it 
degraded  him  with  the  jury:  if  he 
said  **  no,**  nobody  who  heard  the 
case  would  believe  it;  audit  would 
shake  his  general  credibility. 
If  over-ruled,  it  induced  the  jury 
to  believe  that  such  was  the  fact, 
and  that  the  prosecutor,  if  allow- 
ed, would  have  admitted  it. 

(«)  The  way  to  get  an  accom- 
plice admitted  king's  evidence,  is, 
before  you  present  your  bill  to  the 
Grand  Jury,  to  get  your  counsel 
to  read  over  the  depositions;  he 
then  in  court  states  to  the  Judge 
that,  having  read  them  over,  he 
conceives  he  cannot  safely  go  on, 
unless  A.  B.,  one  of  the  prisoners^ 
is  admitted  king*s  evidence.  If 
this  is  granted,  which  is  almost  a 
matter  of  course,  the  attorney  gets 
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The  bill  haviog  been  found,  the  accomplice  was  call- 
ed for  the  prosecution,  and  a  good  deal  shaken  in  his 
croM-examination;  but  was  confirmed  on  sereral  mate* 
rial  points,  by  other  witnesses. 


Corroboration  HuLTiOCK,  B.  in  summing  up,  said,  that  he  would  neTer 
of  •ccompUce's  adrise  a  jury  to  find  prisoners  guilty,  on  the  evidenee  of 
Dot  bton  every  an  accomplice  without  corroboration ;  but  it  was  not  ne- 
■Mterial  point,    ^essary  that  he  should  be  corroborated  on  every  material 

point,  as,  then,  his  CFidence  would  be  superfluous;  but  he 
must  be  confirmed  in  such,  and  so  many  material  points,  as 
to  convince  the  jury  that  his  statement  was  the  truth  (ft). 


an  order  from  the  clerk  of  aasizey 
directing  the  gaoler  to  take  the 
king*s  evidence  before  the  Grand 
Jury:  you  then  present  your  bill 
to  the  Grand  Jury  in  the  usual 
manner. 

(ft)  I  apprehend  that  a  king*s 
evidence^  being  a  eomptttni  wit- 
ness, a  jury,  if  they  believe  him, 
may  legally  convict  on  his  evidence 
unconfirmed;  though  the  Judge 
always  advises  them,  under  such 
circumstances,  to  acquit    In  mo- 
dern practice  no  conviction  takes 
place,  without  some  confirmation 
of  the  king*8  evidence.    In  Rex 
V.  Rudd^  Cdwp.  Rep.  dd6,  Lord 
Manspibld  says,  that  *' though 
**  these  witnesses  are  clearly  com- 
petent, their  single  testimony 
is  seldom  alone  sufficient  far  9, 
jury  to  convict  upon."    In  Jar- 
dayn  v,  Lashbrook,  7  Ter.  Rep. 
609,  Gross,  J.  cites  the  case  of 
Rex   V.  Atwood  and  al.  before 
BuLLER,  J.,  Somerset  Sum.  Ass. 
1787;  where  the  prisoners  were 
convicted  of  a  robbery,  on  the  evi- 
dence onfy  of  an  accomplice  uncou- 


«< 


«< 


«< 


firmed  by  any  otlier  witness,  as  to 
their  identity.    In  1  Hale,  P.  C. 
90S,  in  the  case  of  Rex  v.  Tonffe, 
for  high-treason,  the  Judges  hdd 
that  an  accomplice  was  a  compe- 
tent witness  to  be  one  of  the  twa 
witnesses  to  prove  high-treaaoD, 
and  that  the  jury  may,  as  in  other 
cases,  consider  of  the  credit  of 
witnesses.    By  1  Hale,  P.  C.  304 
and  d05,  it  appears  that  Mary 
Price  was  convicted  of  clipphig 
the  coin,  on  the  evidence  of  ■€• 
complices  only;  as  was  shortly 
afterwards  a  person  named  Hyde^ 
for  a  highway  robbery.    A  lead- 
ing modem  case  on  this  solijeet 
is  Rex  V.  SwaUow  and  otherB,  be- 
fore a  special  commission  at  York* 
in  18ia;  there  THOMsoir,B.  laid 
down,  that  if  an  accomplice  giv- 
ing evidence  against  several  pri- 
soners, is  confirmed  as  to  some  of 
the  prisoners,  the  jury,  if  they  be- 
lieve he  speaks  the  truth,  may 
convict  those  against  whom  his 
evidence  stands  unconfirmed,  as 
well  as  the  others. 
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Verdict ^Guilty;  against  Barnard  and  Farmer.     Bed-       i^^i, 

ford  not  Gaiity.  jtsx 

V, 
BARHAaD 

Shepherd^  for  the  prosecution.  atOn. 


S  for  the  prisoner  Barnard. 
Canbigton,  for  the  prisoner  Farmer. 
Bigby,  for  the  prisoner  Bedford. 

[Attorney  for  prisoner  Barnard,  IJoyd;  for  the  other  two  Fnmkiim.'] 


OXFORD  ASSIZES. 


BEFORE   MR.    BARON    UVLLOCK, 


Davenport  t;.  Rackstrow,  Gent.,  one  &c  j^  lo^j^^ 

JLHIS  was  assumpsit  for  a  tailor's  bill;  and  the  defend-  ^^  ouemibU 
ant  had  pleaded  the  ireneral  issue,  and  iriven  notice  of  partner  proved 

*^  ®  ,  nottob«fea% 

•^  O"*  •  partner,  need 

The  plaintiff's  son,  who  was  called  for  the  plaintiff,  "°^  J**'** ""  ^ 

■  r  '    tiouf  on  con- 

was  exaoiined  on  voir  dtre^  he  stated  that  he  was  not  a  tracts  with  tbe 

psrtner  with  his  father,  though  his  name  was  used  as  such ;  '"PP^^*^ 

hk  name  was  put  to  the  bills,  and  the  books  were  kept 

in  the  names  of  **  Davenport  and  Son;"  but  he  bad  no 

diare  whatever  of  the  profits. 

HuioocK^  B. — If  he  is  not  a  partner,  he  is  a  compe- 
tent witness;  his  father  merely  calling  him  his  partner, 
will  not  afiect  his  competency  (a). 


(a)  The  view  of  Mr.  Cross  in      was  to  show  the  witness  incompe- 
vking  IboM  questions  on  voir  dirtj      tent,  and  to  nonsuit  the  plaintiff; 
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IttS*  He  was  then  examined  in  chief,  and  produced  a  copy 

Datkitport    of  the  bill  delivered  to  the  defendant,  notice  having  been 


Rackstrow. 


given  to  the  defendant  to  produce  the  original:  he  stat- 
ed that  the  defendant  had  acknowledged  the  delivery, 
and  the  prices  were  proved  to  be  reasonable  and  fair. 

The  defendant's  set  off  was  an  attorney's  bill,  due  from 
the  plaintiff  to  the  defendant,  which  had  been  tax«d  by 
the  Prothonotary*  A  witness  proved,  that  a  paper  he 
produced  was  a  copy  of  the  allocatur,  the  orig^inal  of 
which  was  signed  by  the  prothonotary,  and  had  been 
given  to  the  plaintiff,  on  whom  it  was  admitted  notice  to 
produce  it  had  been  served* 

Verdict  for  the  plaintiff,  for  the  balance. 

Cnrwaod  and  Carrmgton^  for  the  plaintiff. 
CrosSj  for  the  defendant* 

[Attorn iea-*-F«<ftJi9ni  U  hofijff  and  jRcoiMroio.] 


the  sctioo  being  brought  by  the  ii- 
ther  alone,  and  not  by  both  jointly. 
IT  it  had  appeared,  that  the  father 
and  son  were  ostensihfy  partners, 
it  would  have  been  incumbent  on 
the  plaintiff *f  ooonseU  to  have 
shown  distinctly  thM  the  son  had 
no  share  in  the  profits  of  the  trade; 
for  in  the  case  of  Teed  v.  Elwor- 
thy,  14  Ea.  Rep.  eiO,  the  plain- 
tiff, a  banker  at  Plymouth,  sued 
the  defendant  for  a  balance  of 
his  banking  account,  he  having 
overdrawn  it  It  appeared  in  evi- 
dence, that  the  bank  traded  as 
"  John  Teed,  Tkonuu  Teed,  and 
**  Co.**  but  the  bank  clerk  stated, 
ill   the   course  of  his  evidence. 


that  Thomas  Teed,  the  son  of  the 
plaintiff,  was  aged  l6»  and  clerk 
to  an  attorney,  and  had  no  com- 
cem  in  the  bank-  The  Court  of 
King*s  Bench  ruled,  that  the  ac- 
coont  being  in  the  names  ef  Jolm 
Teeda  Thomas  Teed,  and  €a  W 
entitle  this  plaintiff  (John  Teed,) 
to  recover,  he  must  dutineify 
prove  that  he  alone  was  proprietor 
of  the  funds  of  the  bank.  How- 
ever, the  cases  of  X^syd  v.  Arek' 
bole,  and  Mawman  v.  GiUet,  2 
Taunt.  Rep.  d'i4,  decide  that  if  a 
defendant  contract  with  one  per* 
son  alone,  and  that  |>erBon  permits 
another  to  itake  the  benefit  of  a 
share  of  his  contract  ^mknown  to 
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18» 


Doe,  on  the  demise  of  Andersom  and  Elizabetfi  bis  wife      J^  i  i^ 

V.  Turner. 

In  this  case  the  lessors  of  the  plaintiflfhad  proYod  their  AfinewitliiMro- 

,  cUmfttloiis  bjr  a 

case,  when —  dlMeirot  ban 

ejectmentiy  an* 
less  there  has 

Tmrnton^  for  the  defenoe,  put  in  an  examined  copy  of  a  been  an  actual 
fine,  with  proclamations,  of  the  premises  in  question,  le-  f^operadon?* 
Tied  within  fire  years  past. 

HuLLocK,  B.,  said,  that  unless  the  lessors  of  the  plain- 
tiff could  prore  an  actual  entry  on  the  premises,  to  avoid 
die  effect  of  this  fine,  it  put  an  end  to  the  present  ejecU 
ment.  His  Lordship  lamented  that  parties  should  be  put 
to  unnecessary  expense,  but  the  only  thing  for  the  les- 
sors of  the  plaintiff  to  do,  was  to  make  an  actual  entry  be- 
fare  five  years  from  the  levying  the  fine  had  expired,  and 
then  to  bring  a  Aresb  ejectment  (a). 

PeakCf  Serjt.  for  the  plaintiff. 

Tutmlofi,  for  the  defendant. 


^i^m^nUprnxh secret  partner 
■ted  not  join  in  the  actioii.-  But 
JSQ  may  oosqid  a  dormant  part- 
■er  aa  a  AHendaot  to  pay  you,  if 
jSQ  CBia  find  hiw  out*  because  he 
Im  had  the  benefit  of  your  work, 
(s)  The  trick  of  a  party  who  baa 
fttscd  a  tortioua  poMesnont  levy- 
m^  a  ine  to  turn  round  the  lessor 
of  the  plaiatii^  wha  not  autpecting 
t  ine,  has  tyrougfat  hia  eiectment 
wiftoat  a  prevloua  actual  entry 
for  Hie  purpoae  of  avoiding  audi 
aa  the  present,  is  in  prac> 


tice  very  often  resorted  to.  The 
useless  expense  in  costs  to  the 
plaintiff  is  considerable,  wlien  he 
is  |o  turned  round:,  it  therefore 
seems  to  be  but  prudent  in  all 
such  cases  to  make  an  actual  entry, 
before  bringing  an  fijectment,  to 
prevent  the  success  of  the  trick. 
The  way  to  prove  a  fine,  is  lo  pro- 
duce the  fSoot  of  the  fine,  if  you  have 
it,  which  is  evidence;  though  in 
all  cases  where  the  proclamationa 
must  be  proved,  they  can  only  be 
so  by  an  examine^  copy  of  the 
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1823. 


Jnl^Utk. 


QuARTERMAN  and  al.  t;.  Grbbii  and  al. 


What  notes  are    1.TIIS  was  an  action  on  a  promissory  note,  in  the  follow* 

negotiabU  or        • 

^nmtferahU  IDgT  terms. 

within  the  itmt.  *^  Augiut  Gth^  1822» 

cf  dO.^.QiuMe.       **  ^®  jointly  and  severally  promise  to  pay  Messrs.  Quar- 

^terman  and  Bowman,  four  pounds,  sixteen  shiilinga,  six 
"  monthg  after  date.  ,.  j  ^^^^^ 

"J.  Green,  jun/' 

For  the  defendants  it  was  objected  that  this  note  was 
void,  not  being  attested  by  a  subscribing  witness,  under 
the  17  Geo.  3,  cap.  30  (a). 


original  roll.  One  who  has  not  the 
foot  of  the  fine,  proves  the  fine  by 
getting  an  office  copy  of  it  at  the 
Chirographer*s  office,  and  examin- 
ing it,  as  M^ell  as  the  proclama- 
tions, with  the  original.  The  cheap- 
est way  of  getting  a  witness  to 
prove,  at  the  assizes,  this  or  indeed 
any  other  examined  copy  of  a  re- 
cord  in  London,  is  for  the  clerk  of 
one  of  your  counsel,  to  examine 
the  copy  with  the  original,  and* 
bring  the  copy  down  to  the  assi- 


(a)  The  act  on  which  the  objec- 
tion was  taken,  17  Geo.  S,  c.  SO, 
{ 1,  enacts  that  all  notes*  billsof  ex- 
change, draughtsand  undertakings 
in  writing,  **  being  negotiabU  or 
trmufimhUf  for  the  payment  of 
any  sum  between  20*,  and  £5,  shall 
specify  the  names  and  places  of 
abode  of  the  persons,  respectively, 
to  whom  or  to  wkose  order  the  same 
shall  be  made  payable,  and  shall 


bear  date  before,  or  at  the  time  of 
drawing  or  issuing  thereof;  and 
shall  be  made  payable  within 
the  space  of  21  days  next  after 
the  day  of  the  date,  and  shall  not 
be^  transferable  or  negotiable^  af* 
ter  the  time  thereby  limited  for 
payment;  and  that  every  endone- 
ment  shall  bear  date,  at  or  not  be- 
fore the  time  of  making  thereof 
and  shall  specify  the  name,  and 
abode  of  the  persons,  to  wkmm  or 
to  whose  order  the  money  oootain- 
ed  in  every  such  note  &c.  is  to  be 
paid,  and  that  the  signing  of  eve- 
ry such  note  &c.  and  every  endone* 
ment,  shall  be  attested  by  one  sab* 
scribing  witness  at  least**  That  a 
note  in  the  form  of  that  in  the 
principal  case,  (that  is,  withdnt 
the.  words  bearer  or  order)  is  a 
legal  promissory  note,  is  settled 
by  the  case  of  Smith  v.  Kemdmi^ 
6  T.  R.  123;  in  which  a  namber 
of  other  cases  to  the  same  effect 


1S28* 

QUARTBE- 
MAV  &  al. 

V.    ■ 
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Hdllock,  B. This  is  a  pbiut  of  great  importance;  the 

act  only  makes  void  bills  and  notes,  which  are  negotiable 

or  transferable  under  £6  value,  if  not  attested  &c.     I  shall 

not  DOW  decide  whether  this  is  or  is  not  a  note  negotiable   GaBsii  &  al. 

or  transferable.    I  shall  direct  the  jury  to  find  for  the 

pliintiff^  giving  the  defendant's  counsel  liberty  to  move 

to  enter  a  nonsuit,  if  the  Court  above  are  of  opinion  that 

Ail  note  is  within  the  act. 

Verdict  for  the  plaintiiT. 


Taunton  and  Manleyt  for  the  plaintiffs. 

Peake,  Serjt.  and  Carrington^  for  the  defendants. 
[Attomief — D.  Taunton  and  Eyre,"] 


WORCESTER  ASSIZES. 


HuLME,  Clk.  t;.  Pardoe,  Widow. 


JulylUh. 


luIS  was  an  action  of  assumpsit,  for  tithe  composition:  A  tithe  compo- 

iii»  •-      tttion,  being  at 

to  which  the  general  issue  was  pleaded.    It  appeared  in  one  nadivided 
that  Mrs.  Pardoe  had  agreed  with  the  plaintiff*  "!'°'  f'*""  ^: 

clwelaaSf  the 
ifiiant  going  eway  at  Lady-day,  mutt  pay  up  the  composition  to  the  enjvtii;  Bfiohaelnutt. 


aie  cited.  And  that  for  forging 
[  a  note  a  peraon  may  be  pun- 
m  for  Ibrgiog  any  other  note, 
iuelOed  by  the  case  of  Rex  v.  Box, 
ttTnot.  325;  in  which,  however, 
the  Jiidgei  say,  that  though  it  majf 
mihon  negotiable  note,  it  is  still 
aa  offence  to  forge  it.  The  only 
CMe  as  to  whether  such  notes  are 
trwmtferukU  or  not,  is  Hill  v.  Lew- 
U9  Salk.  IS%  where  an  endorsee  of 
s  BOle  in  this  ibrm  succeeded  in 


an  action  against  the  endorser.  It 
was  objected  that  sucli  a  note  could 
not  be  endorsed,  not  being  paya- 
ble to  order  or  bearer,  but  that 
objection  was  overruled.  Lord 
Holt  saying  that  on  such  notes  the 
endorsee  might  sue  the  endorser, 
but  not  the  drawer.  I  believe 
that  in  the  principal  case,  no  mo- 
tion to  enter  a  nonsuit  was  ever 
made. 


M 


18» 


HULMi 

Pabdde. 
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to  pay  a  lithe  compositioii  of  £25  »-year  from  Mtekai^iilMiM 
to  Michaehn€L9*  At  Lady-^day^  ISSB,  Mrs.  Pardee  quitted 
the  fiutD,  havings  however,  after  Lady-day,  llB2St;  diFen 
titheable  articles  on  the  farm,  and,  what  is  termed,  the  way 
going  crop.  For  the  defendant  it  was  contetided,  that 
she  ought  to  pay  the  half  year's  oomposition,  to  Lady-^lay, 
1892,  and  the  tithe  in  kitfl)  of  the  way  going  crop  &e.,  and 
not  the  composition  of  the  entire  year,  whi<ih  would  expife 
at  Michaelmas,  1832. 


HuLLOCK,  B.,  ruled,  that  as  the  composition  was  atone 
fixed  sum,  from  Michaelmas  to  Michaelmas,  and  the  tithe 
year  was  begun,  and  the  defendant  had  titheable  matters 
on  this  farm,  after  the  Lady-day,  when  it  was  contended 
the  composition  expired  by  her  going  away ;  she  was  bound 
to  pay  the  whole  year's  composition,  up  to  Michaelmas, 
1822.  However,  he  gave  the  defendant  leave  to  enter  a 
nonsuit,  if  the  Court  above  should  be  of  a  contrary  opinion, 
as  it  would  save  the  expense  of  another  trial. 

Verdict  for  the  plaintiff. 


J-UL 


JwiflbOL 


An  infant  is  so- 
able  for  so  moch 
of  goods  sop- 
plied  to  him  to 
trade  with,  as 
were  consomed 
as  necessaries 
in  his  own  fa- 
roily. 


TURBBRVILLE  V^  WhITEHOUSE. 

Assumpsit  for  goods  soia  and  delivered.  Pleas  -  ■ 
The  general  issue  and  infancy:  replication,  necessaries* 

The  plaintiff  was  a  wholesale  grocer^  at  Worcester;  and 
the  defendant,  a  reteil  grocer. 

The  delivery  of  the  goods,  (groceries  in  considerable 
quantities^  for  the  defendant's  shop),  was  proved  in  the 
usual  way.    When.. 


HuLLOCK,B.,  intimated,  that  if  the  defendant  was  really 
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an  infiuitythis  evidence  would  not  support  the  action ;  as  no        ^99$^ 
action  coAld  be  maintained  for  goods  supplied  to  an  in-  Turbkryillb 
bat.  for  him  to  trade  With.  «.r      ^* 

^  Whitbhousb. 


was  then  giveUf  to  show  that  the  tea,  sugar, 
kc  used  by  the  defendant,  in  his  housekeeping,  was  a  part 
of  tlie  goods  supplied  by  the  plaintiff  (a). 

HuLLOCK,  B.,  on  this  evidence,  left  it  to  the  jury,  to  say, 
whedier  any,  and  what  part  of  the  goods,  supplied  by  the 
been  used  by  the  defendant's  family. 


Verdict  for  the  plaintiff,  damages  £10. 


Bituel  and  Ryan^  for  the  plaintiff. 


Campbell^  for  the  defendant. 


[Attoniia— £<imim(2ff  and  JFrfmee.] 


(•)  It  hsB  loog  been  settled,  that 
■Asey  ii  s  good  bar  to  an  action 
far  foodi  aold  to  an  infiinty  for  him 
to  trade  with.  A  defendant  may 
cither  pkid  iofimcy  Bpecially,  or 
a?ail  himaelf  of  his  in&ncy,  under 
tfie  gCBcral  ioiie.  The  adran- 
of  pleading  it  specially  is, 
tiie  phuntifr  must  reply — ne- 
»a  promise  since  majority, 
kc  wlucfa  shows  the  defendant 
gfoond  the  plaintiff  means 


to  rely  on,  in  answer  to  his  plea  of 
infancy:  and  also  a  plaintiff  reply- 
ing necessaries,  or  any  other  single 
ground  of  reply,  cannot  go  into 
other  grounds,  to  avoid  the  plea  of 
infancy.  It  is  the  understanding,  at 
the  offices,  that  the  plea  of  infancy 
must  be  signed  by  Counsel:  and 
in  practice  it  b  so.  Though,  in 
some  (and  perhaps  all),  the  edi- 
tions of  Impey*s  Practice  it  is  stat- 
ed to  require  no  such  signature. 


« 
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ISflS. 

(Crown  side.) 

BEFORS  MR.  JUSTICE  PARK. 


July  \M,  Rbx  t;.  James  Powell. 

infriToioaicat-   J.  HIS  prisooer  was  acquitted  9  on  a  charge  of  stealing. 

et  of  fclonjr,  the   .        hpn-ecrcwi 

judge  will  not    ^^^  uen-eggs. 

allow  the  pro- 
secutor's ex-  -mw  -a  ■•    J  /•         i  /•     ■ 

peuses,  tbo'  he       Male  applied  for  the  expenses  of  the  prosecution. 

was  bound  over 

bj  %  magistrate. 

Park,  J. — In  such  a  case  as  this,  I  certainly  shall  not 
allow  the  expenses. 

« 

Male  observed  that  the  magistrate,  (Rey.  Lord  Aston), 
had  felt  it  his  duty  to  bind  oyer  his  client  to  prosecute. 

ParK|J. If  the  magistrate  felt  it  his  duty  to  bind 

you  OFer  to  prosecute,  I  feel  it  mine,  net  to  charge  the 
county  with  the  expenses  of  such  a  prosecution  (a). 

Expenses  disallowed. 


(«)  Ad  uDdentanding  having  the  parties,  I  thought  it  right  to 

pretty  generally  prevailed,  that  in  take  a  note  of  this  case.    Hie  act 

proaecuiions,  however  frivolous,  of  58  Geo.  5,  c.  70,  leaves  it  per- 

thejudge  would  allow  the  expen-  fectly  in   the  discretion   of  the 

ses,  if  a  magistrate  had  bound  over  judge. 


OXFORD  CIRCUIT,  4  GEO.  IV. 


Rbx  V,  Elizabeth  GiBBOHd.  July  lOtk. 

I 

This  pmoaer  was  indicted  for  the  murder  of  her  has-  Medini  per- 
tud  child.  •»""  •",««>»»'» 

to  reveal  conn* 

Mr.  Cozens,  a  surgeon,  \Tas  called  to  prove  certain  con-    dential  comma- 
fessions  made  by  the  prisoner  to  bim.    The  witness  ob-  ^SJJd^Mon^in" 
jected  to  giving  such  evidence,  on  the  ground,  that,  at  the  coor^  of  jus- 
time  of  the  statement,  be  was  attending  the  prisoner  in 
the  capacity  of  a  surgeon. 

Park,  J. — That  is  no  sufficient  reason  to  prevent  a 
diKlosare  for  the  purposes  of  justice  (a). 

The  witness  also  stated,  that  he  had  held  out  no  threat  ^^  coafession 

.    ,  t  ft  »        °^  *  prisoner  U 

or  promise  to  induce  her  to  confess;  but  a  woman  who  eTidence,  tbo' 
was  present  said,  that  she  had  told  the  prisoner  she  had  P'^Ti^iu  to  it 

*  ,  ■  an  indacement 

bettOT  tell  all;  and  then  the  prisoner  made  certain  confes*  to  confeu  had 
«».  to  the  witness.  b^o'^t'S. 

son,  if  that  per^ 

Campbell  objected,  that,  as  the  confession  was  made  af-  tbority. 
ter  an  indacement  held  out,  it  could  not  be  received  in 
evidence. 

Park,  J.,  after  consulting  with  Hullocr,  B.,  laid 
down,  that,  as  no  inducement  had  been  held  out  by  Mr. 
Cooens,  to  whom  the  confession  was  made;  and  the  only 
iadiicement  had.been  held  out  (as  was  alleged)  by  a  per- 
•oo  having  no  sort  of  authority;  it  must  be  presumed 
diat  the  confession  to  Mr.  Cozens  was  a  free  and  volunta- 


(•)  The  only  communications  Wilsony.Raitallf4Tcr,Rep,7-'}9» 

priiileged,  are  those  to  counsel,  That  a  medical  man  is  bound  to 

ittonnes,  and  solicitors,  entrusted  disclose  communications  made  to 

with  the  communications  as  such,  him  professionally,  was  decided  in 

A  kadhig  case  on  the  subject  is  the  Dutchess  of  Kingston's  case. 

H 


CASES  ON  THE 


STAFFORD  ASSIZES. 


(Civil  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


Juhistk.  Bate,  Widow,  v.  Hill. 

WiteeMM  CMS-  JLHIS  was  ED  actioii  for  seducing  the  plaiDtiflfs  daugfa- 
not  be  crou  ex-  ^^^    j^  cros8-exainination,  the  dauehter  admitted,  that 

•mined  to  facti  '  ° 

not  in  iMoe,  if  she  was  on  intimate  terms  with  a  Miss  Atkmson.  The 
InjorioortoU^  defendant's  counsel  wished  to  ask  whether  Miss  Atkinson 
charactert  of  had  not  had  a  child.  This  question  was  held  improper 
eraoMted  with  by  Park,  J.,  who  said,  that  Miss  Atkinson,  being  in  no 
the  cease.         ^ny  |^  party  to  this  cause,  he  was  bound  to  protect  her 

character  from  attacks  of  this  sort. 
In  ledaction  The  whole  of  the  cross-examination  went  to  show,  that 

^^oouueT'^^  the  plaintiff's  daughter  had  conducted  herself  immodestly 
mey  cell  wit^  towards  the  defendant  before  the  seduction,  and  that  she 
nenigm>dche^  kept  improper  company.  Several  witnesses  were  then 
recter  of  the  called,  ou  the  part  of  the  plaintiff,  to  prove  the  general 
if  her  cberacter  good  character,  and  modest  deportment  of  the  plaintiff's 
iwtbeenetteck-  daughter,  and  the* general  respectability  of  the  family  (a). 

minetion. 

(a)  This  controyerts  the  case  of     witnesses  to  give  her  a  good  char- 

Dodd  V.  NarriSf  S  Camp.  N.  P.  C.  acter :  and  in  that  case,  her  char- 

5 19y  where  Lord  Ellemborouoh  acter  having  been  attacked  only 

ruled,  that  witnesses,  to  show  the  in   her  cross-examinatioD,  Lord 

general  good   character   of  the  Ellenborouoh  reAised  to  allow 

daughter,  could  only  be  called,  if  witnesses  to  be  called  by  the  (dsin- 

her  character  had  been  attacked  tiff*s  counsel  in  (kvor  of  her  genend 

by  witnesses  called  for  the  defend-  character.  The  course  allowed  by 

ant,  to  prove  her  general  bad  char-  Mr.  Justice  Park  in  the  preKol 

acter;  but  if  her  character  was  case  is  much  more  conduciTe  to  the 

only  attacked  in  her  cross-ezami-  attainment  of  justice;  ibr  it  csa 

natioD,  the  plaintifif*B  counsel  were  signify  very  little,  whether  the 

only  entitled  to  set  it  right  by  her  daughter's  character  is  attacked 

re-ezaminatioD,  snd  not  to  call  by  witnesses^  or  by  cross-ezami- 


OXFORD  CIRCUIT,  4  GBO.  IV. 
The  defendant  called  no  witnesses. 

Verdict  for  the  plaintifi,  damages  £6U« 

Jeruis  and  Rus$ely  for  the  plaintiff. 
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1825. 
Bate 

V. 

Hill. 


Pearson^  for  the  defendant. 


[Attomie»— ffictil  and  Woed.'l 


Barker  v.  Taylor. 


JufyliHk. 


This  was  an  action  of  trover  for  a  box  of  clothes,  brought  Guirdiani  of  a 

bjr  Elizabeth  Barker,  who  sued  by  prochein  ami.  a^arejostified 

The  eridence  was,  that  the  defendant  was  a  carrier ;  and  ''J  •'^'PP*"?  *"" 

I  L  ^lopement,  and 

asenrantof  the  plaintiff's  mother  proved  the  taking  the  indetaiDingher 
box  to  the  defendant,  who  promised  to  deliver  it  as  direct-  hu eloped-  and 
ed,  which  was  to  a  milliner's  in  Newcastle  under  Lyme.  «  carrier  hy 
The  milliner  proved  the  non-delivery,  and  a  clerk  to  the  sent  them  is  jot- 
plaintiff's  attorney  proved  a  demand  of  the  box  from  the  t«fied>ndeiiver- 
defendant,  previous  to  the  action.    Some  evidence  was  the  goardians. 
given  to  show  that  the  plaintiff  herself  had  bought  the 
clothes  contained  in  the  box  (a). 


natkn;  and  if  it  ia  right  in  one 
eipe^  where  it  ia  attacked,  to  give 
farther  evidence,  so  it  must  be  in 
the  other.  Lord  Ellenborough 
nya,  that  it  ia  to  be  let  right  in  re- 
riamination :  this  looks  very  well 
in  theory.  Those  used  to  Courts 
of  Juatioe  well  know,  that  if  the 
character  of  a  party  seduced  is 
ittacked  in  her  cross-examination, 
though  the  witness  may  deny  the 
tfamga  insinuated,  a  Jary  very  of- 
tea  bdieve,  that,  though  denied, 
there  ia  aonie  foundation  for  the 
iwiuuatiouj  if  witnesses  are  not 
caDed  to  convince  them  of  the  con* 


trary.  It  is  a  little  too  much,  to 
allow  a  defendant  to  blastthe  char- 
acter of  a  person  he  has  seduced  by 
insinuations,  and  then  not  to  allow 
her  to  clear  her  character  by  the 
best  means  in  her  power. 

(a)  In  all  cases  of  trover,  the 
defendant  must  be  guilty  of  an  in- 
jurious conversion,  which  is  usually 
proved  by  a  demand  of  the  goods, 
and  a  refusal  to  deliver  them :  but 
when  there  has  been  a  tortious  ta- 
king by  the  defendant,  a  demand 
is  not  necessary,  though  itia  safer. 
Rim  v.  JokntoHf  5  Burr.  RefK2885, 
decides,   that,  if  the  defendant. 
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The  defence  put  in  proof  was,  tkat  tbephnntiff  hwl  olop* 
ed  from  home,  with  the  assistance  of  an  attorney's  clerk, 
whose  acquaintance  with  the  plaintiff  (who  was  under 
age,)  her  mother  disapproyed  of.  The  mother  set  off  in 
pursuit  of  her^  and  on  the  road  overtook  the  defendant's 
cart,  in  which  she  recognised  the  box.  On  her  stating 
the  circumstances  of  the  elopement  to  the  defendant,  he 
gaye  up  the  box  to  her:  most  of  this  was  proved  by  the 
plaintiff's  mother,  who,  on  voir  dircy  stated  that  she  had 
given  no  promise  to  indenmify  the  defendant(i).  She  was 
therefore  admitted  as  a  witness,  without  any  release.  The 
other  facts  were  brought  out  from  the  plaintiff's  witnesses 
in  cross-examination. 


Park,  J,,  suggested  a  con^Hromise,  which,  Jiavuig  beea 
agreed  tOy  his  Lordship  observed,  that  he  was  decidedly  of 
opinion,  that  in  any  case,  where  a  female  under  age  al« 
tempted  an  elopement  with  «  person,  disapproved  of  by 
those  under  whose  guard  iamJup  she  properly  was,  they 
(the  guardians)  wouM  be  penfectly  justified  ia  preveadh 
ing  such  elopement;  and  it  was  equally  dear  to  him,  that 
they  would  be  justified  in  stopping  her  clothes.  Being  4if 
that  opiMon,  be  mvst  have  held,  if  the  present  case  had 
not  been  compromised,  that  the  carrier  was  guilty  of  no 
tortious  conversion  in  delivering  up  the  plaintiff's  clothes 
to  her  mother. 

A  Juror  was  withdrawn. 


(there  a  wharfinger),  had  una- 
voidably loat  the  goods,  that  is 
such  an  excuse,  as  to  make  the  re- 
fusal to  deli?er  them  not  tortious. 
In  other  cases,  other  reasons  In  ex- 
cuse have  been  held  suflSden^  of 
which  the  principal  case  is  an  ex- 
ample. 

(b)  ^Where,  on  votVcbW,  it  has 
appeared  that  a  witness  has  pro- 
mised to  pay  the  expenses  of  the 


party  who  calls  him,  to  make  him 
competent,  the  party  usually  gives 
him  a  release  of  all  promises.  It  Is 
also  not  uncommon  on  voir  dire  to 
find  that  a  witness  has  subscribed 
towards  the  carrying  on  of  the 
cause.  This  makes  him  incompe-' 
tent;  but  he  is  usually  rendered 
admissible  by  the  party,  or  his 
attorney,  returning  him  the  sum 
lie  has  subscribed. 
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2fam/0fi  and  Bussel^  for  the  plaiDtiff. 

PearsoHf  for  the  defendant. 

[Attoruies-^-Aiirib'ii^  and  SlanUif*] 


iion« 


Abtlb  and  Another  v.  Thomas  and  Another.  jufy  \gth» 

IfllS  was  an  action  for  money  had  and  receiired;  in  A  parish  may 

....  ,  .  Ill  legmlljhmvctwo 

irbieb  the  general  issue  was  pleaded.  divisious,  with 

It  appeared  in  evidence,  that  the  parish  of  Burton  on  ^^"'^^''^^^^ 
IVent  was  divided  into  two  tithing^,  each  of  which  had  al-  rate  account*, 
ways  elected  two  churchwardens;  who  raised  separate 
ntes,  and  kept  separate  accounts^  and  were  in  all  respects 
distinct  from  the  churchwardens  of  the  other  tithing.  The 
pbuntiffs  were  the  present  churchwardens  of  one  of  the 
tidiiDgs;  and  the  defendants  were  their  predecessors  in 
office,  as  churchwardens  of  that  tithing. 

This  action  was  brought  to  recover  an  alleged  bal- 
lancejin  favor  of  the  parish,  in  the  accounts  of  the  defend- 
ants: this  sum,  however,  appeared  to  have  been  spent  on 
a  parish  feast.  The  defendants'  counsel  did  not  contend, 
that  churchwardens  were  justified  in  laying  out  the  mo« 
ney  of  the  parish  in  a  feast;  therefore  this  sum  was  treat- 
ed as  money  in  the  defendants'  hands;  but — 

Taunton^  contended,  that  the  two  plaintiffs  could  not 
maintain  this  action,  but  that  the  two  present  churchwar- 
dens of  the  other  tithing  ought  to  have  joined  in  it;  be- 
canse,  by  law,  churchwardens  could  not  be  churchwar- 
dens of  a  district  or  tithing,  hut  were  so  of  the  whole  pa^ 
tU,  and  therefore  the  action  could  only  be  maintained 
by  all  the  four  churchwardens  of  the  parish  joining  in 
it  He  cited  the  case  of  Spitalfields  v.  Bromley^  (Bott. 
906),  in  proof  of  his  proposition. 
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Park,  J«..I  think  this  action  can  be  maintained  is  its 
present  form;  the  case  cited,  shows  that  the  whole  of  the 
churchwardens  of  the  parish  must  act  under  the  circum- 
stances mentioned  in  that  case;  but  I  am  aware  of  no 
law,  which  says  that  a  parish  may  not  have  two  divi- 
sions, with  churchwardens  keeping  separate  accounts. 
The  plaintiffs  were  the  successors  of  the  defendants;  the 
defendants  received  this  money,  as  churchwardens  of  the 
division  onfy^  and  from  that  division  only;  and  are  there- 
fore liable  to  account  for  it  to  those  who  are  in  office  for 
that  division  only;  and  not  to  those  who  were  in  for  an<^ 
ther  part  of  the  parish. 

Verdict  for  the  plaintiffs 


Pearson  and 


.,  for  the  plaintiffs. 


Taunton^  for  the  defendants. 


[Attoraies— JWXer  and  Wf^hi,'] 


In  the  following  term,  Taunton  moved  for  a  new  trial 
on  these  grounds,  which  was  refused  by  the  Court  of 
King's  Bench.  See  3  Dow.  &  Ry. 


Jufy  19th.  Clark  v.  Webster  and  Salt.    ^ 

If  defendants  J.  HIS  was  au  actiou  of  trespass  against  the  two  de- 
iTJfbJ'Sd^  fendants,  for  shooting  the  plaintiff's  dog.  The  defend- 
ing that  he  mt-  auts  pleaded  the  general  issue,  and  a  special  plea,  which 
and  thmt  be'  stated  **  that  the  dog  was  accustomed  to  attack  and  bite 
" wat  accuttom-  <<  mankind:"  that  he  attacked  the  two  defendants,  and 

"  ed  to  attack 

*'  and  bite  mankind  :**  the  plaintiff  may  call  witoeiset  to  prove  the  general  qaietne«  of  the  dof. 
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to  8tve  themseWes  from  being  bitten  and  wounded,  they 
were  of  necessity  obliged  to  shoot  the  dog.  They  also 
pleaded  another  special  plea,  which  stated,  that  the  dog 
attacked  their  dogs ;  and  to  save  their  dogs  from  being 
killed,  they  shot  the  dog. 

The  evidence  was,  that  the  dog  was  running  with  the 
phintiff's  waggron,  and  went  into  a  field  where  the  de- 
Cndant  Webster  was  shooting,  attended  by  his  father's 
gunekeeper,  the  other  defendant  (a);  when  they  saw  the 
iogf  Webster  shot  at  him,  and  missed  him;  he  then  took 
Slit's  gun,  and  with  that  shot  the  dog.  Evidence  was 
given  of  the  value  of  the  dog. 

In  anticipation  of  the  defence  under  the  first  special 
plea,  the  plaintiff*  called  seven  witnesses,  to  prove  that 
the  dog  was  of  quiet  habits. 


Park^  J.  observed,  that  if  in  the  course  of  the  cause,  SembU^  that 
there  did  not  appear  some  good  reason  for  calling  such  aselMs'wUnest- 
a  great  number  of  witnesses,  in  case  the  plaintiff*  obtain-  6**^  called  bj 
ed  a  verdict,  he  should  cause  the  Prothonotary  to  be  ap-  partj^the Judge 

will  cause  the 
pretboDOtary  to  be  apprised  of  it,  to  gaide  bim  in  his  taiatioo  of  cotti. 


(«)  In  thia  caae  the  action  was 
net  only  against   Mr.  Webster, 
wbo  shot  the  dog,  but  also  against 
Sah,  wbo  was  merely  in  bis  com- 
pany as  his  gamekeeper,  and  lent 
him  his  gou  to  shoot  the  dog.    It 
oAeo    happens,  that   persons  in 
Salt*s  situation  are  made  defend- 
ants, because,  as  such,  the  real  de- 
feadant  cannot  call  them  as  wit- 
oases;  and  even,  if  a  verdict  pass- 
tafar  such  added  defendant,  it  is 
BO  great  loss  to  the  plainti£f,  as,  in 
tort,  yoo  may  recover  a  verdict 
against   one    defendant,    though 
iBOther  defendant  has  the  verdict 
n  bis  fevor.     But  this  cannot  an- 
swer as    mere    vexation,  for   if 
there  had  been  no  evidence  of 
participation  by  Salr»  the  Judge 


would,  in  his  discretion,  have  di- 
rected the  Jury,  on  the  applica- 
tion of  the  defendants  counsel,  to 
find  a  verdict  for  Salt,  that  be  might 
be  a  witness  for  Webster.  In  the 
case  of  Ward  v.  Waierhouse  and 
al.  in  K.  B.  Mich.  Term,  1820, 
(M  S.)  Batlkt,  J.  said,  "  The 
"  rule  is,  that  where  there  is  no 
"  evidence  against  one  of  several 
**  defendants,  he  is  not  to  be  ac- 
'^  quitted,  till  the  other  defendants 
**  have  called  all  their  other  wit- 
**  nesses;  and  if  there  is  then  no 
evidence  against  him,  the  Judge 
will  direct  his  acquittal,  and 
the  other  defendants  may  ex- 
amine him.**  In  the  principal 
case,  there  was  clear  evidence  of 
participation  by  Salt 
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priced  that  ctdy  certain  witnessM  were  neretiiry  and 
materialf  to  guide  him  id  his  taxatioD  of  oosto  (b). 

For  the  defeadantSy  an  attempt  was  made  to  show  that 
the  dog  attacked  them;  and  it  was  proved,  that  the  dag 
sometimes  stood  in  the  plaintiff's  yard,  and  growled 
and  barked  at  people,  who  passed  along  the  ac^acent 
road;  but  no  evidence  was  given  that  he  had  bitten 
any  one.  Evidence  was  given  that  he  had  been  auuE-> 
sled  at  one  time,  though  he  was  not  so  at  the  tim# 
bcf  was  shot.  Evidence  was  also  given,  that  he  had 
pushed  down  a  man,  who  carried  a  pack,  by  rearing 
against  him. 


The  •iiegations      Park,  J.  held,  that  this  evidence  did  not  support  the 

in  a  plea  in  an 

action  for  shooting  a  dog,  that  he  attacked  the  defendants,  and  woi  accuitomed  to  attack  and  biic 

manlMtf  are  both  material  allegatioui,  and  most  be  proved. 


(5)  lotimatioiB  to  fl^e  protho- 
Botary,  of  th<  kinck  mentiKmed  by 
his  Lordship,  would  efifect  in  many 
cases  a  most  sahitary  reformation  in 
the  administration  of  the  law  of 
costs.  In  a  vast  nmuber  of  cases, 
many  insignificaot  witnesses  are 
brought  to  the  f^ce  of  trial,  when 
the  party  bringhig  them  felt  sure 
of  the  verdict,  merely  to  increase 
the  costs  to  be  paid  by  the  other 
party.  In  a  case,  a  very  short  time 
ago,  where  the  plaintiff  broagfat 
an  action  against  hb  next  door 
neighboor,  for  encroaching  on 
his  land,  by  building  over 
bounds,  to  the  extent  of  six  feH 
M  length,  and  Jive  inehee  in 
hreadth:  feeling  sure  of  a  verdict, 
he  gave  very  long  briefii,  employ- 
ed six  counsel,  and  brought  up- 
wards of  thirty  witnesses  to  the 
place  of  trial.  The  scheme  did 
Dotsocceed,  the  jury  finding  for 
the  defendant    A  more   flagiti« 


oufr  oppression  was  intended  in 
a  case,  which  occurred  in  flM 
North.  It  is  said,  tliat  a  noble 
Earl  brought  an  action  against 
a  celebrated  poet,  for  a  trespass; 
his  lordship  not  only  retained^  hU 
aetuaUy  gave  a  hrief  to  every  bai^ 
rister,  on  the  Northern  Circuit;  in 
number,  upwards  of  sixty :  the  in- 
tention probably  was,  to  pat  the 
defendant  to  the  expense  of  three 
hundred  guineas,  for  a  special  re* 
tainer:  however,  the  defen^hnt 
pleaded  his  own  cause.  Thb 
trick  is  not  new;  for,  in  Rhy- 
mer's Foedera,  there  is  a  peti- 
tion of  Robert  Pickerell,  exhibitr 
ed  to  the  King  in  parliament,  hi 
the  second  year  of  Richard  the  se- 
cond; in  which  he  complains,  that 
Alice  Ferrers,  (a  concubine  of 
Edward  the  Third,)  had  retained 
all  the  advocates  in  Westminster- 
hall,  so  that  he  could  have  no  ad- 
nee:  **eiunedomMefoiUn 
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iint  special  plea,  (the  only  one  relied  on),  because  there  I^^* 

was  no  eyidence  of  the  material  allegation,  **  that  the  Clark 

dog  was  accustomed  to  attack  and  bite  mankind.''    His  ^^^^^ 

Uirdship,  therefore,  directed  a  yerdict  for  the  plaintiff,  &  Salt. 
which  was  giyen. 

Damages,  £5. 

Jertris  and  CampbeH^  for  the  plaintiff. 
Ptatwoj  for  the  defendant. 

[Attoniieft— JPItnl  and  Jokiuon,'] 


B£FORE  MR.  BARON  HULLOCK. 


Al90p  V.  Silvester.  ""  July  %\h. 

•tHISwas  an  action  for  goods  sold  and  delivered;  in  Agent Miiing 
^idi  the  general  issue  was  pleaded.  8^>  •»**  ^ 

^  clotiDg  the  ^ 

-.  nine  of  the 

ttWLiocK,  R,  laid  down,  that  if  a  person  authorises  an  ▼endee.  is  not 
^8^^  U>  sell  goods,  who  does  so,  disclosing  to  his  prin->  pnee  to  has 
•■?•»  *lie  name  of  the  purchaser,  the  principal  can  main-  i»»ap^"^«» 
«0  •etion  sgainst  the  agent,  for  the  price  of  the  goods ;  d^i  ereiif 
uie  agent  acts  under  a  del  credere  conuDoission  (a). 

^''■^PMiand  Caldwell,  for  the  plaintiff. 
^•■■rf  and  Male,  for  the  defendant 

[Attorniei— -i4#<ftiiry  and  FMer^l 

•*•»•  ^'il  iM  pint  at-  Tendeet  pay  him  or  not:  so  that 

^\jk*  ^  ^^  ^^  insuree  the  aolvency  of 

^]j^^  yy  ^S  »n^r  a  del  the  vendees  to  his  prindpal.    For 

am*  i^""?**"'***  "n^rt«k«»to  this,  of coiuae» he  hM  a  large  per 

[i'i«*^P^fcr  the  goods  ceatage. 

■■■■»  as  igeat*  whether  the 
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JufyfM, 


Hallbn  v.  Homer. 


A  trader*!  mb-  TlIIS  was  an  actiou  of  trover. 

^^8^^p"j;^[  The  plaintiff  had  become  bankrupt,  and  the  defendant 
with  tntent  to  was  the  soIe  assignee  under  the  commission.  The  action 
iMWi^M  of  *  ^^  brought  to  try  the  validity  of  the  commission.  Notice 
bankruptcy;  {i^j  be^Q  given,  to  dispute  the  act  of  bankruptcy,  under 
terial  whether  •  the  statute,  49  Geo.  3.  c.  121. 

ta^'^'deb  Id  ^^^  defendant's  counsel  admitted  the  detaining  of  the 
or  not.  goods,  and  produced,  as  evidence,  the  commission,  the  pro- 

visional assignment,  and  the  assignment  to  the  defendant 
The  trading  and  petitioning  creditor's  debt  were  proved 
by  the  production  of  the  proceedings  under  the  conunii- 
sion  (a). 


In  all  CMM  To  prove  the  act  of  bankruptcy,  a  creditor  was  called: 

where  the  vtli-  ^^  ^^  objected  to  by  Mr.  Jervis.    Mr.  Taunton  cotitend- 

dit  J  of  a  com*  *'  ^ 

million  of  bank-*  ed,  that  the  witness  was  admissible,  because  this  was  a 
^  ^Itorof  Biere  action  of  trover  for  goods,  and  not  an  action  or  an 
tbeeitate  ii  in-  imuc  directed  by  the  Chancellor  to  try  the  validity  of  the 

competent  ai  a  .     . 

witnen.  COmUUSSlOn. 


(a)  By  the  sUtate  49  Geo.  S. 
c.  121,  §  10«  it  is  enacted  that  in  all 
actions,  by  or  against  assigneies,  the 
commission  and  proceedings  un- 
der it  shall  be  sufficient  evidence 
of  the  petitioning  creditor*s  debt, 
the  trading,  and  the  act  of  bank- 
ruptcy, unless  notice  in  writing  be 
given  to  the  assignees  by  the  other 
party,  (if  defendant,  at  or  before 
plea;  if  plaintifi^  before  issue  join- 
ed), of  his  intention  of  disputing 
such  matters,  or  any  of  them.  §  1 1 


makes  nearly  similar  provisksos 
for  suits  in  equity,  by  or  agaimt 
assignees.  In  proving  the  pro- 
ceedings,  you  ought  to  produce 
the  commission,  and  cause  the  pro- 
ceedings under  it  to  be  produced 
by  the  solicitor  to  the  commiatloD. 
or  be  prepared  wilh  proof  of  the 
hand -writing  of  one  of  the  com- 
missioners, if  they  are  pribduced 
by  any  one  else ;  die  aasi^ments 
are  proved  as  any  other  deedi. 
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Park,  J.,  held,  that  the  witness  was  clearly  incompe-  }S^ 

tent.    This  was  plainly  an  action  to  try  the  validity  of  Hallcn 

the  commission;  in  such  an  action  every  creditor  was  in-  Hombr. 
tmsted.    The  witness  was  therefore  rejected  (b). 

Another  witness  was  called,  who  proved  that  the  plain- 
tiff did  not  go  as  usual  to  his  counting-house,  and  that 
the  plaintiff  had  made  declarations  indicative  of  his  bad 
drcnmstances. 

Other  witnesses  were  called  to  prove,  that  he  kept  out 
of  the  way,  and  avoided  payment  of  a  baker's  bill,  of 
1/.  ISff.  for  which  sum  the  baker  often  called,  but  could 
neither  see  the  plaintiff,  nor  get  his  money. 

Park,  J.,  held,  that  if  a  trader  absented  himself yVom 
mnjfplaee^  with  intent  to  delay  a  creditor^  though  that 
place  was  not  his  house,  it  was  still  an  act  of  bankruptcy; 
and  whether  in  fact  a  creditor  was  delayed  or  not,  made 
no  difference,  if  the  evidence  satisfied  the  jury  that  he  ab- 
sented himself  with  that  intent  (c).  The  baker's  bill  being 
so  small  an  amount,  was  much  stronger  evidence  that  the 
plaintiff  was  insolvent,  than  evading  the  payment  of  a 
larger  sum.  Many  a  solvent  trader  might  not  be  always 
ready  to  pay  a  bill  of  £500,  but  if  he  could  not  pay  1^  15i. 
it  was  presumptive  evidence  of  his  insolvency. 

Verdict  for  the  defendant. 
Jervis  and  ,  for  the  plaintiff. 

Taunton^  for  the  defendant. 

[Attornie»— iZicAaniff  and  Pattenan,} 

{h)  In  actions  to  dispute  the  va-  petent  by  paying  him  the  amount 

Hity  of  a  commission  of  bank-  of  his  debt,  which  is  sometimes 

niplcy»  where  it  is  oectssary  to  done  in  court,  at  the  trial.    In 

cdl  a  creditor  as  a  witness  in  sup-  this  way  the  servants  of  t>ankrupts 

port  of  the  comniission,  the  com-  often  gel  paid  their  wages. 
■wpnctke  is,  tomake  him  com-         (c)  In  another  case,  a  proprietor 
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l€M. 


SHREWSBURY  ASSIZES. 


(Nisi  Prius.) 


BEFORE  MR.  BARON  HULLOCK. 


JiUy  2M. 


Griffiths  v.  Lbe  and  Others. 


lnaction«gaiiift 
carrier!  for  lou 
of  A  pmrcel,  the 
consignee'i 
shopman  not 
knowing  of  the 
deliTerjf  and 
believing  that 
he  mast  have 
known  it>   if  a 
deliTerj  had 
taken  place^  is 
^Ma  facie  e- 
▼idenceof  non- 
deliTery. 


JLHIS  was  an  action  of  assampsit,  fomegligence  against 
carriers  in  losing  a  parcel,  in  which  the  general  issue 
was  pleaded. 

The  plaintiff,  a  linen  draper  at  Holywell,  in  Flintshire, 
had  ordered  goods  from  Shrewsbury  to  be  sent  by  the 
defendants'  stage  coach.  The  consignor  of  the  goods 
proved  the  giving  the  parcel  to  the  defendants'  coachman, 
and  that  it  was  directed  to  the  plaintiff,  and  was  worth  £15. 
To  show  that  it  never  came  to  hand,  the  plaintiff's  shop- 
man was  called,  who  did  not  know  of  the  delivery,  but  be- 
lieved it  could  not  have  been  delivered  without  his  know- 
ledge (a). 


of  a  theatre,  getting  behind  a 
scene,  to  avoid  a  bailiff,  has  been 
held  to  have  committed  an  act  of 
bankruptcy,  as  have  persons  who 
have  either  absented  themselves 
fjpom  the  Royal  Exchange,  or 
broken  an  appointment,  tt  bein^ 
proved  tkejf  had  done  so  to  avoid* 
creditor:  the  words  of  the  sta- 
tute 1  Jac.  1.  c.  16,  being  shall  be- 
Ifia  to  keep  house  **  or  dherMriee 
MheaU  him  or  henelf/* 

(a)  Actions  against  carriers  must 
usually  be  brought  by  the  con* 
signee,  as  he,  on  the  delivery  of 
the  geods  to  the  earner^  has  the 


property  of  them,  subject,  bowe* 
ver,  to  the  right  of  stoppage  in 
transitu.  In  Dawes  y,Pe(^  9  Ter.j 
Rep.  330,  a  consignee  had  order- 
ed goods  to  be  sent  by  a  particii- 
lar  carrier,  who  lost  them.  The 
consignor  brought  the  action.  The 
Court  held,that  he  could  not  main- 
tain it  for  the  reason  above  stated. 
And  in  DutUm  v.  Solonumsomf  S 
Bet.  &  PuL,  at  page  5M,  Lord 
Alvasle^t,  in  giving  the  JM%* 
meat  of  the  Ceurt  of  Cnnmsn 
Plias,si^st  *«  It  appealed  k^ BM^ 
*<  to  i)e  a  pippptiitoi  Si- well  .act- 
«"  tMasaayiatbekiifirtMiira 
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The  defence  set  up  was,  the  usual  carriers'  £5  notice. 
The  shopman  of  the  plaintiff  was  cross-examinedy  to  show 
that  the  plaintiff  read  the  notice  in  the  Chester  Chronicle ; 
bat  he  did  not  know  whether  the  plaintiff  read  that  pa- 
per or  not.  The  consignor  admitted,  that  he  read  that  pa- 
per, but  never  observed  the  notice. 


Ill 

Griffiths 

V. 

Lbb. 


Bullock,  B.,  considered,  that  the  evidence  of  non- 
Mivery  was  sufficient  to  call  on  the  defendants  to  prove  a 
delivery  by  their  porter,  or  some  other  witness;  because 
the  plaintiff  could  not  be  expected  to  prove  a  non-delive- 
ry better  than  be  has  done.  As  to  the  proof  of  notice,  that 
bad  failed  altogether. 

Verdict  for  the  plaintiff,  damages  £15. 


Tatmtcm  and 


-,  for  the  plaintiff. 


Puller  and  Rusself  for  the  defendant. 


[Attomiefr— Lee  and  BrownJ] 


*  trudcMpaM  order  goods  to  be 

*  sent  by  a  carrier,  though  he  does 
"  not  nmne  any  particular  carrier t 
**  die  moment  the  goods  are  de- 

*  ifcred  to  the  carrier,  it  operates 

*  Si  A  delivery  to  the  purchaser. 

*  The  whole  property  immediate- 

*  1y  vests  ID  him ;  he  alone  can 

*  hrinff  am  action  for  any  injury 
"  imm  to  ike  yoodt:  and  if  any 

*  accident  happen  to  the  goods, 
"  it  is  at  his  risk;  the  only  excep- 

*  tiom  to  the  purchaser's  right  over 
"  ike  yoodtt  i*t  ^^^  ike  vendor,  in 
"  one  of  the  former  becoming  in- 
"  mhemtf  may  stop  them  in  transi' 

*  fa."  The  old  way  of  deckring 
ifUMt  a  carrier  was,  to  dechire 
«  die  oalom  of  the  realm.    The 


modern  practice  is,  to  declare  in 
assumpsit,  in  which  you  can  add 
the  common  counts.  However, 
you  cannot  add  a  count  in  trover; 
and,  if  you  declare  in  contract 
against  too  few,  it  may  be  pleaded 
in  abatement ;  and  if  against  too 
many,  the  plaintiff  is  nonsuited.  If, 
on  the  contrary,  you  declare  ibr  a 
tort,  you  may  join  a  count  in  tro- 
ver, and  gain  a  verdict  against 
such  of  the  defendants  as  you  can 
prove  your  case  against  I  should, 
however,  observe,  that,  by  the 
case  of  Ross  v.  Johnson,  5  Burr. 
Rep.  2825,  a  mere  unavoidable 
loss  of  goods  by  a  carrier  will  not 
support  the  count  in  trover;  the 
loss  being  such  an  excuse  as  to 
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jMfy  94ih.  Tappin  v.  Brostbr. 

la  aa action  for   X  HIS  was  an  actiou  for  money  laid  oat  and  expended; 
laW°oat& ex-    '**  which  the  general iBSue  was  pleaded. 
ponded,  the  The  plaintiff  was  guard  of  the  London  and  Holyhead 

prove  tome  an-  Riail.  The  defendant  resided  at  Holyhead,  and  freqaent- 
thrdcfeSdM^  'y  received  parcels  by  that  mail.  At  Shrewsbury,  all  the 
to  paj  the  mo"  fmrcels  are  taken  out  of  the  mail,  and  the  guard  pays  the 
"^^'  proprietors  the  carriage  of  such  parcels  as  he  delivers  on 

the  journey  afterwards:  among  them  were  the  parcels  in 
question. 

The  amount  paid  by  the  guard  was  21.  15^.,  which 
amount,  it  was  alleged,  the  defendant  had  never  repaid 
'    him,  though  the  parcels  had  been  duly  delivered. 

To  support  this  case,  the  porter  in  Shrewsbury  proved 
the  replacing  the  parcels  in  the  coach  to  go  to  Holyhead; 
and  the  clerk  who  produced  the  way-bills,  proved  the 
payment  of  the  money  to  himself  by  the  plaintiff.  He 
also  proved,  as  did  the  clerk  at  Holyhead,  that  the  defends 
ant  had  never  complained  of  the  non-delivery  of  any  of  the 
parcels*  Another  witness  proved,  that,  when  he  took  the 
account  to  the  defendant,  he  said,  he  did  not  owe  the  guard 
any  such  money ;  he  only  owed  him  ld#. 

HuLLocK,  B.  observed,  this  was  not  an  action  for  the 
carriage  of  parcels,  but  for  money  paid,  laid  out,  and  ex- 
pended by  the  g^ard,  to  the  defendant's  use.  He  was 
clearly  of  opinion,  that  the  action  could  not  be  supported 
for  the  whole  amount;  because  there  was  no  evidence  that 


make  the  non-delivery  not  amount  Go9et  v.  Radnige  and  others,  S  Em. 

to  a  tortious  conversion.    It  will  Rep.  62  j  Powell  v.  Laytont  S  Boa. 

be  proper  to  take  care  to  avoid  the  &  Pul.  365;   Max    v.  Roberts, 

mistake,  of  intending  to  declare  in  2  New.  Rep.  454 ;  and  S.  C.  12  Ea. 

torty  and  really  declaring  iu  con>  Rep.  89  >  and  Weak  v.  King  and 

tmct}  for  which  see  the  cases  of  others,  12  Ea.  Rep.  452. 
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the  defendant  had  either  authorised  or  directed  the  guard 
to  lay  out  the  money  on  his  account;  pnd  he  conceived 
that  no  action  for  money  paid  could  ever  be  maintained, 
Qoless  there  was  evidence  that  the  money  was  paid,  not 
oily  for  the  defendant's  benefit,  but  by  his  authority.  As 
to  the  IbSf  as  the  defendant  admitted  it  to  be  due,  a  ver« 
&t  most  be  found  for  the  plaintiflf  for  that  sum. 


118 


lass. 


Verdict  for  the  plaintiff;  damages,  16«. 


Taunton  and ,  for  the  plaintiff. 

Campbell^  for  the  defendant. 


[Attomiea — Williamt  and  DaxS] 


The  Warden  and  Combrethren  of  the  Crafts  of  Mercers,      J^ly  d5M. 
Ironmongers,  and  Goldsmiths,  of  the  Town  of  Shrews- 
bury, V.  Hart. 


1  His  was  an  action  on  the  case,  brought  by  the  compa- 
ny against  the  defendant,  for  carrying  on  the  trade  of  a 
Mercer,  in  the  town  of  Shrewsbury,  without  being  free  of 
this  company.  There  were  different  counts  to  vary  the 
name  of  the  company.     The  general  issue  was  pleaded. 

The  plaintiff's  counsel  opened  for  nominal  damages, 
(he  action  being  brought  to  try  the  right. 

That  the  defendant  had  carried  on  the  trade,  and  was 
tot  a  freeman,  was  admitted. 

To  proye  that  the  company  were,  and  always  had  been 
a  company,  a  series  of  books,  containing  admissions  of 
freemen,  and  other  acts  of  the  company,  were  put  in. 
They  commenced  in  the  reign  of  Henry  the  Sixth,  and 
down  to  the  present  time. 


Bj  COStODly  A 

companj  roaj 
compel  all  of 
their  trade  to 
become  mem- 
bers. 

A  company 
by  pr<*scriptioD 
may  havo  more 
than  one  corpo- 
rate name. 
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The  chest  of  a 
company,  kept 
by  the  dcrk  of 
the'  compaDy^ 
if  proper  cotto* 
dy  forolddoca- 
meats  relating 
tothecompany. 
Bat  the  private 
hooie  of  a  de- 
ceased clerk  of 
the  company 
is  not  proper 
custody  for  a* 
convention 
temp.   Gdw.  4, 
between  the 
Prince  of  Wales 
and  the  compa- 
ny. 
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These  books  were  produced  from  a  cbest,  which  had 
alwaya  been  in  the  custody  of  the  clerk  of  the  company 
for  the  time  being:  this  Hullock,  B.,  considered  good 
custody. 

A  convention  between  the  Prince  of  Wales  and  the  com- 
pany, (calling  them  a  company),  dated  in  the  reign  of  Ed- 
ward the  Fourth,  was  offered  in  evidence;  but  this  was 
not  taken  from  the  chest,  but  found  in  the  house  of  a.for« 
mer  clerk  of  the  company  after  his  death.  Hullook,  BL, 
rejected  this  evidence,  as  not  coming  from  proper 
custody  (a). 


(o)  As  in  ancient  documents, 
the  hand-writing  nerer  can  be 
proved,  to  make  them  admian- 
ble  evidence,  they  must  be  shewn 
to  come  from  the  custody  of  the 
person  who  might  be  expected  to 
have  possession  of  them,  if  genu- 
ine. Documents  flxxn  the  British 
Museum,  the  Bodleian  Library, 
and  the  collection  of  Mr.  Astle, 
have  been  rejected;  because  it 
could  not  be  shown  that  those  re- 
positories were  connected  with  the 
subject  matter.  In  the  case  be- 
fore us,  the  convention  between 
the  Prince  of  Wales  and  the  Mer- 
cers* Company,  which  was  evi- 
dently in  its  day  a  document  of 
importance,  was  rejected,  because 
it  did  not  come  from  proper  custo- 
dy ;  while,  in  the  case  of  BulUn 
y.MickeU  2  Price  Rep.  and  4  Dow 
Rep.,  a  book,  called  a  chartulary, 
(but  which  appears  to  have  been 
merely  a  sort  of  memorandum- 
book),  which  bad  belonged  to 
Glastonbury  Abbey,  was  admit- 
ted as  evidence,  to  prove  the  en- 
d<»wment  of  a  vicarage,  of  which 
that  Abbey  were  impropriators; 
becanae  it  was  found  in  the  poMet- 


sion  of  the  Marquis  of  Bath,  who 
succeeded  to  a  large  portion  of  the 
lands  of  tliis  abbey.  This  book 
was  admitted  as  evidence,  tiioa^ 
it  contained^  besides  the  entry 
used,  a  calendar  of  saints,  a  histo- 
ry of  the  giants  who  inhabited 
England  before  die  Dniid%  a  pih 
digreeof  the  Kings  of  Eoglsndiip 
to  Adam,  and  a  variety  of  otiier 
trash.  Where  ancient  documeots 
are  expected  against  you,  it  b 
advisable  to  be  prepared  widi 
some  one  conversant  with  the  old 
bauds,  to  examine  them  aa  they 
are  produced.  I  know,  tmm  cob* 
siderable  experience  in  reading  sa* 
cient  writings,  that  the  date  of  a 
document  may  t>e  fixed  pretty  ac- 
curately by  the  style  of  hand-writ- 
ing. This  is  material,  not  only  to 
detect  forgeries,  but  copies  pro- 
duced as  originals.  Thus,  if  a 
deed,  bearing  date  of  Edward  the 
Third*s  reign  is  produced,  and  it 
is  written  in  hand  not  used  tiH 
Queen  Elizabeth's  reign,  it  nmit 
be  either  a  forgery  or  a  copy,  mod 
cannot  be  a  genuine  original.  For- 
geries have  also  t>een  detected  hf 
being  written  on  stamps  not  in  use 


Haet. 
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Evideice  was  also  given  to  show  that  the  beadle  of  the        l^^ 
conpaDy  always  atteuded  at  the  assizes  to  gaard  the  The  Waideo» 
jsdgesy  and  that  the  company  had  regular  ofBoers,  re-    &c.or  Mei^ 
golar  meetings,  entered  their  acts  in  a  book,  and  had    Shipwsbury, 
fawts. 

To  prove  that  mercers  at  Shrewsbury  must  belong  to 
the  company,  a  series  of  entries,  beginning  in  the  reig^  of 
Henry  the  Sixth,  and  continued  to  the  present  time,  were 
produced  (in  the  book  first  mentioned),  toshow  the  admis- 
Mo  of  a  great  number  of  mercers  to  be  freemen ;  and  se- 
veral very  old  mercers  (who  had  been  disfranchised,  to 
make  them  competent  witnesses,)  were  called,  to  prove 
that,  till  the  defendant  and  a  few  others  resisted,  all  the 
■eroers  in  Shrewsbury  had  been  free  of  the  company. 

Two  petitions  to  the  company,  from  mercers,  were  pro- 
duced from  the  chest,  both  dated  in  the  reign  of  Charles 
the  Second ;  each  petition  stated,  that  the  petitioner  had 
carried  on  the  trade  of  a  mercer  in  Shrewsbury,  without 
being  free  of  the  company;  that  the  company  had  threat- 
ened to  commence  legal  proceedings  against  the  petition- 
er, wbo  ex  pressed  his  contrition,  and  asked  to  be  admitted 
to  his  freedom;  which  the  admission-book  showed  had  af- 
terwards been  done  in  both  cases. 

In  the  evidence,  it  appeared  that  the  company  had  not 
aiwnji  been  called  by  the  same  name;  sometimes,  the 
Company  of  Mercers;  sometimes,  the  Mercer's  Guild; 
sometimes,  as  at  the  head  of  the  case ;  and  other  similar 

No  evidence  was  given  on  the  part  of  the  defendant. 


tiU  after  the  date.  I  should  also 
itcoiipcnd,  if  the  document  is  on 
{■per,  to  kx>k  at  the  water-mark. 
A  paper  was  once  put  into  my 
land,  aa  an  agreement  of  the  reign 
if  Charlea  the  Second:  1  sus- 
pcdfd  it,  because  the  hand-writ- 
did  not  appear  to  be  of  that 
1  looked  Ibr  the  water-mark. 


and  found  it  to  be  G.  R.»  surmount- 
ed by  the  royal  crown. 

{h)  In  au  Anon,  case,  in  S  Salk. 
Rep.  109,  pi.  2,  it  is  laid  down  by 
Trcbt,  C.J^  and  Powill,  J., 
that  "  a  corporation,  if  by  pre- 
"  scription,  may  hare  several 
V  names;  but  if  by  charter,  it  it 
"  oUierwise.*' 
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^^  HuLLoCK,  B^  leftil  to  the  jury  to  tay/ whether  the  pWn- 

^I  dtMe^'  ^^^  ^*'^  *  company ;  and  whether  they  were  aatis^ed,  thai;* 

cen,&c.or     by  custom,  all  roercera  in  Shrewsbury  must  belong>  to  it. 

Shrewsbury 

Hajrt  Verdict  for  the  Company  on  both  points. 

■ 

Campbell  and  Corbet,  for  the  plaintiffs. 
JervU  and  Taunton^  for  the  defendant. 

[Attomicfl — Sdgerhy  and  Thtmuu.] 


(Crown  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


JufyS5th.  Rex  v.  Hbnry  Knight,  and  Annr,  his  wife. 

ifiarcenjbe     jPhESE  prisoners  Were  indicted  for  stealing  cyrtfun 

joiutlj  commit-  ,  , 

ted  by  hosbmnd  pins.    From  the  e?idenoQ»  it  appeared,  that  both  the.  pri» 
wlfell'c'ntitJcd  ■^"®™  ^^^^  *"  Company,  at  the  time  of  the  theft. 

to  be  acqaittedj 

cioD;  tbe^wcT  Park,  J.,  directed  the  jury  to  acquit  the  female  pria—i 

man  beingjn-  ^^^  bccause,  if  a  man  and  his  wife  jointly  commit  a  ftlo- 

wyf^erfA,B."i%  uy,  the  wife,  being  presumed  in   law  under  his  coer- 

Jhft^'ihe  u  w''''^  cion  and  control,  is  entitled  to  an  acquittal  (a).    It  was 

fortbitporpose. 


•1 


(a)  Id  all  cases,  except  treasou  tro],  is  entitled  to  an  acquittsL 

and  murder,  where  a  felony  is  A  strong  case  on  this  subject  oo 

committed  by  a  husband  and  wife  curred  on  the  Midland  Circuit, 

jointly,  or  by  a  wife  in  company  before  Mr.  Justice  Bursovgh: 

with  her  husband,  the  wife,  being  A  husband  and  wife  were  joiotly 

preaumed  in  law  under  his  con-  indicted  for  a  robbery;  it  appetr* 
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oot  necessary  in  this  case  to  adduce  evidence  to  show 
she  was  his  wife,  as  it  was  admitted  on  the  face  of  the 
indictment;  the  prisoners  beings  indicted  as  **  Henry 
Knight,  and  Anne,  his  wife  (&)/' 
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cd  that  the  husband  was  relact- 
int,  but  his  wife  compelled  him 
to  go  with  her  and  commit  the 
iQbbery:  the  leanied  Judge  di- 
rected the  Jury  to  acquit  the  wo- 
mto,  on  the  ground  of  coercion ; 
ayingy  that  it  was  a  presumption 
of  kw,  which  he  and  they  were 
bouid  by;  howevery  in  fiict^  the 
floeioon  might  be  the  contrary 
way.  The  woiuaQ  was  acquitted, 
and  the  man  fbund  guilty.    Ano* 
thcr  strong  case  is  that  of  Eliza- 
beth Ryan,  better  known  by  the 
oame  of   Paddy  Brown's  wife, 
wbo  was  tried  at  the  old  Bailey, 
t  few  years  ago,  under  the  statute 
of  16  Gea  2,  c.  31,  fbr  conveying 
implements  of  escape  to  her  hus- 
band, who  wad  in  Newgate,  con* 
vided   of  felony.     It   appeared, 
that  the  procured  the  instruments 
is  question,  by  her  husband's  di- 
rectioo.     She  was  convicted,  but 
afterwards  pardoned :  it  was  un- 
denlood,  because  the  Judges  con- 
idered  that  she  acted  nnder  coer- 
dds,  tboQgfa  her  husband,  from 
bdi|^  iu  prison,  could  not  be  pre- 
mL    In  an  indictment  for  keep- 
iiga  brothel,  husband  and  wife 
■Bj  be  tiotb  punished. 

(h)  lo  cases  where  a  woman  is 
Hlio  indicted,  evidence  of  cohabi- 


« 


If 


tation*  and  reputation  of  being  his 
wife,  would  be  sufficient,  unless  re- 
butted :  cases  having  decided  that 
Kuch   evidaice,  not  rebutted,  b 
proof  enough  of  marriage,  in  all 
cases  except  bigamy  and  crim  eon. 
Perhaps,  before  leaving  this  sub- 
ject, it  ought  to  be  mentioned  that 
Lord    Halr,    (1  H.  P.  C.  516,) 
says:  '^  I  take  this  (coercion)  to 
be  only  a  presumption,  till  the 
contrary  appear;  for  I  have  al- 
'*  ways  thought,  that  if  upon  the 
**  evidence  it  can  clearly  appear, 
"  that  the  wife  was  not  drawn  to 
"  it  by  the  husband,  but  that  she 
"  was  the  principal  actor  and  in- 
*'  citer  of  it,  she  is  guilty  as  well  - 
"  as  the  husband;    but  stahitur 
"  ^ruumptio  donee  probetur   in 
**  contrarium,'*     Though  this  ap- 
pears to  have  been   the  opmion 
of  Lord     Hale,     the     modem 
practice  is,    on   finding    by  the 
evidence    that    the    otfence  wan 
joint,  for  the  Court  to  direct  the 
acquittal  of  the  wife,  without  at 
all  considering  or  inquiring,  how 
far  she  was,  or  was  not,  the  prin- 
cipal actor  or  inciter  of  the  of- 
fence.   Indeed,  if  Lord   Hale's 
rule  was  acted  upon,  a  wife  could 
hardly  ever  be  acquitted,  unless 
she  was  under  actual  compukion. 
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BEFORE  MR.  JUSTICE  PARR. 


Jvfy^ML 


In  debt  on 
bond,  the  onlj 
plea  being  fo(- 
vitad  litem; 
the  execution 
of  the  bond  it 
admitted,  and 
the  defendant 
bcgini. 


8ANDVORi)''t;.  Hunt. 

XlIIS  was  an  action  of  debt  on  a  bond;  in  which  solvit 
ad  diem  was  pleaded,  without  the  general  issue,  or  any 
other  plea. 

Park,  J.,  intimated,  that  the  plea  of  solvii  ad  diem 
alone  admits  the  bond  and  execution  of  it,  and  that  the 
defendant  begins;  the  affirmatire  of  the  issue,  pay  ment  or 
no  payment,  being  on  him  (a). 

The  evidence  not  supporting  the  plea,  there  was  a 

Verdict  for  the  plaintiff*. 


JuiyMh. 


In  ehril  cMef, 
the  Judge  will 
allow  the  plain- 
tiflPt  conniel, 
after  he  hat 
cloied  hif  case, 
to  recall  a  wit- 
neu  to  prove 
a  point  omitted 
to  be  proved  in 
the  proper 
pUco. 


finowN,  Esq.  v.  Giles. 

JL  HIS  was  an  action  against  the  defendant,  for  breaking 
theplaintiff's  close  with  dogs,  &c.,  and  trampling  down  his 
grass  in  a  certain  close,  called  Bryant's  close,  in  the  parish 
of  A.,  on  diyers  days.  The  defendant  pleaded  the  general 
issue. 

The  usual  notice  not  to  trespass  was  proved;  and  a  wit- 
ness proved,  that,  after  the  notice,  he  saw  the  defendant 
walking  down  the  turnpike  road,  and  his  dog  jumped  into 
the  field,  called  Bryant's  close. 


(a)  Id  almoftall  cases,  where  the 
affirmative  of  the  issue  lies  on  the 
defendant*  he  begins ;  but  this  in 
practice  it  not  very  common,  as  al- 


most always,  with  an  affirmative 
plea,  the  defendant  pleads  the  ge- 
neral issue,  which  calls  on  the 
plaintiff  for  some  proo&. 
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Paek^J.,  was  decidedly  of  opiDion,  that  the  dog  jump-        l^^ 
ingiDto  the  field,  without  the  consent  of  its  master,  not  a  dog  jumping 
oqIy  was  not  a  wilful  trespass,  but  was  no  trespass  at  all,  ^^}°^  ^^}^' 

^  r       »  r  »    withootthecon- 

OD  which  an  action   could  be  maintained;    he  should  sent  of  its  mai- 
dierefore  nonsuit  the  plaintiff  (a). 


A  person  was  then  called,  who  stated  that  the  defend- 
ant admitted,  that  he  had  gone  at  another  time,  since  the 
notice,  into  Bryant's  close,  but  that  he  claimed  a  right  of 
viy  there.  No  plea  of  right  of  way  was  put  on  the  re- 
cord. 

This  was  the  case  for  the  plaintiff. 


ter,  u  not  a 
trespass,  for  . 
which  an  actioD 
will  lie. 


Pearson^  objected,  that  there  was  no  evidence,  that  the 
dose  was  in  the  possession  of  the  plaintiff. 

Campbellf  said,  he  had  only  omitted  to  prove  it,  from 
•apposing  it  could  not  be  disputed;  he,  therefore,  hoped 
the  learned  Judge  would  allow  him  to  call  a  witness  to 
prove  it. 

Pearson  strongly  objected  to  this,  and  stated,  that  some 
years  since  he  had  defended  a  man  at  Stafford,  for  burg- 


(a)  No  actioD  lies  for  damage 
by  a  persoo^s  dog,  without  the 
!*•  coDcurrence,  or  a  know- 
ledge of  bad  propensities  in  t  he  dog, 
Cfcn  where  there  is  considerable 
adnal  damage,  as  sheep  biting  &c. 
Is  genermly  do  action  lies  for  anin- 
folootary  trespass.  The  oldest  case 
QB  the  tob^iect  is  in  the  year-book 
of  37  Heo.  6^  d7»  pK  26,  which  de- 
ddesy  that  if  a  man  is  assaulted,  and 
when  io  danger  runs  through  the 
dose  of  another,  not  keeping  the 
futpstht  DO  action  lies;  it  being 
necessary  for  his  preservation.  It  is 
hid  down  in  S  Roll.  Ab.  666,  pi.  1, 


that  if  cattle,  in  passage  on  the 
highway,  eat  herbs  or  com  raptim 
et  spariim^  against  the  will  of  the 
owner,  it  will  excuse  the  tres- 
pass. In  Milieu  v.  Faudry, 
Poph.  16 1,  the  defendant's  dog 
chased  the  plaintflTs  sheep;  de- 
fendant called  him  off:  held, 
that  no  action  lay.  In  Beckwitht 
Enq.  V.  Shardike  and  Hatehf  4 
Burr.  Rep.  909S,  the  Court  lay 
down,  that,  if  a  person  goes  along 
a  footpath,  and  his  dog  happens 
to  escape  from  him  and  run  into  a 
paddock,  and  pull  down  a  deer 
against  his  will,  it  is  no  trespass. 
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lary;  whom  twoKingr't  counsel  werebroagbt  frMi  tbe 
other  Court  to  prosecute.  When  they  had  closed'  their 
case,  he  objected,  that  there  was  no  eyidenoe  that  the 
house  haci  been  shut  up  the  night  before.  The  prdsecii- 
tor's  counsel  said,  they  had  forgotten  to  prove  it,  and 
wished  to  recall  a  witness,  as  Mr.  Campbell  did,  bat 
the  learned  Judge  would  not  allow  it;  and  the  priadner 
was  therefore  acquitted^ 


Park,  J.,  after  some  hesitation,  allowed  a  witness  to  be 
recalled,  observing  that  this  was  not  a  criminal  case-  liko 
that  cited  by  Mr.  Pearson  (6). 

A  witness  being  recalled,  proved  the  dose  to  be  in  the 
occupation  of  the  plaintiff,  and  that  it  was  in  the  pariah 
and  county,  laid  in  the  declaration. 

Verdict  for  the  plaintiff;  damages.  One  Farthing; 

The  learned  Judge  refused  to  certify. 


(ft)  A  plaintiff  has  been  allowed 
in  a  penal  action,  under  a  statute, 
to  supply  proof  which  his  counsel 
had  omitted  to  bring  forward 
before  closing  his  case.  The  case 
of—,  Clk.  T.  Sir  MonUfptu  Bur- 
poyne,  Barty  tried  at  Chelmsford, 
was  an  action  of  debt,  for  £20  per 
month,  for  not  going  to  church, 
under  the  statute  of  S3  Eliz.  c.  1 . 
There  the  plaintiff*s  counsel  for- 
got to  prove  that  Sir  Montague 
lived  in  the  parish ;  but  was  per- 
mitted to  recall  a  witness  to  prove 
this,  after  he  had  closed  his  case. 
Sir  Montague  then  entered  on  his 
defence,  whicli  was  under  the 
12th  section  of  thatstatute^  which 
makes  it  an  excuse  tfcat  divine  ser- 


vice should  be  performed  in  die 
defendants  house:  on  which  a  ver- 
dict was  given  in  his  favour.  It 
may  at  first  sight  appear  strsnge^ 
that  the  defendant,  in  the  priad^ 
pal  case,  did  not  put  the  plea  of 
right  of  way  on  the  record:  bil 
he  was  properly  advised  to  mail 
it;  because  you  should  never  joe* 
tify  a  frivolous  trespass,  unless  yeb 
are  sure  of  success;  since,  if  the 
justification  is  found  against  yoil^ 
with  only  nominal  (fam«$rt#  it  cei^ 
riesfitll  coits.  The  same  rule  mp^ 
plies  where  a  battery  is  justified* 
and  the  plea  fails :  but  if  the  et- 
muli  only  is  justified,  and  tlUt jus- 
tification fiiils,  it  does  not  of  ne* 
cessity  carry  full  costs. 
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Cmipbetl  md  Ryan,  for  the  plaintiff.  }^ 

Brown 

Piorsom^  for  the  defeod^nt.  GiLii. 

[Attoruies— -IfaniafftrAt  and  CoUitu,] 


Ltsteb,  Esq.  v.  Brown  and  Others.  ^»^y  «^- 

TfllS  WW  an  action  of  debt,  on  the  third  section  of  the   '»  •^'^  f^ 

debt,  on  th# 

itatnte  II  Geo.  2,  c.  19,  against  the  defendant,  George  iiGeo.»,c.i9. 
Brown,  lor  double  valae  of  goods  fraudulently  removed  J**^f%2^ 
from  a  farm,  of  which  he  was  tenant  to  the  plaintiff,  to  leotijrenovmg 
prerent  a  distress  for  rent,  and  against  the  other  defend*  aloKiftdtttfCM; 
tats,  bis  sous,  for  aiding  and  assisting:  him.  Plea-.Tbe  '^  fimmauriM^ 
general  issue.  autfi  it  io  tbe 

To  support  the  action,  the  plaintiff's  steward  proved  ^'itb  coaoui-^ 
that  George  Brown  was  tenant  of  the  farm,  of  which  tbe  ^^f^^  *'  **^ 
plaintiff  was  landlord;  and  that  he  was  upwards  of  £500  th€ut.Mut*% 
*  in  arrear  of  rest;  that  be  had  often  threatened  Brown  with  *^^  reaK^ed 

'  Ue  food*  wOk 

a  diitms.  UttouttuLwiU 


Evidcace  was  given  to  show,  that  great  quantities  of  *Z}^*^^^ 
faming  stock  were  removed ;  some  to  a  farm  of  one  of  kMmUjr  ruM^* 
diesooSsSOOK  to  ocfaer  places:  and  circumstances  and  de*  ^^iktmtwta^ 
dsratioBs  of  ail  ibe  defendants,  to  convmce  tbe  Jurv  of  »<^  ^^  '^ 
the  fraadaleas  lati  al.  Evidence  was  also  given  of  tbe  small 
•■d  iasofiaeat  value  of  tbe  goods  left  on  tbe  prenuses, 
•■d  oTAe  valae  of  tbe  goods  taken  awaj. 
Fnaa  tbe  traai  rv  iminitiija,  it  appeared  that  tbe  goods 

vera  aot  reaao^vfii  ia  tbe  nigbt,  or  with  aav  particular 

odment. 


Pase,  J^  iasiii^  tbai  tbe  removal  ia  the  webt,  or 
vitb  roHffitlaarBTt   w^re  i»u(  aecje««arT  to  *apftot  ibe 
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tion ;  and  therefore  thk  was  only  evidence  to  rebut  the 
evidence  of  fraudulent  intent. 

It  appeared  that  the  removal  was  effected  by  the  aonsy 
without  any  active  participation  by  the  father,  who  only 
appeared  to  be  privy  and  consentinfj^  to  the  removal. 

Taunton  objected,  that  that  put  an  end  to  the  action; 
because  the  statute  only  gave  the  penalty  in  cases  where 
the  removal  was  by  the  tenant,  assisted  by  others;  hmret 
on  the  evidence,  it  was  just  the  reverse  (a). 

Park,  J.,  thought,  that,  if  the. sons  removed  the  goods, 
with  the  father's  consent,  all  were  equally  principals;  or 
a  tenant,  who  was  afflicted  with  the  gout,  might  have  his 
goods  fraudulently  removed  with  impunity.  His  Lordship 
then  left  it  to  the  jury  to  say,  whether  they  thought  the 
removal  fraudulent;  and,  if  so,  they  would  say  whether 
the  removal  was  by  the  sons  alone,  with  the  privity  and 
consent  of  the  father. 

The  jury  found  for  the  plaintiff,  stating  the  removal  to 
be  by  the  sons  on(y,  with  the  father's  privity  and  consent 

The  learned  Judge  gave  Mr.  Taunton  leave  to  enter  a 
nonsuit,  in  case  the  Court  above  should  be  with  him  on 
his  objection. 


(a)  The  words  of  the  9rd  mc- 
tioo  of  the  statute  11  GveaS,  c  19, 
are :  **  To  deter  tenants  from  frau- 
**  dalently  conveying  away  their 
goods  and  cliattels,  and  others 
from  wilfolly  aiding  or  anisting 
**  therein.**  It  is  enacted,  "  that 
if  any  such  tenant  or  lessee 
shall  fraudulently  remove,  and 
"  convey  away  his  or  her  goods 
"  or  chattels  as  aforesakL  or  if 
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« 


« 


M 

«4 
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•< 

<« 

« 

4* 
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any  person  or  persoot  shall  wil- 
fully and  knowingly  aid  or  as- 
sist any  such  tenant  or  Inrntf^ 
in  such  fraudulent  conv^^ing 
away,  or  carrying  off  any  part 
of  his  or  her  goods  or  chattel^ 
or  in  concealing  the  same^  ail 
and  every  perK>n  and  penons 
so  offending,  shall  ibrfeit  and 
pay,  &c." 
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Campbell  and  ^  for  the  plaintiff. 

TbunUmf  for  the  defendants. 

LAttorDiei*-JU0f(i  and  WfUtUr.} 


'.  Id  the  following  Michael  mag  Term,  Peanon  moved  to 
artfr  a  nonsuit  on  the  point  reserved  by  Mr.  Jastice  Park; 
bat  the  Court  of  King's  fiench,  concurring  with  the  opin- 
ion of  Mr.  Justice  Park,  refused  the  rule. 


BEFORE  MR.  BARON  HULLOCK. 


DoByOn  the  joint  and  several  Demises  of  the  Minister,    Juip99ik. 
Church  wardens,  and  Overseers  of  the  Poor  of  the  Parish 
of  St.  Julian,  Shrewsbury,  v.  Cowley. 

XoIS  was.  an  ejectment  to  recover  a  certain  quantity  of  Ejectment  am- 
hnd,  situate  in  Fish^Street,  Shrewsbury,  in  the  parish  of  "°*>  ^~°fi^* 
St  Julian.  The  land  in  question  was  really  the  soil  of  for  Mtting  up  • 
pwt  of  the  street  itself.  ^  'H^U 

The  facts  were  these : ^The  defendant  had  for  some  years  ^  ^^^^  of 

onacted  stalls  in  Fish-street,  on  market  days,  and  he  had  owner  of  iiie 


the  churchyard*wall  as  the  back  of  his  stalls:  for  *^''' 
Aim  use  of  their  wall  he  had  paid  the  parish  of  St.  Julian 
£5  ft-year.  The  lessors  of  the  plaintiff  had  given  him  no- 
tice to  quit,  and  he  ceased  to  use  the  wall,  and  built  his 
rtdlsin  the  street,  with  wooden  backs,  three  inches  from  the 
vail.  The  present  ejectment  was  brought,  the  parish  al- 
leging that  the  soil  of  the  street  was  their  freehold,  as  far 
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as  the  middle,  in  like  mannet  ag  the  soil  of  a  rirer  to  the 
filum  aqH(B(a). 

HuLLOCK,  B.  had  never  heard  before  of  an  ejectmenl 
for  a  street,  and  was  decidedly  of  opinion  that  it  would 
not  lie,  if  the  soil  of  the  street  did  belong  to  the  parish^ 
and  there  would  be  some  difficulty  in  proring  that.  The 
proper  way  would  be  for  them  to  bring  an  action  of  tres- 
pass fot  disturbing  their  soil,  as  is  done  in  cases  of  tlisi* 
turbance  of  mines,  where  a  public  road  runs  over  the 
face  of  the  land. 

Plaintiffs  nonsoited. 


Jufy99ih.      Hg^  y^  Edmond  Whitcomb,  Gent.,  one  of  the  Coroners 

of  Shropshire. 

Information  a-    -^^'^  ^^  ^  criminal  information,  which  charged,  that 
gainst  a  coroner  the  defendant,  being  one  of  the  coroners  of  the  county  of 

for  eonvpUoft  ' 

in  bis  office,  who  was  found  guilty.     The  judge  refused  to  commit  the  defendant^  or  to  bold 
him  to  bail,  no  disposition  to  abMK>nd  being  shown. 


.  (a)  The  case  of  the  ilf ft^or,  ifc, 
y  Northampton  y.  Ward,  2  Str. 
Rep.  1238,  and  1  NVils.  Rep.  107, 
Was  ati  actioD  of  trespass  quar^ 
elataum  f regit,  for  breaking  the 
plaiutiff's  close,  called  Butcher 
Row,  aud  erecting  a  stall  there. 
Tiie  defendant  pleaded,  that  if 
Mi  a  iharket,  and  that  he  enter- 
ad  and  put  up  a  stall  there  to  sell 
his  meat:  Replication,  that  the 
plaiotifb  were  seized  in  fee  of 
the  soil  and  market;  and  that  the 
defendant,  without  leave,  and  of 
hitoowa  wrong,  entered  and  set 
up  a  staU.  To  this  there  was  a 
demurrer*    The  case  was  argued 


three  times  before  the  Goort  at 
King's  Bench  i  and  itwascooteDd* 
ed,  that  the  defendant  bad  a  right 
t6  put  up  a  stall  in  the  ttiar ket,  and . 
that  trespass  w^  not  the  }fr6ptftm»' 
tion.  Per  Cariam — Nopsrsonhaa 
a  right  to  set  up  a  stall  in.  a  nuur- 
kety  without  paying  a  compensa- 
tion to  the  owner  of  the  soil;  and 
if ohe  do6i  wrongfully  place«  stsfl 
there,  an  action  of  trespass  is  the 
proper  remedy  for  the  owner  of 
the  soil.    He  cannot  bring  debt 
or  assumpsit,  as  there  is  no  cer- 
tain duty  or  implied  contnicL  The 
case  of  the  Mayor,  4rc.  of  Norwich 
V.  Swan,  %  BI.  Rep.  1116,  is  pre- 
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Smlop,  ••  mch  coroner  bdd  an  inquest  on  one  Sarah  New-       1^^ 
ton,  who  waa  murdered  by  John  Newton,  her  husband;  of        ^'^ 
which  murder  John  Newton  was  convicted ;  and  that  the   Wbitcomb. 
defendant  corruptly,  and  for  lucre  and  g^ain,  secretly  ex- 
amined several  of  the  witnesses,  before  the  swearin/Bfof 
the  jury;  that  he,  knowing  Newton  to  be  suspected  of  the 
murder,  corruptly  agreed  with  him  to  persuade  the  jury, 
that  be  was  not  the  cause  of  his  wife's  death;  that  he  cor- 
ruptly dismissed  twelve  of  the  twenty-four  jurors  sum- 
moned; that  he  corruptly  omitted  to  examine  a  witness, 
whose  evidence  he  was  apprised  of;  and  prevented  the ju- 
lyfram  riewing  the  body.    The  other  counts,  fourteen  in 
nomber,  charged  each  of  these  corrupt  nets  separately, 

and  in  different  ways.     Plea Not  guilty. 

Witnesses  were  called  to  prove  the  facts  charged,  and 
cirennistances  to  induce  the  jury  to  infer  corruption.  An 
examined  copy  of  the  record  of  conviction  of  John 
Newton,  for  murder,  was  put  in  (a) ;  and  the  original  record 
of  the  inquisition  on  the  body  of  Sarah  Newton,  under  the 
hiods  and  seals  of  the  defendant,  as  coroner,  and  of  the 
jarors  (ft). 


For  the  deTence,  witnesses  were  called  to  disprove  the 
circumstances  charged,  and  the  corruption;  one  of  whom 
was  cross-examined  as  to  an  affidavit  he  had  made  contra- 
dictory of  bis  present  statement.  The  affidavit  was  read : 
il  was  an  affidavit  made  by  the  witness  in  the  Court  of 
lisg^s  Beiidi,  and  used  in  the  showing  cause  against 
the  mle  nisi  for  the  present  information  (c)« 


cWy  tiiniknr,  except  that  there 
flie  defendant  placed  a  table  to 
iA  liii  irooda  opon,  instead  of 
cnctiag  a  stall. 

(a)  Yoo  get  this  by  applying 
it  the  office  of  the  clerk  of  assize 
^tfae  circoity  for  an  office  copy 
^Ihe  leoofd  you  want,  and  let- 


ting a  witness,  who  will  attend 
the  trial,  examine  such  copy  with 
the  original  record. 

(h)  This  record  was  produced 
by  the  clerk  of  assize. 

(e)  The  way  to  get  the  original 
of  any  affidavit  from  the  crown 
office^  for  the  purpose  of  produc- 


196 


laes. 


V, 

WsitcombJ 


CASES  ON  THE 

The  defendants  coansel  also  pat  in  the  original  depo* 
sitions  taken  before  the  defendant  at  the  inquest. 

HuLLOGK,  B.,  left  the  evidence  of  the  facts,  and  the 
corrupt  motive  to  the  jury. 

Verdict Guilty. 

Pearson  asked  that  the  defendant  should  give  bail  for 
his  appearance  to  receive  judgment. 

HVLL0CK9  B.9  stated,  that  where  no  disposition  to  ab- 
scond was  manifested,  the  application  was  quite  unosudy 
and  declined  making  any  such  order. 

Pearson  then  asked  for  the  defendant's  own  recog- 
nizances, which  the  learned  Baron  also  declined  or- 
dering (d). 

Pearson^  Campbell^  Hussein  and  JSyan,  for  the  proaoeii- 
tion. 

Peake^  Serjt.,  JerviSf  PuUer^  and  Corbet^  for  the  de- 
fendant. 


[Attorolet— £Miis(e  and  CoUint.'] 


iDg  it  in  evidence  on  a  trial*  it  to 
cauie  an  office  copy  of  it  to  be 
taken ;  the  attoraey  in  the  cause 
in  which  it  is  to  be  prodnced,  (or 
other  proper  person),  then  gives 
an  undertaking  to  return  the  on- 
ginal  affidavit  as  soon  as  used.  He 
is  (on  one  of  the  derks  in  court 
obtaining  a  judge*s  order  for  that 
purpose,  which  order  is  granted 
on  a  statement  of  the  (actsi)  per- 


mitted, to  take  it  «w^-,  Jcaviny 
the  office  copy  and  the  usdertsk- 
ing  in  its  place  till  it  is  returned. 
((f)  In  some  of  the  cases  of  bka- 
phemous  libel,  I  have  known  the 
defendant  committed,  or  hekllo 
bail  for  his  appearance  to  receive 
judgment,  though  no  particular 
disposition  to  escape  has  been  ma* 
nifested. 
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HEREFORD  ASSIZES. 


(Craum  Side.) 


BEFORE  MIL  BARON  HULLOCK. 


Rex  tu  Thomas  Hallowat.  jvfy  s\h 

XHE  indictment  in  this  case  charged  the  prisoner  with  VarUmee. — An 

^ta^g  one  brass  furnace,  at  the  ParUh  of  BrUley,  in  '^^^^  J"^ 

Am  county  of  Hereford.  ^rau  jumaee" 

From  the  evidence,  it  appeared,  that  the  prisoner  had  ^^  H.tfnot  rap^- 

stolen  the  furnace  at  a  place  called  Clowes,  in  the  county  l^'^^^  ^J  ^^|* 

,  ,  dence  of  steal- 

sf  Radnor,  and  that  he  carried  it  a^little  way,  and  then  ingabriMfor. 
broke  it,  bringing  the  fragments  into  the  county  of  Here*  "*^^of  B. 
ford.     It  appeared  that  Clowes,  and  the  place  at  which  and  breaking  it 
he  broke  the  furnace,  were  both  more  than  five  hundred  iXu^the 
yards  from  the  boundary  of  the  county  of  Hereford  (a).      Pj^«»  *»*®  ^• 

HuLLOCK,  B.,  directed  an  acquittal,^nd  said|:  Though 
a  prisoner  may  be  indicted  for  a  larceny  in  any  county, 
into  which  he  takes  stolen  property,  the  present  indict- 
Mst  most  fail,  as  he  never  had  the  ^  brass  fwmace^*  in 
Herefiwdshire,  or  within  five  hundred  yards  of  its  boun- 
dsries:  he  merely  had  there[certain  pieces  of  brass  (6). 

Verdict— Not  Guilty. 


(c)  By  the  statute  59  Geo.  d,  c.  siifiicient  to  lay  the  c^ence  in  ei- 

96^  S  S»  it  is  enacted,  that  in  any  Iher. 

adictmcot  for  felony  committed  (ft)  With  regard  to  descripflon 

ti  the  bouDdary  of  two  or  more  of  stolen  property  in  an  indict* 


or  within  five  hundred      ment,  it  is  particularly  necessary 
V  9  of  the  boundary,  it  shall  be     to  be  precise.    Nothing  is  sooom* 
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1883 


July  ZXtt. 


Same  v.  Same. 


Variance, — An   X  HE  same  prisoner  was  also  indicted  for  stealing  <Uwo 
stealing  two tur-  turkies."    [See  Note  (b)  to  the  preceding  case.] 

ktet^  not  sap- 
ported  by  proof  of  stealing  two  dead  torkies. 


mon  as  for  the  clearest  cases  to  fail 
from  a  mis- description  of  this  kind. 
I  need  not  mention  the  well  known 
cases  of  a  man,  indicted  for  steal- 
ing a  pair  of  stockings,  being  ac- 
quitted, becaqse  the  stockings 
were  proved  to  be  odd  ones;  or  of 
the  person  acquitted  of  stealing  a 
ducky  because  in  proof  it  turned 
out  to  be  a  drake.  I  was  present 
at  the  acquittal  of  a  man  for  for- 
gery, in  altering  a  levari  faeiat 
from  the  county  courts  because  it 
WQ8  called  in  the  indictment  ^ 
writj  a  levari  facia$  from  the 
county  court  not  being  a  writ, 
but  only  a  warrant  iVom  the  she- 
rififto  hb  officer.  It  is  best,  at 
least  in  one  count,  to  call  teething, 
stolen  by  the  same  name  the  wit- 
nesses will  call  it  in  their  evidence. 
When  an  animal  is  described  in 
ao  indictment  by  its  name  only, 
without  the  epithet  deadt  it  will 
be  considered  to  be  alive.  An 
indittnienf  for  stealing  a  horse 
would  be  but  ill  supported  by 
proofofstealin^adeadhoi]^.  The 
nearest  case  that  I  recollect  to 
have  met  with  is  Rough's  case,  in 
Mr.  £ast*s  Pleas  of  the  Crown, 
where  the  prisoner  was  indicted 
for  stealing  a  pheasant  of  the  va* 
lue  of  forty  shillings,  of  the  goods 
and  ekaitels  of  the  prosecutor :  the 
twelve  Judges  held,  that,   fVom 


tlie  description,  it  must  be  taken 
to  be  a  pheasant  alive,  and  ao  ferm 
ndiurtB;  and,  to  show  it  to  be  a 
felony,  the  indictmentshould  slate 
it  to  have  been  dead  or  reclaipied; 
and  the  stating  it  to  be  of  the  foods 
and  ehattels,  did  not  supply  the  de- 
ficiency. Perhaps  the  moat  cn- 
rious  distinction  between  Kvfng 
and  dead  is,  that  the  stealing  ^hf 
skin  of  a  dog,  hke  stealing  anv 
other  skin  from  the  furrier,  k  a 
larceny ;  whereas  itealing  the  fir- 
ing dog,  which  is  the  akiu  and 
something  more,  is  uq  larceny^ 
dogs  being  considered  in  law  of  a 
base  nature,  and  not  subject  to- 
larceny.  In  actions  against  loidi 
Qfmanors  for  taking  awajr  g%sie» 
the  declaration  usually  is,  th^  tli« 
defendant,  "  with  force  and  aniM» 
"  seized,  took,  and  carried  away  ** 
so  many  **  dead  hares,"  &c.  BM- 
y.  Date,  7  Taunt  Rep,  MK  sad 
Churchward  v.  Studdy,  14  £S|i, 
Rep.  249»  are  instances  of  this.  |l 
may  be  said,  that,  in  actioua  §ot 
penalties,  for  having  game  in  poa 
session,  it  is  not  usual  to  state  that 
the  defendant  had  a  dead  hare  in 
his  possession,  but  merely  «  A«rp. 
I  apprehend  the  reason  is,  thai 
this  being  an  action  on  a  statute^ 
it  is  considered  sufficient  to  follow, 
the  words  of  it. 


I 
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In  evidence  the  turkies  appeared  to  have  been  dead  tar- 
kies,  stolen  from  a  larder.  ^^[^ 


HuLLOCK,  B.,  ruledy  that  this  indictment  could  not  be 
sapported ;  for  *^  two  turkies**  must  be  taken  to  mean  live 
turkies.  It  ought  to  haiv)  been  for  stealing  two  dead 
tarkies^ 

Verdict_Not  Guilty. 


o. 
Hallowat. 


Rbx  V.  George  Ttler  and  John  Finch. 


July  Slit. 


XHESE  prisoners  were  indicted  for  breaking  into  a  house  Confettion  of  a 
ia  the  day-time,  no  person  being  therein.  prisoner  to  a 

constable,  who 
had  held  out  bo 

Cwrwood  offered  to  prove  a  confession  of  the  prisoner  "?"^"*"^  *• 

RttCby  made  to  a  constable.  an  indncemeDt 

had  been  |»re- 
▼ioosl  J  held  out 

Sir  W.  OweUf  for  the  prisoners,  wished  to  show  that  the  ^J  *  ^tUm  in 
frigmer  Finch,  being  locked  up  alone  in  a  room  at  a  ihorit/. 
poblic-bouse,  was  told  by  a  manj  that  the  other  prisoner 
kid  Ipid  all,  and  he  had  better  do  the  same  to  save  his 
•eck:  and  that  on  this  the  prisoner  Finch  confessed  (a). 

i 

HuLLOCK,  B.,  held,  that  as  the  promise  (if  any)  wa^  by 
t  person  wholly  without  authority,  the  subsequent  con- 
ioo  to  the  constable,  who  had  held  out  no  inducement. 


<a)W]»eiitlie8appoaedcoDfes8iou      see  a  maa'a   refusal  to  confeas, 
m  prof  ed,  it  appeared  tfiat  the      nearly  as  strong  evidence  against 


nidy  that  a  man  had  told  him,  as  if  he  had  actually  cenfeas- 

he  had  better  tell  all,  for  the  ed.  See  the  case  of  Rex  v.  EUza- 

praoner  had  confessed;  but  beth  CfibhimSf  supra,  and  the  notes 

ftil  he  woold  not  say  a  word,  for  to  that  case. 

^  CUM  too  fitf  north.    Here  w 
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l8iS>        mint  be  contidered  at  roloDterj)  and  was  tberefiire  eii^ 
Rex         dence. 
T^'«  Verdict-Guilty.  . 


&   FiNOB* 


Cvrwoodf  for  the  proaecutioii. 
Sir  W.  Otcen^  for  the  priaooer. 


(Civil  side.) 


BEFORE  MR.  JUSTICE  PARK. 


JW^aiJt  Doe,  on  the  Demise  of  Davis,  v.  Davis* 

A  HmmiMm,  HThE  plaintiff  was  the  eldest,  and  the  defendant  theae* 
with  hit  father  cond  son  of  a  Mr.  Davis,  who  was  seized  in  fee  of  the 
h'  ^d '  tiT  hold.  ^^^^^  ^^^  which  the  present  ejectment  was  broaght^  It 
ing  posKition  appeared  that  the  defendant  had  lived  with  hik  father 
house,  leviei  ft  '^^  some  time  previous  to  his  death,  at  the  house  in  qaes^ 
fine  with  pro-  tion,  and  continued  to  reside  in  the  house  after  the  fkther's 

clamations.  The 

eldest  son  need  death,  when  he  levied  a  fine  with  proclamations,  whioh 
Mhierentr^to  ^*"  proved;  and  the  defendant's  counsel  contended,  that 
avoid  this  fine,    he  must  suCceed,  as  there  had  been  no  actual  entry  b j  Ae 

lessor  of  the  plaintiff;  but.. 

Park,  J.,  considered  such  entry  unnecessary,  as  the 
second  son  merely  continued  in  the  house  he  had  rightful* 
)y  resided  in  during  his  father's  lifetime;  and  that  he 
was  not  seized  of  the  freehold  rightfully,  or  by  disseisin. 
His  lordship  therefore  directed  a 

Verdict  for  the 
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A  rale  nisi  for  a  new  trial  having  been  obtained,  and 
lie  case  argued  in  tke  Court  of  Exchequer-. 

Graham,  B.,  now  delivered  the  opinion  of  the  Court — 
fa  this  case  a  second  son  is  left  in  possession  at  the  death 
of  bis  father,  and  levi€6  a  fine.    The  question  is,  whether 
iie  has  a  freehold  by  disseizin.     A  person,  to  levy  a  fine, 
most  either  have  a  freehold  by  right  or  by  wrong.    And 
if  by  wrong  the  cases  show,  that  the  possession  must  be 
adverse.     There  must  be  a  wrong  in  the  original  entry. 
Now  here  the  defendant  was  permitted  to  enter  by  his  fa- 
ther, which  is  clearly  not  a  tortious  entry ;  and  in  Doe  v. 
PerkinSf  Lord  Ellenborough  and  the  rest  of  the  Court 
held,  that  if  a  man  held  over  on  a  lease,  and  a  descent  was 
cast,  the  entry  was  not  tolled;  because  the  possession  of 
|he  defendant's  ancestor  did   not   originate  tortiously. 
We  are  therefore  of  opinion,  that  the  present  defendant's 
Kion  was  not  a  disseizin  of  the  freehold  (a). 

• 

Rule  discharged. 
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Demise  of 

Datis, 

o. 
Davis. 

Nov.  S2iU. 


(s)  Id  the  case  of  Dom  v. 
Pirkimt,  3  M.  &  S.,  a  lessee  ibr 
jean  of  a  tenant  for  life,  who 
had  died,  levied  a  fine.  Lord 
EiXBnoaouGH,  in  giving  judg^ 
Meat,  saysy  that  in  order  to  eon- 
tiitmt§  m  duitizin,  there  mutt  he  a 
wnm^lfuL entry.  A  wrongful  con- ' 
tnniaiice  in  possession  is  not  a  dis- 
KiilB;  and  a  fine  by  such  a  per- 
son will  not  recyiire  an  entry  to  a- 
loid  it ;  aad  a  descent  cast  will 
as*  Ml  the   entry:  and  in  WU- 


Uame  v.  Thonuu,  12  East,  955, 
Lord  ELLBNBoaouGH  lays  down, 
that  a  dcvizee  of  a  tenant  for 
life,  entering  and  receiving  the 
rents,  is  not  a  disbeizor;  for  suc^ 
a  person  might  not  do  it  adversely, 
nor  even  know  of  the  claim  of  the 
lessor  of  the  plaintiff.  However, 
in  the  case  of  Lee  Compere  v. 
Hicks,  7  T.  R.  727,  it  is  laid 
down,  that  after  a  fine  levied  by 
a  tenuutfor  life,  there  must  be  an 
entry  before  ejectment  brought 
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Augutt  UL 


Watling  v.  Walters. 


A  depaty  over- 
seer, or  even  a 
mere  stronger, 
directing  a  sur- 
geon to  attend 
a  poor  man,  is  * 
liable  to  pay  the 
aorgeon. 


JPHIS  was  au  action  by  a  surgeon  for  work  and  labour 

in  attending  a  third  person.     Plea General  issue. 

In  evidence,  it  appeared,  that  a  pauper,  in  theparishof 
which  defendant  was  deputy  overseer  of  the  poor,  (not  aa 
assistant  overseer  under  69  Greo.  8.  cap.  12,)  met  with  a 
serious  accident;  it  was  proved  that  the  plaintiff  attend* 
ed  him,  and  that  the  charges  were  fair. 


Whether  an    . 
overseer  is  lia- 
ble to  pay  a 
surgeon  who  at- 
tends a  panper 
without  a  re- 
tainer— qu^ref 
A  deputy  o\  er« 
seer  is  not. 


Park,  J.,  said,  that,  without  deciding  whether  or  not 
an  action  could  be  maintained  against  the  overseer  of  a 
parish  by  a  surgeon,  for  attending  a  pauper,  he  was  of 
opinion  that  the  defendant  being  a  mere  deputy  overseer, 
this  action  could  not  be  maintained  against  him,  without 
some  evidence  of  a  retainer  (a). 


(a)  No  case  has  yet  decided,  that 
an  overseer  is  compellable  to  pay 
a  surgeon's  bill,  for  attending  a 
pauper  of  his  parish,  unless  there 
has  been  an  order  by  him,  or  a 
subsequent  promise,  or  a  know- 
ledge of  the  attendance,  and  an 
acquiescence  in  it.  It  has  been 
contended,  that  the  moral  obliga- 
tion of  the  overseer  to  provide 
physic  for  a  pauper,  is  sufficient  by 
itself  to  raise  an  implied  as- 
sumpsit; but  the  tendency  of  the 
cases  is  to  show,  that  this  is  a  good 
consideration  for  a  promise,  but 
does  not  of  itself  amount  even  to 
an  iniplied  promise.  See  WaUon 
V.  Turner,  Bull.  N.  P.  Wennal  v. 
Adney,  S  Bos.  &  Pull.  247,  At 
kins  V.  Banwellf  2  £a.  Rep.  50b 
and  Lamb  v.  Buneep  4  M.  &S. 
S75.  Cases  have  also  decided  that 


a  pauper  hurt  is  casual  poor, 
wherever  he  then  happens  to  be, 
and  that  parish  is  bound  to  pro- 
vide assistance  for  him,  which  the 
parish  he  is  legally  settled  iu  is 
not  bound  to  reimburse:  this  is  laid 
down  in  the  cases  of  Atkim  v. 
Banwell,  and  Lamb  v.  Bunee,  I 
ought  here  to  mention  the  caae  of 
Sneath  v.  Tomkins,  in  the  Coort 
of  King's  Bench,  from  the  Noi^ 
folk  Circuit,  in  Trinity  Teim, 
18^;  in  which,  in  an  action  Ibr  a 
surgeon's  bill,  it  appeated  that  a 
pauper  legally  settled  in  the  pa- 
rish of  A.  met  with  an  accident  in 
the  parish  of  B.,  where  he  waa  jrt 
tended  by  the  plaintiff,  a  surgeon; 
after  the  attendance,  the  defend- 
ant, who  was  overseer  of  A.,  la 
ivhich  the  pauper  was  settled 
gave  an  express  promise  tB  pay 
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£?idence  was  then  given,  that  the  defendant  had  sent 
a  person  to  the  plaintiff  to  say,  that  if  he  would  attend  the 
|lioper,  be  (the  defendant)  would  pay  him. 

The  defence  attempted  was,  that  the  order  was  given 
B0(  by  the  defendant,  but  by  a  Mr.  Insol ;  this  wholly  failed. 
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Park,  J.,  was  clearly  of  opinion,  that  if  a  deputy  over- 
seer, or  even  a  mere  stranger  directed  a  surgeon  to  attend 
a  poor  man,  such  person  was  clearly  liable  to  pay  the  sur- 
geon. 

Verdict  for  the  plaintiff;  damages,  £15. 

Maule  and  Davis,  for  the  plaintiff. 

Rusielf  for  the  defendant. 

rAttornies— Homi  and  WarburtonJ] 


.«*-.<»  v 


MONMOUTH  ASSIZES. 


(Civil  Side.) 


FoTiiERoiLL  and  Others  v,  Jones. 


August  Stk 


JTEDS  was  an  action  for  goods  sold  and  delivered,  in   A  defendant 

which  the  general  issue  only  was  pleaded,  and  no  notice  puintirs    de- 
of  set-off  given  !*  n»»»^  ^<>'  ^^^^ 

^  sold     by    pro- 

dwmg  a  debtor  and  creditor  accooht  in  the  hand-writing  of  the  plaintiiTs  clerks  tiiowing  goods 
■old  hj  defendant  to  plaintiff,  onleis  he  has  pleaded  or  giVen  notice  of  set- off. 


Um  pbuotiff.  At  the  tnal  the 
poiut  of  liability  was  reserved.  In 
the  Court  above  it  was  contended 
fiSbal  die  pauper  being  casual  poor 
tt  R.,  the  parish  of  A.  had  nothing 
Id  do  with  his  cure;  the  Court  re- 
fommtndcd  a  compromiaey  which 
was  acceded  to;  when  it  was  in- 


timated from  the  Bench,  that  two 
of  the  Judges  thought  it  highly 
doubtful,  whetlier,  as  the  pauper 
was  casual  poor  in  B.  there  was 
any  consideration  for  a  subsequent 
promise  by  the  overseer  of  A., 
and  they  had  very  great  doubts 
whether  the  action  could  be  main- 
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From  the  eridence  it  appeared,  that  the  planitii^ 
FornBaeuui.   owners  of  iron  works;  and  also  kept  a  general  shop  for  gro* 
^^  ceries,  &c.  to  supply  their  own  men,  and  other  persons  who* 

Jones.  might  deal  there.  The  defendant  was  ashoesMiker:  it  ap- 
peared that  the  defendant  dealt  at  the  shop,  and  that  Am 
plaintiffs  bought  shoes  of  himforthemselves  and  their  men, 
and  that  each  party  kept  a  book>  in  which  the  opposite 
party  wrote  every  dealing  between  them. 

The  plaintiffs'  shopman  was  called  to  prove  the  delivery 
of  groceries,  and  the  defendant's  counsel  put  into  his  hand 
a  book,  which  he  admitted  contained  a  true  account  of 
groceries  delivered  on  one  side, and  shoes  delivered  on  the 
1^  other;  the  whole  being  of  the  witness's  hand*writing. 
It  was  objected,  that  this  account  of  shoes  could  not  be 
set  off,  as  no  notice  of  set-off  had  been  given  (a). 

Puller^  for  the  defendant,  contended,  that  as  the  plain* 
tiffs'  servant  wrote  the  account,  the  shoe  bill  was  so  much 
written  off  the  plaintiffs'  account,  just  the  same  as  if  that 
amount  had  been  paid  in  money. 

HuLLOCK,  B.  ruled,  that  though  it  might  have  been  as 
Mr.  Pti//er  contended,  if  a  balance  had  been  struck  between 
the  parties;  as  it  was,  it  was  merely  an  account  of  a  gro- 
cer's bill  on  one  side,  and  a  shoe  bill  an  the  other;  just  the 
common  case  of  mutual  debts,  which  could  not  be  set  off 
without  a  plea  or  notice  of  set-off;  which  not  having  b^en 
given  here,  the  defendant  could  not  avail  himself  of  the 


tain  ed»  as  this  prdbise  cmme  with-     tice ;  and  as  the  notice  ought  to  be 
in  the  rule  of  nudum  pactufiL  as  precise  as  the  plea,  there 


(«)  lu  country  causes  a  set-off  is  little  disadvantage  in  so  doingw 

sometimes  pleaded,  instead  of  no-  But  if  pleaded,  it  is  usual  to  pleadi 

tice  being  given  of  it,  wbkh  has  also  the  general  issue,  so  that  y0» 

the  advantage  of  saving  the  ex-  must  be  at  the  expense  of  lecte 

penae  of  a  witneN  to  prove  ttie  no-  to  plead  doable,  && 
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daim  for  shoes.    His  lordship  recomnieiided  a  compro-        1^ 

Biie,  which  ended  in  s  Fovbbrgi  Ll 

&On. 

Verdict  for  the  plaintiff,  for  the  balance.  Johu. 

TiLMHtan  and  Campbell^  for  the  plaintiffs. 
AtMsr  and  CVm*,  fbr  the  defendant. 

[Attornies— iSMtAand  Davis,]  , 


GLOUCESTER  ASSIZES. 


(Civil  Side). 


BEFORE  MR.  JUSTICE  PARK. 


Freeman  v.  Arkell.  Augwi  uih. 

TnS  was  an  action  airainst  the  defendant,  for  malici-*  A  plaintiff » not 

,  1  iii*-A«-        at  liberty  to  give 

omy  CBdrging  th^  plaintiff  with  an  assanlt  before  a  Ma-  tecondery  e^i- 
gktrate,  on  which  he  was  committed  to  prison;  and  on  a  ^^niwiuVf^ado 
bfll  being  presented  to  the  Grand  Jury  by  the  defendant,  cument,  if  hii 
it  was  by  them  ignored.    This  charge  was  variously  laid  JJ^toTperion^* 
in  three  Connts;  a  fourth  count  charged,  that  the  de-  not  connected 
fendant  maliciously  indicted  the  plaintiff,  saying  nothing  without  calling 
of  the  proceedings  before  the  Magistrate.    Plea — Not  that  person. 
gdlty. 

For  the  plaintiff.  Dr.  Timbrell  a  Magistrate,  was  call- 
ed to  produce  the  information  warrant,  and  depositions 
before  him  concerning  the  assaiiH;  he  hsTing  had  a 
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18Sa- 


pcena  duces  tecunh  for  that  purpose*  This  witness  stated, 
that  he  had  returned  them  to  the  Quarter  Sessions,  andF 
had  given  them  to  Mr.  Bloxsome,  the  deputy  Clerk  of  die 
Peace»  or  to  Mr.  B.'s  clerk,  who  assisted  him  at  the  Quaiw 
ter  Sessions. 

Mr.  Bloxsome  was  called,  he  stated  that  he  bad  no  re- 
collection of  receiving  the  papers  in  question;  they  were 
not  to  be  found  after  diligent  search  in  the  Clerk  of  the 
Peace  office. 

The  plaintiff's  counsel,  wished  his  Lordship  to  admit 
secondary  evidence. 


Park,  J. You  have  not  called  Mr.  Bloxsome's  elerk. 


Pearson^  replied,  that  they  did  not  know  of  his  exisl- 
ence;  they  called  the  Magistrate  and  the  acting  Clerk  of 
the  Peace,  the  only  accredited  officers;  if  they  had  tbem 
not,  he  submitted  the  plaintiff  was  entitled  to  give 
condary  evidence. 


Park,  J. If  they  were  lost,  the  plaintiff  would  be  en* 

titled  to  do  so;  but,  as  it  is,  for  aught  that  appears,  die 
clerk  may  have  tbem  now  in  bis  possession  (a). 


(«)  In  the  case  of  Judge  Jobn- 
SON,  7  £a*  Rep.  6d»  and  the  other 
cases,  where  secondary  evidence 
was  admitted,  there  was  strong 
reafimn  to  presiimey  that  the  writ- 
ing was  reaHy  destroyed ;  but  the 
case  most  like  the  present  was 
Rex  V.  The  inhabitanU  of  Castle- 
tan,  6  Ter.  Rep.  236,  whe^e  it 
was  necessary  to  prove  an  inden- 
ture of  apprenticeship  of  Martha 
Pidley:  Nicholas  Tims,  her  mas- 
ter, when  called,  stated,  that  he 
had  delivered  it  to  a  Miss  Taylor 
of  Bomford,  to  whom  he  had 
made  a  parol  amgnnieot  of  the 


apprentice.  Evklenre  was  givs» 
that  Miss  Taylor^  who  was  Hvfaig^ 
but  not  called,  had  said  she  could 
not  find  it.  The  SeisiODs  woiild' 
not  admit  secondary  cvideAoe,  be* 
cause  Miss  Taylor  was  not  oiffledl 
to  prove  the  lots.  The  Court  abov* 
thought  the  case  too  clear  Ibr  ar- 
gument, and  that  if  the  indeotiirs 
could  not  be  produced,  efideno^ 
must  be  brought  to  show  tiiat  it 
was  lost  or  destroyed.  Here  it 
was  traced  to  Miss  Taylor,  atid  no 
further  evidence  given.  The  Coart 
then  coufirmed  the  decision  oTtlie 
Ses8ion% 
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Pmraon  then  intimated  his  iDtention  of  proceeding  on 
the  fourth  count;  he  recalled  Mr.  Bloxsomcy  who  pro^^ 
docedthe  bill  ignored,  (not  a  copy)  (b);  and  called  one  of 
the  Grand  Jury,  who  proved  that  the  defendant  was  the 
prosecutor  on  it  (c). 

Tauntonj  objected,  that,  on  the  record,  in  setting  out 
the  indictment,  there  was  a  variance;  the  record  being, 
^  then  and  tlkere  did  make  mi  assault;**  the  indictment, 
*  ad  then  and  there  make  m  assault." 


187 


1828. 


in  wCioD  for 
malicioiuproK. 
cotioDf  the 
plaiotiff  HM J 
call  ooe  of  th« 
Gnmd  Jury,  to 
prove  that  the 
defendant  was 
ProfecQtor  on 
the  indictment 


Park,  J.  said,  it  had  been  .amended  on  a  summons  be-  Sembu,  that  in 
ibre  him  that  morning,  but  he  thought  it  no  variance,  eioiu'^  proMcok 
e?en  if  it  had  not  been  ameuded.    The  plaintiff  had  at  V^o^  the  record, 

*  ,  ,       .  in  setting  oat 

Ae  same  time  amended,  by  altering  a  mistake  in  the  re-  the  indictment, 
cwd  of  •*  plaintiff"  for  «  defendant "  (d).  "^^Jf iftl,^ 

"  mtk€  0u  auault;  **  the  indictment  really  sayiug,  "  did  then  and  there  mahe  an  attauU,"  u  no 
vtriaace.  However,  the  Judge  at  the  assises  will  allow  it  to  be  amended^  on  sammont;  at  he 
liUy  the  word  "  pUdntiffp"  for  the  word  *'  defendant/'  in  the  record. 


{h)  You  cannoty  in  an  action  for 
■uliaaoB  prosecutioo  for  felony, 
ohtiin  a  copy  of  the  indictment 
C3Ett|il  by    application    to    the 
Court,  where  the  trial  took  place; 
tnd  as  order  from  that  Comt  for 
i^  or  dte  tLjUU,  to  the  same  effect, 
from  the  Attorney  Gr^neral:  but 
lUiiinotao  on  an  action  for  a  ma- 
icioQB  indictmeDt  for  a  mifdemean- 
ft    In  Merruon  v.  iKe//y»  1  BL 
Icpw385,  the  Clerk  of  the  Peace 
if  Wolaiiiiiter    was  tubpemaed: 
mi  ht  pvodoced  the  original  re- 
find  ef  acquittal:  it  was  objected* 
tet  a  copy,  by  order  of  the  Court 
where  it  took  phice,  should  have 
hnn  produced;  Lord  Manspibld 
that  it  was  so  in  felony,  but 
io  misdemeanor.     But 
in  ftkmy,  it  was  held  in  Le- 
§m  T.  TolUrvmf^  14  Ea.  Rep.  302, 
tiMt  if  llie  officer  produced  the 
reeordt  or  you   could  prove  an 


authenticated  copy,  it  was  evi- 
dence, though  not  obtained  by  or^ 
der  ox  fiat;  but  a  discreet  officer 
WQiild  apply  to  the  Court,  and 
state  the  circumstances,  before 
he  produced  the  record,  or  gave 
a  copy. 

(e)  This  is  generally  proved  by 
calling  one  of  the  Grand  Jury;  a 
Grand  Juror  may  be  called  to 
prove  any  substantive  foct  withm 
his  knowledge,  but  not  any  thing 
which  he  hears  as  a  Grand  Juror, 
or  which  comes  within  his  oath 
of  secrecy. 

(d)  Any  small  or  verbal  error, 
or  omission  in  the  record,  can  be 
rectified  by  applying  to  the  Judge 
of  Niii  prius,  at  his  lodgings,  and 
getting  a  summons  from  him,  for 
the  other  attorney  to  show  cause : 
he  then,  after  hearing  both  attor- 
nies,  will,  in  his  discretion,  give  an 
order  for  the  alteratioiM.   The  re* 


1«9  CASE&  OM  tH£ 

^jf^*  Hit  Lordship  said,  tiuit  the  questioB  of  probdrii^ 

AnA  m  Meb  att^  OTBOt^  was  a  qosslion  fer  the  Jadge  (e);  aiftd  Aat  tiM 

Srj>f^ut^  '•^^  ^'^  ^  ''^*"  ''^®'***  thrown  out,  was  no  proof  of  a  want  4if 

prob*M«  etLuat  pfobable  catiso. 

tl*nfbrti* 

ji^4  Pearson  said,  be  should  also  prore  that  there  was  in 

fitiet  BO  assault. 


The  Judge  thought  the  praceedhigs  before  the  Magis- 
trate formed  so  leadteg  a  fcaUire  of  the  €teei  thai  11  Mtld 
not  be  made  out  without  them.    His  Lordship  therefore 


Nonsuited  the 


Pearson  and  Qodeon^  for  the  pkiintiff. 
Taunion^  for  the  defendant. 


[Attorn! 


and  Ftytr,] 


In  Michaelmas  Term,  1823,  Pedtsan  moved  for  a  rule 
nisi  for  a  new  trial,  which  was  granted ;  and  at  the  ait- 


«ord  kl  th^  altered  by  the  Attorney 
secordin^ly,  and  he  pinft  da  the 
Ji]dge*8  ordei*,  as  his  Justification 
for  So  doing.  Besides  slterations 
like  th6  firescntf  I  have  kno#n  Sn 
order  given  in  an  action  against 
the  Hundred,  for  the  demolition 
of  a  house  in  a  riot,  for  hiserttng 
in  the  record  after  the  day  in  the 
diNrlaratioify  the  words  **  and  at 
^  divers  other  days  and  times.** 
Formerly,  none  hot  a  Judge  of 
the  Court  that  the  record  came 
fMA^  eould  do  this;  and  if  no 
Jsdge  of  fflit  C6orf  #as  on  tfast 
ChftMfy  the  Sttorif^  ^is  obngcid 


to  go  on  with  the  b1andei%»  or  tb 
go  to  another  Circuit  to  find  i 
Judge  of  that  Court.  To  remedy 
Whicli,  by  the  statute  1  Qe6.  4*  c^ 
66,  §  5f  it  iaf  enacted,  that  a  Jiidgplf 
of  either  of  the  three  sofieifd^ 
Courts  shouTd,  on  the  Circuit; 
make  snch  orders  on  suannoosei^ 
as  he  ftiightdoyif  betrefeaJiidgii 
of  the  Coort  that  the  record  cam^ 
frtfm. 

(e)  That  the  question  of  pr6ba- 
ble  cause,  is  a  question  Ibr  Uie 
Jvtdge  and  not  for  the  Jury,  #iv 
S^M  hi  the  casi«  of  (SMddt^  t. 
OttndUt  Say.  Rep.  1:  Dkkisov,  J. 
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tings  of  the  Judges  under  the  King's  warranty  before  igg: 

Hilary  Term,  1824,  the  rule  for  a  new  trial  was  made  Frbbmaw 
absidiite. 


r. 

AULELL. 


Harper  f;.  Cook« 


Ay0.  no. 


This  wm  an  action  against  the  defendant,  that,  he  and  A  pUintur  aajr 
the  plaintiff  being  joint  collectors  of  King's  taxes  for  the  f^^^^j^^^f  ^^ 
parish  of  Mitchel  Dean,  the  defendant  maliciously  made  contenu  of  a 


written 


an  affidavit,  that  the  plaintiff  was  a  defaulter  for  faxes,  iTthMeii'**^* 


whereby  his  croods  were  seized.    Plea General  issue/      po«eMion  k 

wasy  proved  tbtl 

The  commissioner,  (Rev.  Mr.  Crawley),  before  whom  thej  bad  made 

die  affidavit  was  made,  and  his  clerk,  Mr.  Lucas,  proving  fo|'|r^'^*|[|M 

that  it  could  not  be  found  after  diligent  search,  the  learn-  not  find  it. 
ed  Judge  admitted  parol  evidence  of  its  contents. 

Verdict  for  the  defendant,  the  want  of  probable  cause 
lot  being  sufficiently  made  out. 

Thumion  and  Curwoody  for  the  plaintiff. 

Jervis  and  Campbell^  for  the  defendant. 

[  Attornies — Williami  &  Goddard  and  Lucas,] 


m  Wd  at  the  trial,  and  the  Court 
aiiove  oonfirmed  it  And  in  the 
<i|Wiiuiii  of  Lords  Manbfibld  and 
LsuQHBOROYJOHy  reported  in  Sutr 
IM  V.  J^knstmu,  1  Ter.  Rep.  545, 
it  ii  laid  down,  that  "  the  ques- 

*  tkm  of  probable  cause,  is  a  mix« 

*  cd  proposition  of  law  and  fact : 

*  Whether  the  circumstances  al- 


M 


leged  to  show  it  probable,  or 
**  not  probable,  are  true,  and  ex- 
**  isted,  is  a  matter  of  fact;  but 
whether,  supposing  them  true, 
they  amount  to  a  probable 
cause,  is  a  question  of  law  -,  and 
upon  this  distinction  proceeded 
the  case  of  Reynolds  v.  Ksniw 
dy,  1  Wils.Rep.edd." 


tt 


M 


tt 


tt 


tt 


tt 
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A%g.  1S«*.  Prbwit  v.  Tilly. 

# 

In  traspMs        JL  HIS  was  an  action  of  trespass^  quote  elausum  fregiU 

S!^^iftb^e-  P'®^^* '^^^  general  issue,  and  several  jusUficatious;  one 

fenduitjiMtifiet  of  whicb  alleged  a  right  of  free  wharfage  on  the  loctu  te 
Sefa^  11  •**'  ywo,  in  the  inhabitants  of  Oldbury  in  the  parish  of  Thom- 

freewhtrffbr     borv*  • 

the  inkabHtnti  ^  • 

of  O*  an  in* 

Uiitint  of  a        \y^^  ^f  ^^^  witnesses  for  the  defence  was  examined  om 

banmcoape- 

tent  witneM;     vcir  dire^  by  Mr.  Taunton.    He  admitted  that  be  was  an 
fi^ant^toJL  inhabitant  of  Oldbury. 

tel  content  to 
weve  thet  plee^ 

beitconpetent.      The  learned  Judge  held  him  not  a  competent  witpfisi 

Buty  on  the  defendant's  counsel  consenting  to  abandon 
the  plea  laying  the  right  of  wharfage  as  aboTe,  (of  which 
abandonment  the  associate  made  a  memorandum  on  die 
back  of  the  record),  the  witness's  evidence  was  admit* 
ted. 

Verdict  for  the  plaintiff. 

Taunton  and  ,for  the  plaintiff. 

Ludlow  and  CrosSf  for  the  defendant. 

[Attoraie*-— 12o/pA  and  Jeffwries*'] 
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Harvbt  v.  Rbynolds. 


TnIS  was  an  aclion  for  injuring  the  plaidtiff's  right  of  Lea^e  and  li- 
oenmoD,atHor8ley,by  the  defendant's  bailding  a  cottage  ^^^"U"** 
€t  the  common.    The  defence  was  .cleave  and  licence  common  given 
kjr  the  plaintiff.  bJ'p^TT 

It  appeared  in  evidence,  that  the  plaintiff  was  a  farmer,  can  bring  no 
ttid  bad  a  right  of  common  in  the  locuif  and  that  the  de-  encnMchment, 
fcndant  built  a  cottage  there  in  the  year  1821.    It  was  ad-  ^'  ^  ""^ 

^  "^  entoommonia 

Bitted  onr all  sides,  that  no  sufficient  common  remained:  left. 

kot  it  appeared,  that  in  August,  1822,  there  was  a  peram- 

Matioa  by  the  lord  of  the  manor  and  freeholders,  (among 

whom  was  the  plaintiff),  for  the  purpose  of  examining 

w&at  encroachments  had  been  made*    It  was  then  pro- 

fssed  that  the  defendant,  for  this  encroachment,  should 

pty  to  ifae  lord  l&s.  a-year,  when  the  plaintiff  himself 

mkitd  that  defendant  should   pay  but  10«.  a«year,  and 

We  a  lease  of  it  from  the  lord  for  ninety-nine  years;  and 

directions  were  given  for  such  lease  to  be  prepared:  but 

in  Michaelmas  Term,  1822,  before  any  lease  was  executed, 

the  plaintiff  brought  his  present  action. 

Park,  J.,  was  of  opinion  that  these  facts  clearly  ampunted 
to  leave  and  licence;  and  the  plaintiff  was  therefore  non- 
raited,  with  leave  to  enter  a  verdict  for  the  plaintiff,  with 
lominal  damages,  in  case  the  Court  above  should  be  of 
^ion,  that  these  facts  did  not  amount  to  leave  and  li- 
cence. 


JerviSf  having  obtained  a  rule  nisi  for  entering  a  ver-     Nov.  99n(2. 
diet  for  the  plaintiffs. 


CASES  ON  THE 

Tatmton  and  Campbell  now  showed  causey  and  relied 
principally  on  the  case  of  Winter  v.  BrockweU. 

Jervis  and  LudloWf  in  support  of  the  rule,  contended, 
that  these  facts  did  not  amount  to  a  licence :  for  that,  in 
fact,  the  plaintiff  gives  up  his  right  of  common  without 
any  equivalent,  and  that  there  waa  no  evidence  thflt 
the  agreennnt  for  the  IQt.  rent  was  ever  carried  ialo 
effect;  and  at  most  it  was  only  a  conditional  licence ;  mmi 
the  condition  (the  executing  a  lease)  had  not  been  per* 
fiHmed* 

HuLLOcK,  B..»I  conceive  that  it  was  a  licence,  as  aooa 
as  all  parties  had  agreed  at  the  perambulation. 

9 

I 

OnAHAir,  B« ^The  plaintiff  was  competent  to  give  tbis 

licence,  as  far  as  regards  his  own  rights.  He  gives  the  li* 
oence  on  certain  terms;  everything  is  in  train  for  cotn* 
plying  with  the  terms,  which  is  all  that  could  be  at  tbt 
time  the  action  was  brought:  but  the  plaintiff,  instead  of 
giving  the  defendant  an  opportunity  of  fulfilling  the  con- 
dition, brings  an  action.  I  think  he  was  properly  non* 
suited. 

Garrow,  B.,  was  of  the  same  opinion. 

Huvi^oGK,  B^—This  case  does  not  come  exactly  within 
that  of  Wmtei^  and  Brockwelly  which  has  been  confirmed 
by  other  cases;  but  I  think  the  nonsuit  was  right.  I  do  not 
think  that  a  commoner's  expressing  no  dissent  to  an  en- 
cfoachmeot^  at  all  bars  his  action  as  a  licence.  If  the 
plaintiff  had  not  acceded  to  the  arrangement  at  the  perw 
ambulation,  I  think  he  could  have  maintained  this  action; 
but  on  that  occasion  he  himself  makes  a  proposition  for 
the  encroachment  continuing  on  a  certain  payment  being 
made:  this  is  agreed  to;  and  if  the  money  is  not  paid, 
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Ike  defeDdaift  is  liable  to  pay  it.    I  think  the  nontoit  was 
right. 

Rule  discharged. 
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HAaVkT 

RSTSSLIM. 


la  die  case  of  Winter  v.  Brock- 
wdk  8  East,  308,  the  plaintiff 
ki  gben  the  defendant  leave  to 
fit  a  skylight  over  his  area,  and 
dterwardi,not  liking  \t,  he  (plain- 
tiff) had  given  the  defendant  no- 
te Id  remove  it    At  the  trial, 
Loid  Ei.i.BVBoaouoB  held,  that 
(he  lioeDce   being   executed,  it 
enld  not  be  revoked,  at  least  not 
wiAont  die  plaintiff*s  putting  the 
MsdsDt  into  bis  original  situsp 
ta,  by  paying  him  the  expense 
hihsd  been  at  in  putting  up  the 


skylight.  And  on  a  motion  for  a 
new  trials  his  Lordship  expressed 
the  same  opinion,  and  cited  the 
case  of  TFe&  V.  Pslfmoieer,  Palm- 
er 7  U  where  Hauohtoit,  J.  lays 
down,  that  a  licence  executed  is 
not  countermandable,  but  only 
when  executory.  In  Tmflor  v. 
WttUrt^  7  Taunt  374,  the  case  of 
WitUerr.  Brpekwell  is  confirmed ; 
and  the  Court  decide,  that  a  li- 
cence to  be  exercised  on  land, 
need  not  be  by  deed,  nor  even  by 
writing. 


CASES 


AT 


NISI    PRIUS. 


AT  THE 


Ubittingtf  Atttv  Hilars  MUtm, 


COURT  OF  KING'S  BENCH. 


Siittmgg  at  Guildhall,  (tfter  Hilary  Term,  1824. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


PROMOTIONS. 

IN  Ihis  vacatioOy  Lord  Gifford^  Lord  Chief  Justice  of  1824. 
Ike  Court  of  Common  Pleas,  was  appointed  Master  of  the 
lolb,  f/ice  Sir  Thomas  Plumer,  Knight,  deceased;  and 
Sr  William  Draper  Best,  Knight,  one  of  the  Judges 
of  the  Court  of  King's  Bench,  was  appointed  Lord  Chief 
Jislice  of  the  Court  of  Common  Pleas,  vice  Lord  Gifford  ; 
aid  Joseph  Littledale,  Esq.  was  appointed  a  Judge  of 
^  Court  of  King's  Bench,  vtce  Lord  Chief  Justice  Best. 

In  Easter  Term,  William  St.  Julibn  Arabin,  Esq. 
•ad  Thomas  Wilde,  Esq.  were  called  to  the  degree  of 
Sajeant  at  Law. 
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Fth.  uik.  CosTBR  V.  SYM0HS9  otherwise  Sherwood. 

A  letter  written   J.  HIS  was  an  actioQ  OQ  a  bill  of  exchange,  drawn  by 
ofabill^iseTi-  one  Shaw,  on,  and  accepted  by,  the  defendant,  and  in- 
dence  for  the     dorsed  bv  Shaw  to  a  person  named  Akers,  and  by  Akers 
action  bj  in-      to  the  plaintiff. 
acceptor?*"^*        The  prima  facie  case  having  been  made  out — 

For  the  defendant  it  was  proved,  that  he  was  merely 
the  servant  of  Shaw,  the  drawer,  and  had  no  consideration 
for  his  acceptance;  and  that  another  bill  bad  been  pven 
by  Shaw  to  Akers,  with  his  (Shaw's)  name  upon  it,  bat 
to  which  the  defendant  was  no  party;  which  hill,  it  was 
contended,  was  in  lieo  of  that  on  which  the  action  was 
brought.  And  to  prove  that  Akers  knew  of,  and  consent* 
"^  ed  to  such  arrangement,  it  was  proposed  to  read  a  lettw 

addressed  by  him  to  Shaw,  whicji  Shaw  swore  related  to 
the  transaction  in  question. 

Gazelee^  for  the  plaintiff,  objected. Akers  is  in  exist- 
ence, and  may  be  called.  I  admit  we  are  bound  by  any 
act  of  Akers,  but  not  by  what  he  says. 

Abbott^  C.  J. I  think,  in  a  case  at  the  last  sittings^  I 

admitted  evidence  of  a  similar  description;  and  I  believe 
the  question  is  now  before  the  Court,  on  a  motion  for  a 
new  trial.    I  wilF  take  a  note  of  the  objection. 

The  letter  was  then  read.  It  contained  a  request  to 
Shaw  to  bring  the  second  bill  with  him,  and  concluded 
with  these  words,  ^'this  will  take  out  Sherwood  entirely, 


Abbott,  C.J. I  think  I  ought  to  receive  this  evidence* 

It  is  a  declaration  of  the  party  under  whom  the  plaintiff 
claims  title,  shewing  that  he  had  no  title  at  all.    Shaw 
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pal  his  name  on  the  second  bill  to  assist  Sherwood,  and         ^^^ 
Akers  consents  to  this  arrangement.  Cosrsa 

V. 

Symoms. 
Akers  was  then  called  by  the  plainUiTs  counsel ;  but 

hit  explanation  not  being  satisfactory,  the  jury,  under 

Ui  lordship's  direction,  found  a 

Verdict  for  tlie  defendant. 

Gazeleef  for  the  plaintiff* 

Scarlett  and  Campbell^  for  the  defendant. 

[Attoruiea — Hodgson  aad  Blackttoek  &  JSiince.] 


M^  Shane  v.  Gill.  Feh.  xntk. 

rVoRK  and  labor.    The  plaintiff  in  this  action,  who  An  tgreement 

had  been  a  bankrupt,  claimed  the  sum  of  34/.  4^.  from  5^^'^^"^ 

the  defendant; 80/.  for  procuring  the  sale,  at  a  certain  peraon, that  the 

fom,  of  his  (the  bankrupt's)  house  to  the  defendant,  and  recei^^a^sum 

U.  4s.  for  letting  it  after  the  purchase,  in  the  capacity  of  ®^  ™«>fy  ^^^"^ 

a  house  agent.    The  4/.  As.  had  been  tendered.  md  on  his  ob- 

A  witness  proved  a  conversation  which  took  place  be-  t«n«>gfro«»W8 

■^                                                                       '^       ^  •ssigneet  the 

tween  tbe  plaintiff  and  defendant.  The  defendant  wished  nUe of  bu  house 

to  purchase  the  house,  and  the  plaintiff  said  to  him,  '<  Let  ^  ^  cemiT"' 

*as  have  a  clear  understanding:  if  you  become  a  pur-  priceyitvoid 
either  by  your  own  bidding  or  mine,  I  shall  ex- 


*  ped  9dLf  or  five  per  cent,  provided  your  purchase- 
^  m(mej  i»  under  600/."  The  defendant  said,  **  Cer- 
^  lainly,  you  shall  have  30/.t  but  do  not  limit  yourself 
a  few  pounds  of  the  600/." 
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Abbott,  C.  J..  If  I  understand  tfais  rightly^  it  h  tf 
bargain  between  the  bankrupt  and  a  purchaser,  to  obtain 
the  property  for  him  at  a  certain  sum,  in  consideration 

ofao/j 

The  plaintjflfs  counsel  replied  in  the  affirmatiTe. 

Abbott,  C.  J. — ^Then  I  am  of  opinion  it  is  void  in  law: 
even  though  the  assignees  had  consented,  it  is  a  fraud  on 
all  the  creditors  except  them* 

The  plaintiff's  counsel  then  examined  one  of  thef 
assignees,  who  stated  that  the  plaintiff  called  upon  him 
at  his  house. 

The  defendant's  counsel  objected  to  any  thing  that 
passed  when  the  defendant  was  not  present. 

Abbott,  C.J. ^he  plaintiff's  counsel  thinks  that  if 

he  proves  the  consent  of  the  assignees  to  the  agreement^ 
it  will  be  good;  and  he  is  setting  about  doing  it.  t 

The  assignee  stated  that  the  plaintiff  told  him  be  bad 
a  friend  who  was  coming  to  purchase  the  house^  and  if 
the  assignees  would  give  that  friend  the  preference,  he 
(the  plaintiff)  would  have  an  interest  in  it.  The  property 
was  eventually  sold  to  the  defendant  for  560/.,  the  as- 
signees conceiving  that  it  was  bought  for  the  plaintiffi 
It  appeared  that  a  meeting  of  creditors  agreed  to  tbcr 
price,  at  the  bankrupt's  suggestion. 

The  occtipier  of  the  house  proved  the  letting  of  it  to 
bim  by  the  plaintiff,  as  the  defendant's  agent. 

x\bbott,  C.J. I  am  clearly  of  opinion  that  an  agrees 

hient,  by  which  any  person  is  enabled  to  buy  the  property 
at  a  certain  sum,  on  giving  the  bankrupt  90/.,  is  void  ill 


Gill. 
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lav.    A  communication  of  the  agreement  to  all  the  ere-       yi!^^ 

ditors  might  make  a  difference,  but  a  communication  to      M'Shahb 

the  assignees  alone  will  not  do.    But  in  this  case  there 

lisft  been  no  communication  to  either,  of  any  thing  like 

the  contract  spoken  to  the  witness.      His  lordship  then 

called  upon  the  defendant's  counsel  to  proFC  the  tender 

of  the  4iL  4«.  for  the  letting,  which  being  done 

The  plaintiff  was  nonsuited. 

Marry  ait  and  Chitty^iox  the  plaintiff. 

Scarkii  and  D.  Pollock^  for  the  defendant. 

[Attoroieb — Sabine  and  Hughes,} 


HouoH  and  Another  i;.  Warr.  Fib.  isth. 

Action  on  a  bond  against  the  defendant,  as  surety  of  a  letter  irom  a 

the  collector  to  the  Bloomsbury  Dispensary,  of  which  the  J"^ftolhc?b* 

phintiflEs  were  the  treasurers.    Plea—General  issue.  lig««>  of  hit 

A  witness  proved  the  execution  of  the  bond,  and  the  ^y^^^  {^  ^^  ^ot 

oiIieGtor  himself  prored  his   being  a  defaulter  to  the  J^J*^']!'/^^"^^^^^ 

•moant  of  between  £200  and  £300.  letter  is  no  de- 

fence to  an  mc* 
tiooonthebond 

The  defendant's  counsel  inquired  whether  his   lord*^  for  a  deficit, 
sUp  thought  a  letter  addressed  by  the  defendant  to  the  tiieicttcr,ifit 
oonmiittee  of  the  Dispensary,  previous  to  the  deficit,  stat-  **  not  pleaded 
lag  that  he  should  not  consider  himself  bound  beyond  the  it  bo  pleaded, 
date  of  that  letter^  and  that  he  had  informed  the  collector  ^^^""^ 
of  such  his  determination,  could  avail  him  in  that  action, 
or^whetber  he  must,go  into  equity  for  relief. 

Abbott,  C.  J..^!  think  he  must  go  into  equity.    His 
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lordship  inquired  if  it  had  been  pleaded,  and  was  an^ 
swered  in  the  negative. 

The  defendant's  counsel«-JDoes  yonr  lordship  think, 
that  after  such  a  notice  they  can  be  considered  to  have 
trusted  the  collector  under  the  bond. 


Abbott,  C,  J_I  think  they  may  till  it  is  revoked.  At 
all  events  yon  should  have  pleaded  it  (a). 

Verdict  for  the  plaintiff. 

Nolan  and  Richards  for  the  plaintiff. 

The  Attorney  General  and  Storks  for  the  defendant. 


[Atturnies— Pomiore  and  MilU»1 


(a)  Ip  Whelpdales  case,  5  Rqi. 
1 19a.  it  islaid  down»thatin  all  cases 
where  a  bond  is  voidable»  as  if  made 
by  an  infant  or  person  under  du- 
ress, and  also  in  cases  where  abond 
is  made  void  by  act  of  Parliament^ 
it  must  be  specially  pleaded,  and 
the  year  books  (I  H.  7.  15,  and 
9  Ed w .  4. 5),  are  cited  in  support  of 
this  position ;  but  if  it  ceases  to  be 
a  deed,  as  by  erasure,  the  plea  of 
Htm  est  factum  is  sufficient* 

In  Lambert  ▼.  Atkins,  SCamp. 
S78j  evidence  that  the  obligor  was, 
at  the  time  of  giving  the  bond,  a 
fime  eovertf  was  admitted  under 
the  general  issue.  Andin Famlder 
V.  JervmsSf  3  Camp.  186^  lunacy 
was  allowed  to  be  given  in  evi- 
dence, in  action  of  debt  on  bond, 
under  the  general  issue.  The 
cases  also  go  to  shew,  that  if  the 
bond  was  void  at  common  law. 


it  may  be  taken  advantage  of  on* 
der  Uie  general  issue,  but  if  VL 
is  void  by  statute,  or  is  only  voii^ 
able  either  by  common  law  or 
statute,  such  matter  must  be  spe- 
cially pleaded ;  and  in  practice,  in- 
fancy, gaming,  usury,  &c.  always 
are  so.  I  sesp  no  objection  to  plead- 
ing almost  any  matter  of  defence 
specially  to  debt  on  bond,  as  it 
makes  no  great  difference  in  costs» 
whether  you  plead  the  general  is- 
sue or  a  special  plea,  untoss  the 
plea  be  very  long.  It  should  be 
observed,  that  in  debt  on  bond» 
the  general  issue  is,  nan  est  Jmt' 
IMM,  and  not  nil  debet;  and  if  tlie 
latter  is  pleaded  by  mistake  (as  it 
very  often  is),  the  plaintiff  may 
demur.  In  this  form  of  action, 
payment  must  be'  pleaded  speci- 
ally; and  so  must  a  rekade. 
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SvnBii  t;.  Lucas  and  Anodrer,  Sheriff  of  Middlesex.      Feb.  loth. 

Action  against  the  sheriff  for  an  escape.    The  only  words  such  m 

point  in  dispute  was,  whether  a  person  named  Hamer  was  *'  ^  ^"^  y^^** 

arrested  by  the  sheriff's  officer,  and  escaped.  constitnte  an 

The  officer  having  the  warrant  went  to  the  One  Tun  ta.  *fE^\j,e  wo!^, 

yera  in  Jermyn  street,  where  Hamer  was  sitting.    He  of  arrest,  the 

said,  ^  Mr.  Hamer,  I  want  you.*'    Hamer  replied  **  wait  {he  officer,  and 

formeoatside  the  door,  and  I  will  come  to  you.''    The  w  "cqiiiesces, 

.  ^  ,         itisanarrest. 

officer  went  out  to  wait,  and  Hamer  went  out  at  another 
door,  and  got  away. 

Abbott,C.  J. — Mere  words  will  not  constitute  an  arrest ; 

and  if  the  officer  says,  **  I  arrest  you,"  and  the  party  runs 

airay,  it  is  no  escape ;  but  if  the  party  acquiesces  in  the 

anrest,  and  goes  with  the  officer,  it  will  be  a  good  arrest. 

If  Hamer  had  gone  even  into  the  passage  with  the  officer, 

the  arrest  would  have  been  complete:  but,  on  these  facts, 

if  i  had  been  applied  to  for  an  escape-warrant  I  would 

not  have  granted  it  (a). 

Nonsuit. 

Marry att  and  Tindaly  for  the  plaintiff. 
The  Attorney  General  and  Holt^  for  the  defendant. 
[Attomieft-*I{icM«n  and  Smith  &  BuckerJUldJ] 


(•)  in  the  case  of  Homer  v.  Boi- 
l^^odkere.  It  Geo.  2,  (mention* 
ed  in  B.  N.  P.62,)  it  ivras  held  that 
if  there  be  no  actual  touching  of 
tlK  partyv  but  he  acquievces  in  the 
armt»  and  goes  with  the  officer, 
it  H  an  arreit  J  therefore  the  ques* 
tioo  in  the  principal  case  was, 
whether  directing  the  officer  to 
go  and  wait  for  him,  was  not 
an  acquiescence   in   the  arrest. 


ttiough  it  certainly  appears  to 
have  been  not  an  acquiescence, 
but  a  trial  to  evade  the  officer,  and 
run  away.  In  Gener  v.  Spark, 
1  Salk.  79>  it  was  held,  that  if  the 
officer  had  touched  the  party  to 
be  arrested,  and  tlie  party  had  in- 
stantly run  away,  this  would  liave 
been  a  perfect  arrest,  and  the 
running  away  of  consequence  an 
escape. 
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laM* 


Feb.  \9ik.      Bi$TNOii  V.  Oarrat  and  Vbhables,  Sheriflb  of  Londoa* 


ir^er  aaberiff 
Ims  retnzned  to 
mfi'fa*  for 
£301,  that  be 
bti  levied  onlj 
£1$,  (be  plaiD- 
tiff  goes  and  re- 
ceuestbat£l3# 
be  cannot  naiii* 
tain  an  action 
for  a  false  re* 
torn. 


jPhIS  was  an  actkm  for  a  fake  return  to  ^tfi.fa.  Mued 
at  the  gait  of  the  plaintiff,  against  a  man  named  Rees,  for 
£301.    The  sheriffs  returned  that  they  had  levied  £ia 

The  formal  proofs  having  been  gone  through,  evidence 
was  given  to  show  the  return  was  false. 

The  defence  was,  that  the  plaintiff  had  gone  to  the  se^ 
condary's  office,  and  received  the  £13.  Mr.  Coilinridge, 
the  secondary,  proved  that  he  advised  him  to  consider 
before  he  received  the  money,  as  it  would  wave  any  finr- 
ther  claim  he  might  have  against  the  sherifis.  However, 
the  plaintiff  took  the  money. 

A^BOTT^CJ.  The  plaintiff  by  accepting  this  smnmjt 

l]ias  in  point  of  law  waved  all  further  claim  against  the 

sheriffs. 

Plaintiff  nonsuited* 

[Attoniie8 — LidkJUld  and  JssMf.] 


Feb.  2STd. 


If  a  IcMor,  af- 
ter a  forfeiture^ 
advises  a  per* 


Doe,  on  the  Demise  of  Sore,  v.  Eyuns^ 

JhiJECTMENT  to  recover  the  possession  of  some  houses 
on  account  of  the  lease  of  them  being  forfeited  by  their 
hot  being  finishedy  fit  for  habitation,  within  a  time  spe^ 
tbeurmofbis    cificd  in  the  lease  of  them^  granted  by  the  plaintiff  to  a 

lessee,  he  can- 
net  maintain  an 
ejectment  for 
sncb  forfeiture 
against  that 
|rarchaser;  hot 
otherwise,  if 
the  party  have 
aninterestf  e.|^. 
an  annuity  secured  on  (he  premises^  and  the  advice  is  *'  to  take  to  them/'  merely. 


persoil  named  Bayley,  who  had  assigned  the  lease  to  the 
dtfendantk 

The  prima  facie  case  being  made  out  ^^ 

For  the  defendant,  a  witness  was  called,  who  said,  ^  I  was 
**  present  at  an  interview  between  the  lessor  of  plaintiff  and 
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'^  the  defendant.  The  defendant,  began  to  repeat  aeon- 
**  Tersation  which  had  taken  place  between  her  and  Sore 
**  on  London-Bridge,  in  which  she  sajd  he  advised  her  to 
**  purchase  the' premises  of  Bay  ley*  He  did  not  expressly 
^  deoy  if,  but  appeared  to  be  very  uneasy,  and  said,  I  did 
^  not  adyise  yon  to  become  the  tenant ;  I  advised  you  to 
■^  take  to  the  premises."  On  the  witness's  oross-examinaf- 
tim  he  said^  ^  that  the  defendant  bad  an  annuity  from 
*  Btyley,  secured  on  the  premises  in  question,  which  she 
''bad  got  before  the  conversation  which  was  alleged  to 
**  imva  taken  place  on  London -Bridge." 
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Doe,  on  the 

Demise  of 

Sore, 

Eykih8< 


Abbott,  C*  J»..If  the  conversation  had  been,  as  was 
sappoeed  on  tbe  part  of  the  defendant,  that  Sore  advised 
her  to  porcbase  the  premises,  1  quite  agree^  that^  as  against 
her,  ha  would  have  no  right  to  insist  on  the  forfeiture  i 
that  is,  if  be  advised  her  to  take  an  interest^  she  having 
M  interest  before :  but  the  advice  he  gav^  her  was,  ''  to 
take  to  the  premises/'  She  bad  an  annuity  secured  on 
them,  and  was  in  consequence  interested  to  get  the  houses 
inished*  In  point  of  law  the  plaintiff  is  entitled  to  a  vet* 
diet,  having  made  out  his  case. 

Verdict  for  the  plaintiff. 
SearlM  and  Chitty  for  the  plaintiff. 

Tbe  Common  Sergeant  for  the  defendants 
[Attornies— JRtcA  and  F.  &  H.  Martin.] 


The  ooattB  always  lean  against 
fctWeituiea,  and  thereftyre,  when 
t  fcrfeitufe  has  taken  place,  if 
fte  landlofd  does  any  act  after 
aMke  of  the  forfeitwtt^  to  wave 
it»  he  cannot  subaequently  take 
adfaotage  of  it.  Receiving  or  dis- 


tnkining  for  rent  is  a  waver  of  all 
antecedent  fbrfeitures  which  the 
kndloid  knew  of  at  the  timei 
But  in  Dot^  d.  of  Skeppard,  ▼. 
AlUth  S  Taunt.  78,  where  the 
lease  was  to  be  forfeited,  if  the 
tenant  assigned  to  a  butcher,  it 
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Feh.  86<ib.  Williams  and  Others  v.  Mudie  and  Others. 

An  attornej  is  JL  HE  plaintiffs  in  this  action  were  wholesale  sti^ioaen, 
ciMe  commani-  ^^^  soaght  to  recover  from  the  defendants,  as  pix^prietxm 
cations  made  to  of  the  Leeds  Gazette,  the  amount  of  their  bill  for  stamps 

hioif  which  do  * 

not  regard  ei-  and  paper,  fumished at  varions  times,  for  the  carrying-on 
to*'o?de*fcnd*  o^tl^a^  concern.  The  difficulty  was  in  proving  the  part- 
ing an  action,     nership  of  the  defendants.    The  plaintiff's  counsel^  aftw 

examining  a  variety  of  witnesses,  were  driven  to  the  ne« 
cessity  of  calling  the  attorney  for  the  defendants.  He 
was  questioned  as  to  certain  communications  made  to  him 
at  former  periods,  when  he  was  concerned  for  them  pro* 
fessionally,  but  not  with  a  view  to  any  cause*  He  ap- 
pealed to  the  Court  to  say  whether  he  was  obliged  to 
answer. 

Abbott,  C.  J.,  held,  that  he  was  bound  to  disclose 
such  communications  as  were  made  to  him  by  the  defeoAfc 
ants  previous  to  this  action.  Whatever,  said  his  lordship^ 
is  communicated  for  the  purpose  of  bringfing  or  defendU 
ing  an  action,  is  privileged,  but  not  otherwise.  This  was 
held  in  a  case  on  the  Midland  Circuit  in  the  time  of  Ser- 
jeant Adair. 

Scarlett^  for  the  defendant^J  am  aware  that  your  lord* 
ship  has  admitted  evidence  of  a  similar  description  seve- 
ral  times  before,  and  that  your  lordship  has  laid,  dowi 
the  rule  more  liberally  than  your  predecessors;  but  I 
submit  that  the  law  is  clear,  that  any  communication, 
whether  about  an  estate  or  otherwise,  is  a  privileged 
communication.  It  was  so  decided  by  Lord  Hardwick,  in 
the  case  of  the  conveyancer  to  the  East-India  Company. 

Abbott,  C.  J. — I  have  considered  the  subject  a  great 
deal,  and  my  mind  is  made  up  upon  it. 
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Tbe  witness  was  then  examined,  but  the  answers  he 
gave  not  establishing  the  partnership,  and  there  being 
no  further  evidence  on  the  subject,  the  plaintiff  was  non- 
raited  (a). 

F.  Pollock  and  fFilde,  for  the  plaintiffs. 
Scarleii  and  Alderson^  for  the  defendants. 

[Attorniesi— Ti7#oii  &  P.  and  Rohifuon^  Sofh  &  Baitj^e^] 
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(«)  The  case  of  Wilson  v.  Rtw 
14  4  T.  R.  753,  decides  that  con- 
MfBtial  communicatious  to  coun- 
kL  attorn iesy  and  solicitors,  in 
fliOBe  capacities^  are  privileged. 
But  in  Cobden  v.  Kendrick,  4  T. 
R.  4dl»  the  Court  say,  that  the 
diffiavDce  is,  whether  the  corn- 
were  made  by  the  cH- 
to  his  attorney  in  confidence, 
aa  iaatmctions  for  conducting  his 
CHBc,  or  ffrati*  dieium.  If  it  was 
■Pl  Ihe  (brmer,  the  communica- 
tiOB  is  admiiisible  in  evidence.  In 
MU*  ▼.  Witheri,  2  Camp.  578,  it 
was  mled  by  Lord  Ellembo- 
KOvaH,  that  if  a  party  who  is  as- 
sanlted  go  to  ao  attorney  to  con- 
aalt  )um  on  it,  such  attorney  can- 
not be  allowed  to  give  evidence 
of  that  comiDunication  on  an  in- 
&tiiient  Ibr  that  assault,  to  shew 
that  the  prosecutor  gave  a  dif- 


ferent account  of  the  transac- 
tion. In  Fountain  &  Another  v. 
Younfff  6  Esp.  1  IS,  a  party  had 
sent  for  tlie  witness,  supposing  him 
to  be  an  attorney,  and  made  a 
confidential  communication  to  him 
as  such.  The  witness  was  really 
clerk  of  the  papers  in  Newgate ; 
but  had  formerly  been  clerk  to  an 
attorney.  Mansfield,  C.J.  held, 
that  the  privilege  was  only  as  to 
attomies,  and  that  no  su^h  privi- 
lege extended  to  persons  situated 
as  the  witness  was.  In  De  Barr€ 
V.  Livette,  Peake,  N.  P.  C.  77, 
Lord  Ken  YON  held,  that  the  in- 
terpreter, through  whom  a  party, 
who  was  a  foreigner,  communi- 
cated with  his  attorney  relative  to 
the  party's  defence  at  the  Old  Bai- 
ley, on  a  charge  of  felony,  could 
not  be  permitted  to  give  evidence 
of  such  communications. 


lao 
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18S4. 


Feb.  91ik. 


Doe,  on  the  Demise  of  Pitt,  v.  Hogg. 


The  depoaiting  fiJECTMENT  to  recover  possefiflion  of  the  Grigsby's 

bands  of  brew-  CofFee-House,  ID  consequeuce  of  the  forfeiture  of  the  lease 

en,  for  monej  uuJei.  n  proviso  for  re-entry,  which  was  to  take  effect  if  the 

within  the  lessee,  his  executors,  &c.  should  grant  any  underlease  of 

prcndio^for  re^  ^^^  premises,  or  **  alien,  sell,   assign,  transfer,  and  set 

entiy,  which  is  a  over,  or  Otherwise  poTt  with  the  lease  or  premises,  with- 

the  lessee,  his  **  out  the  licence  of  the  lessor." 

shouiidr'^  iMt  '^  appeared  that  the  lessee,  having  occasion  to  borrow 

•nj  underlease,  some  money  of  Messrs.  Combe  &  Co.  the  brewers,  depo* 

^r^nd  seT^'  '^^^  ^^^  '^^®  '^  their  hands,  and  Messrs.  Combe  &  Cdwf 

over,  or  other-  qu  the  receipt  from  Messrs.  Reid  &  Co.  of  the  sum  ad*i 

vfite  port  with  ^     , 

vanced,  delivered  it  over  to  them. 


the  lease  or 
prenises,  with- 
oat  licence. 


Scarlett^  for  the  plaintiff,  contended,  that  this  was  with- 
in  the  meaning  of  the  proviso,  it  being  a  parting  with  the 

# 

lease. 


Oumeyf  for  the  defendant. 1  submit  that  the  parting' 

in  this  case  was  only  a  parting  with  the  manual  posses- 
sion ;  and  a  parting  with  it,  to  work  a  forfeiture,  must  be 
a  parting  with  the  property  of  the  lease.  It  is,  in  fact,  no 
more  than  depositing  it  at  a  banker's.  The  lessor  has  not 
guarded  against  a  mere  deposit.  And  he  cited  the  case 
of  Doe  and  Sevan,  3  M,  &  S.  353  (a). 


(a)  The  great  poiut  made  on 
Dotf  d.  Goodbehere,  v.  Bevan^  3  M. 
&  S.  353*  wasy  whether  tlie  assig- 
nees of  a  bankrupt  selling  a  term 
under  an  order  of  the  Lord  Chan- 
cellor had  incurred  a  forfeiture 
under  the  words  in  the  lease,  that 
"  the  lessee,  his  executors,  admi- 


*'  nistrators,  and  anigni,  diould 
"  not  during  the  term  aesign  the 
**  indenture f  or  his  or  their  Interat 
*'  therein.**  And  the  Court  held, 
that  the  term  •*  assigns**  must  be 
taken  to  mean  voluntary  assigm^ 
and  not  assigns  by  operation  of 
law. 


Hooo. 
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Scarleiif  in  reply-^Tbe  distiaGtion  between  this  case        l^^ 
and  tbe  one  cited  is,  that  in  the  latter,  the  words  of  the        Dos, 

proviso  only  applied  to  an  assigning;  but  in  the  former  of  Pitt 

tliey  include  both  a  legal  parting,  and  any  other  parting,  ^«« 
with  the  lease.    The  deposit  communicates  ni  interest  to 
the  party  receiving  it. 

■ 

Abbott^  C.  J. I  think,  upon  the  whole,. it  will  not  do. 

Mr.  Searleii  shall  have  leave  to  move  to  enter  a  verdict 
for  the  plaintiff. 

Nonsuit. 

Scarlett  and  Adams  for  the  plaintiff. 

Qwmey  and  Hutchinson  for  the  defendant. 

lAttomia^AdUngton  &  G.  and  Whitton,] 


In  Easter  Term  Scarlett  moved,  pursuant  to  the  liberty 
rescued  at  tbe  trial,  and  the  Court  refused  his  appli- 
catioii. 


Ditcher  v.  Kenrick.  peb,  97th. 

linS  was  an   action  of  covenant.    An  attorney  was  loMtionofco- 
criled,  and  required  to  produce  the  deed.    He  said  he  ^^^JJ^VfV  "^" 
kd  it  cNily  in  his  character  of  attorney  for  a  third  person,  third  persou 
ttd  appealed  to  the  Court  whether  he  was  bound  to  pro-  ^^  .g  ,0^,^ 


k.    Abbott,  C.  J.  thought  he  was  not,  and  told  the  »^^  *^°°1,*" 
ihatiff *•  counsel  they  might  give  other  evidence.    A  the  plaintiff 
then  called,  who  produced  an  attested  copy,  ^"^^-'e^^i.**' 

dence.  An  at- 
tested copji  t>n  It.  stamp,  is  admissible  as  secondary  evidence. 


1^2 


isst^ 


DiTCBXR 

V. 
KXHRICE. 
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The  defendant's  counsel  submitted  that  there 
be  two  parts  of  the  deed, 

Abbott,  C*  J — 1  shall  not  presume  there  is 
part;  it  mmt  be  shewn. 

The  attorney  was  then  recalled,  and  said,  thi 
were  two  parts,  and  one  was  delivered  over  to  Mr 
who  had  been  the  plain tiflTs  attorney,  but  was  mm 
The  attested  copy  appeared  to  hare  been  made  |tf 
fice  of  the  witness,  who  declined  to  produce  the  o 

The  witness  then  proved  having  searched  at 
chambers  for  the  deed  without  success* 

The  attested  copy  was  then  about  to  be  read,  w 
defendant's  counsel  further  objected,  that  it  haA 
the  proper  stamp,  being  only  marked  with  a 
stamp;  whereais  the  act  requires  that  a  copy  nui 
party  to  a  deed  must  have  the  same  stamp  an  t! 
itself. 

The  plaintiff's  counsel  replied,  that  the  obaenrai 
true  where  the  copy  was  produced  as  original  ev 
but  in  the  present  case  it  was  only  offered  as  aei 
proof. 

Abbott,  C.  J.  over-ruled  the  objection,  and  thai 
no  other  answer  to  the  case,  a  verdict  was  found 
plaintiff  (a). 

Nolan  and  Gouiburn  for  the  plaintiff. 

J5.  Lowes  for  the  defendant. 

[Attorniet— Jfontiit  &  Beckett,  and  Wimhum  k  Cdki 


(«)  By  55  Gea  d.  184.  (the 
■tamp  act)  it  h  enacted,  that  every 
atteiledcopy  of  any  agreement, 
oond,  instrument  of  conveyance, 
or  ottier  deed,  iball  bear  the  lame 
itamp  as  the  original  instrument, 


if  made  for  the  secdrltjf 
any  person  taking  bem 
such  instrument;  bvtif: 
the  benefit  of  any  penoi 
ing  benefit  under  the  hi 
it  is  to  bear  a  shilling  sti 
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Gill  v.  Cubitts  and  Others. 

iHIS  was  an  action  against  the  defendants,  as  the  ac-  a  bill  broker 
emptors  of  a  bill  of  exchange.    The  handwriting  of  the  ""aracl^n'" 

pirties  was  proved.  against  the  ac- 

Far  the  defendant  it  was  proved,  that  on  the  20th  of  li^dorsed  gene- 
Aorait,  the  bill  in  qoestion,  with  two  others,  was  sent  in  a  '""^' '{ .^^  ^''* 

,  couuted  it  un- 

funel  directed  to  Birniugham,  and  stolen  from  the  coach,  der  circam- 

Atancet  wbicli 
ooght  to  have 

Omrmejf^  for  the  plaintiff,  then  called  the  plaintiff's  excited  snspi. 
derk,  who  proved,  that  his  master  was  a  bill  broker,  that  ^^d."'  "' 
the  bUl  in  qaestion  was  brought  to  their  house  to  be  dis- 
csmrtedt  soon  after  nine  in  the  morning  of  the  21st  of 
Avgvstp  the  plaintiff  bdng  then  in  the  country*    The 
mlaess  koew  the  features  of  the  person  who  brought  it, 
bat  did  not  know  his  name.     He  introduced  himself  as  a 
person  who  bad  before  brought  banker's  bills  to  be  dis- 
eoiinied.      The  witness  declined   discounting  the  bill, 
ssying,  he  did  not  know  the  parties  to  itf  (meaning  the 
ddbndants,  the  acceptors).    Upon  which,  the  person  who 
konght  it,  said,  if  inquiry  were  made,  the  parties  would 
be  found  to  be  respectable,  and  left  the  bill,  and  returned 
ia  abont  two  hours,  during  which  time  the  respectability 
of  the  acceptors  bad  been  ascertained,  and  the  bill  was 
then  discounted.   The  man  indorsed  his  name  as  Charles 
Taylor,  and  then  the  money  was  paid  him.    His  appear- 
ance was  respectable.    The  bill  was  discounted  with  the 
Money  of  Sparks  and  Co.  of  Exeter,  and  sent  to  their  town 
kaokers,  with  these  words  on  the  back—.'*  If  necessary, 
refer  to  42;  Lombard  Street,"  which  was  the  plaintiff's 
nidence.    The  bill  was  afterwards  returned,  and  paid 
by  the  plaintiff.     On  the  witness's  cross-examination,  he 
admitted  that  he  had  made  no  inquiry  as  to  the  address   ^ 
ff  the  person  who  brought  the  l)ill ;  and  the  reason  he 
yne  was,  that  he  supposed  they  had  it,  when  he  said  he 
bd  brought  bills  before.    He  also  stated,  that  it  was  not 

M  2 
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1824.  tbcir  practice  to  ask  the  bringer  bow  he  came,  by  a  bill, 
and  that  he  did  not  take  the  numbers  of  the  liotes  with 
which  he  discounted  the  bill.  On  his  re«examinatioD»  he 
saidy  that  inquiry  is  usually  made,  if  the  person  is  not 
known,  and  that  the  money  was  paid,  minus  the  discount 
and  28.  the  plaintiff's  charge. 

Scarlettf  for  the  defendants,  said,  he  did  not  meMi  lo 
contend  that  the  plaintiff  was  any  party  to  the  stealing 
of  the  bill,  but  he  thought  that  Jiis  plan  of  leaviiqf  a 
young  man  in  his  office,  with  power  to  discount  for  aoj 
one  whose  features  he  happened  to  know,  witboat  his 
name  being  put  on  the  bill,  to  make  him  responsiblet  was 
very  dangerous  and  imprdper.  It  was  very  much  like 
keeping  a  shop  to  invite  thieves  to  come  and  dispose  of 
their  stolen  property.  He  submitted  that  this  was  sndi 
negligence  on  the  part  of  the  plaintiff,  as  should  throw 
upon  him  the  loss. 

Gumejff  in  reply...If  the  principle  contended  for  by 
Mr.  Scarleiif  were  admitted  to  be  correct,  it  would  lead 
to   consequences   most   dangerous   to  commerce.      He 
cannot  impeach  the  plaintiff's  character,  but  says,  that 
there  was  want  of  caution  on  his  part,  and  therefore  be 
ought  to  suffer.    Now,  I  contend,  that  Mr.  Everett,  the 
drawer,  lias  shewn  the  first  instance  of  want  of  caatioD, 
and  it  is  not  denied  that  he  is  the  real  defendant,  and 
nq^  the  Messrs.  Cubitts.    Everett  might  have  indorsed 
the  bill  specially,  and  then  a  title  could  only  have  beoB 
derived  to  it,  by  means  of  a  capital  felony.    It  is  impos- 
sible for  a  bill  broker  to  know  the  address  of  all  the 
persons  for  whom  he  discounts.    The  real  question  is 
this — has  the  plaintiff  paid  the  consideration,  and  acted 
bona  fide  in  the  matter?  Who  ever  heard  of  a  bill  broker 
putting  his  name  on  a  bill  for  his  2^.  commission.    He 
cited  the  case  of  lAiwson  &  Weston^  4  Esp.  66;  and 
contended,  that  the  circumstances   in   that  case   were 
stronger  against  the  plaintiff  than  in  this,  and  yet  he  bad 
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i  rerdict.  He  thought  that  the  circumstaDce  of  the 
aoney  being  paid  for  the  discoant,  was  a  proof  that  the 
phiotiff  had  acted  bona  fide^  and  submitted  on  the  prin- 
ciple of  the  case  he  had  cited,  and  the  law  of  which  he 
betiered  bad  never  been  doubted,  that  no  man  would  be 
nfe  unless  he  were  entitled  to  recover  after  having  given 
ifalnable  consideration,  without  notice  of  the  commission 
sf  asjr  fraud. 

Abbott,  C.  J. ^This  is  an  action  on  a  bill  of  exchange 

<biwn  by  one  Everett,  and  accepted  by  the  defendants ; 
mde  payable  by  Everett  to  his  own  order,  and  indorsed 
gmerally.  The  plaintiff  contented  himself  in  the  first 
intance,  as  he  had  a  right,  and  as  it  was  prudent  to 
do^  with  the  mere  formal  proof  of  the  handwriting  of  the 
ptrties.  For  the  defendants,  it  has  been  shewn,  that  the 
bill  was  stolen.  The  question,  as  it  seems  to  me,  is.  Did 
the  plaintiff  take  this  bill  under  circumstances  which 
ought  to  have  excited  suspicion  in  his  mind?  for  if  he 
did  aoy  I  am  of  opinion  that  the  verdict  should  be  for  the 
defendant.  On  the  evidence,  it  appears  that  there  is 
Mthing  peculiar  to  the  bill  itself  which  is  calculated  to 
exdie  suspicion.  But  there  is  something  in  the  plaintiff's 
node  of  conducting  his  business,  which  in  my  opinion  is 
cdcalated  to  excite  suspicion.  It  appears  to  be  his  habit  to 
discount  bills,  if  the  features  of  the  party  bringing  them 
ut  known,  and  the  names  of  the  acceptors  respectable. 
Mow,  what  would  any  one  think,  if  he  were  walking  by 
the  Royal  Exchange,  and  were  to  see  a  notice  stuck  up 

is  these  words ^  Bills  having  respectable  names  upon 

"  them,  brought  by  persons  whose  features  are  known, 
"  discounted  here,  without  any  inquiry  as  to  the  bringer." 
I  confess,  I  have  myself  a  strong  feeling  upon  the  subject. 
17e  are  (as  was  very  properly  observed  by  the  learned 
counsel  for  the  plaintiff,)  to  take  care  that  we  do  not 
throw  difficulties  in  the  way  of  the  circulation  of  paper 
seearitiesy  because  the  commerce  of  the  country  is  very 
fliach  benefited  by  them,  but  we  ought  also  to  take  care, 
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that  business  shall  not  be  conducted  in  such  a  way,  mt 
to  give  encooragement  to  persons  to  steal  them,  by  af- 
fording facilities  for  the  disposal  of  them  afterwarda; 
These  two  considerations  lie  one  on  the  one  side,  ami 
one  on  the  other.  If,  either  from  the  cireomstancea  of 
the  bill  itself,  or  the  method  of  doing  business,  want^tf 
proper  and  reasonable  caation  on  the  part,  of  the  plaiilCiflr 
is  evinced,  then  I  think  the  verdict  ought  to  be  for  tM» 
defendants.  It  appears,  also,  to  be  a  sing^ilar  fact,  Aat 
the  numbers  of  the  notes  with  which  the  bill  was  dis- 
counted have  not  been  kept. 

Verdict  for  the  defendanta. 

Oumey  and  F.  Pollock^  for  the  plaintiff. 

ScarUttf  for  the  defendants. 

[Attornies — Young  and  WiUoughby.'] 


In  the  ensuing  term  Gumey  obtained  a  rule  m$i  for  a 


new  trial. 


In  the  csae  of Lawsoav,  Weston, 
4  Esp.  56,  a  bin,  with  a  general 
indoraement,  had  been  lost  by  the 
holder;  and  the  plaintifis,  who 
were  bankers,  had  discounted  it 
in  the  usual  course  of  their  busi- 
ness, for  a  person  they  did  not 


know,  without  any  knowledge  of 
the  loss.  Lord  Rcmroif  pernrilW 
them  to  recover  agaimt  the  ac- 
ceptor on  their  proving  the  tm^ 
sideration  they  had  given*  wkkfc 
his  lordship  thought  n< 


Mtarch  Ut. 


HoRNCASTLE  and  Another  v.  Moat. 


Declaration  in  J[  HE  declaration  in  this  case  stated,  that  the  plainCiffi 
STt  thfdi.  bargained  with  the  defendant  for  some  Teneriffe  Barilli^ 
feudant,  on  the  and  that  the  defendant  asserted  of  it,  that  7i  cwt.  woaU 
riffe  Barilla  at-  ^^1^6  &  tou  of  soap,  well  knowing  that  it  would  not  d< 
serted  that  7l     go ;  whereby  the  plaintiff  was  induced  to  take  it,  and  ii 

cwt.  wuold  pro-  "^  .«!  mii/*ji  iJ 

doceatonof     consequence  sustained  a  loss.    The  defendant  pleadec 

toip,  well 

knowing  it  would  not  do  to,  is  not  sapported  by  evidence  that  he  said  be  had  mada  7  toaa  « 

sosp  ont  of  51  cwt.  and  no  proof  of  the  tdenter. 


Moat* 
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the  general  iasae.    The  Lord  Chief  Justice  inquired  if 

the  dedaradon  was  in  torif  and  was  answered  in  the  ^^Q^^r' 

affmiatiye.  m 

For  the  plaintiff,  the  broker,  who  purchased  the  article, 
was  called ;  who  proved  that  the  defendant  produced  a 
sHipley  and  said  that  he  could  speak  to  its  goodness^  for 
he  Ikad  used  it,  and  made  7  ton  of  soap  with  51  cwt.  The 
sHiple  was  taken  to  the  plaintiff's,  and  tried  by  their 
procew,  and  approved. 

The  contract  was  then  read.  It  specified  merely  the 
hie,  the  parties'  names,  the  quantity  sold,  the  price, 
and  the  mode  of  payment.   . 

Abbott,  C.  J.,  [inquired  what  evidence  there  was  to 
prove  the  scienter. 

The  plaintiff's  counsel  replied,  that  he  had  no  other 
efidence  than  the  difference  between  the  quality  of  the 
lainple  and  that  of  the  bulk. 

Abbott,  C.  J....If  there  had  been  any  warranty  in  the 
contiact,  or  any  thing  saying  that  the  bulk  was  to  be 
Kke  the  sample,  then  that  might  do.  But  I  cannot  infer 
a  fraud,  or  ask  the  Jury  to  infer  a  fraud,  because  the 
resnft  of  one  man's  experiment  differs  from  that  of  ano- 
ther's. Besides,  in  the  declaration  it  is  laid,  that  he 
Mscrted  that  7i  cwt.  would  make  a  ton,  whereas  the 
proof  tt,  that  he  said,  61  cwt.  had  produced  7  tons.  It 
liight  be  true,  as  to  the  larger  quantity,  and  not  as  to  the 
snaller.    As  there  is  no  warranty,  the  plaintiff  must  be 

cdled  (a). 

Nonsuit. 
Qwnujf  and  PhUty  for  the  plaintiffs.   . 

Scarleitf  for  the  defendant. 

[Attoraies — Orchard  aad  Rogers,] 


(s)  In  OMi  of  this  sort  the  de-  sured,  and  faith  Ail  I  y  promised, 
HaratiOD  k  usually  not  in  iort,  but  &c.  and  you  add  the  conunoH 
IB  contrtct,  that  the  defendant  as*  ■    money  counts. 
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Mweh  Ut, 


Dambr  v.  Lanoton. 


In  an  action  for 
work  and  la- 
boor,  when  the 
plaintiff  has 
established  a 
quantum  me- 
ruit, if  the  de- 
fendant's wit- 
ness prove  the 
existence  of  a 
written  con- 
tract, and  the 
plaintiff  insist 
on  the  defend- 
ant's produc- 
ing itj  and  it  is 
not  prodoced, 
the  plaintiff 
most  be  called : 
bot  if  the  plain- 
tiff does  not 
require  its  pro- 
d  action,  the 
case  may  pro- 
ceed. 


X  HIS  was  an  a€tion  to  recover  the  sum  of  lOiL  lOi.  finr 
erecting  a  tent,  or  temporary  roonii  on  the  defendant's* 
lawn.  The  plaintiff's  witnesses  established  a  quantum 
meruit^  and  on  the  cross-examination  of  the  defendant's 
agents  who  was  called  for  the  defendant,  and  who  had 
negotiated  with  the  plaintiff  in  the  affair,  it  came  out» 
that  he  had  written  the  terms  in  his  book,  which  had 
been  signed  by  the  plaintiff. 

Parkf  for  the  plaintiff,  submitted,  that  this  must  be 
produced  by  the  defendant. 

Marryatff  for  the  defendant,  observed,  that  if  there 
was  any  contract,  the  plaintiff  wanted  it  as  much  as  the 
defendant. 

Abbott,  C.  J.  inquired  of  Park  if  he  meant  to  call  for  lU 

Park  said,  certainly  not,  but  he  should  insist  on  the 
defendant's  producing  it. 


Abbott,  C.  J....If  you  insist  that  there  is  a  written 
contract,  then  I  think  that  the  plaintiff  must  be  nonsuited* 

Park  submitted,  that  the  rule  was  settled,  that  if  on 
the  cross-examination  of  the  plaintiff's  witnesses,  it  came 
out  that  there  is  a  written  contract,  the  plaintiff,  in4Mich 
case,  must  be  nonsuited.  But  when  the  plaintiff  has 
proved  a  quantum  fneruitf  and  the  fact  of  the  existence  o€ 
such  contract  comes  out  in  the  progress  of  the  defendant'* 
case,  then  he  is  bound  to  produce  it. 
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Abbott,  C  J[»— .You  cannot  go  on  a  quantum  meruii  if  ^^24. 

there  le  a  wtitten  contract.    If  you  insist  on  the  contract,  Damer 

Ithink  the  plaintiff  must  be  called.  Langtov. 

>  Pmrk  then  withdrew  his  objection,  and  the  case  went 
on,  as  if  there  had  been  no  written  contrieict. 


Verdict  for  the  plaintiff. 


Parkf  for  the  plaintiff. 
Marryaii,  for  the  defendant. 


[Attornies,  D.  WiUoughby  aud  31ason.] 


Duncan  v.  Garratt  and  Another.  March  3rd. 

Action  against  the  defendanU  as  Sheriffs  of  Mid-  if  the  plaintiff 

dkpex.    The  plaintiff  purchased  at  a  sale,  under  an  exe-  „Yis  oniie 

catioD,  two-thirds  of  a  vessel,  in  the  month  of  August.  ■*>*"^  ""^f «' 

,  ,  an  execQtioDy 

toe  sails  were  described  in  the  inventory,  as  being  at  a  with  a  know. 
sail-makePs,  of  the  name  of  WaUon.    The  plaintiff  re-  ^^,^J^l'^'^^^ 
ceivedaD  order  from  the  sheriff,  on  Watson,  for  the  de-  atasaiimaker'f, 
livery  of  the  sails,  but  did  not  present  it  till  the  month  of  ^pij  ^r  a*^de- 
May  following,  after  he  had  sold  the  two-thirds  to  Messrs.  ^I^^'J  ^'^^  «^«' 
EUerby  and  Cound,  and  bound  himself  to  deliver  the  sails  the  sheriff  is 
la  tbem,  or  pay  60/.    The  sail-maker  refused  to  deliver  ^"^^fh^m^^j, 
tfcjBi  up,  saying  he  had  a  lien  on  them,  and  the  plaintiff  be  cui  main- 
paid  the  60/.  to  Ellerby's,  and  gave  notice  to  the  sheriff,  J^instthV^c 
Aal  be  should  require  the  production  of  the  sails,  or  hold  f'^*  >'  ^«  *^^ 

,.-,_,_        ,  1.11  11.       1  T  m«ker  refuses 

mm  liable  for  the  money  he  had  been  obliged  to  pay.    It  to  deliver  them 

appeared  that  the  saiUmaker  said,  when  the  sheriff's  officer  "P- 
•eized  the  sails,  that  he  had  no  charge  for  repairing  them. 


DuMCAir 

V. 

Garratt' 

8t  AnoUier. 
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The  plaintiff  was  nonsuited,  on  tho  ground  that  he  had 
kept  the  order  in  hiis  possession  unused,  till  after  the 
time  when  the  sheriff  would  be  bound  to  pay  o^er  the 
money,  and  thereby  prevented  him,  in  the  event  of  a 
refusal  to  deliver  up  the  sails,  on  account  of  a  lien,  froosi 
discharging  that  lien,  and  reimbursing  himself  Out  of  .the 
funds  in  his  hands. 


Marryoit  and  fFUde^  for  the  plaintiff. 
Scarlett  and  Holif  for  the  defendant. 


[Attornies, 


In  Easter  Term  Marryatt  moved  for  a  new  trial, 
contending,  that  if  a  man  sends  for  articles  sold^  as 
soon  as  he  has  occasion  for  them,  it  is  all  that  is  required 
by  law. 


Abbott,  C.  J..^!  thought,  at  the  trial,  that  if  you  bad 
gone  to  the  sail-maker,  directly  after  you  received  Ae 
order,  and  found  that  he  had  a  lien,  you  might  have  main- 
tained your  action  against  the  sheriff;  but  as  you  wliited 
from  August  till  the  May  following,  during  the  intervat 
between  which  months  the  sheriff  would  be  bound  to  paj 
over  the  money,  you  cannot  recover.  You  must  be  eon* 
sidered  as  having  accepted  the  order  in  substitutioii  fer 
the  goods. 


The  other  Judges  expressed  themselves  of  the 
opinion. 

Rule  refused. 
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LaNQ  V»  AbtBEEDON*  Mttrdi  4M/ 

inIS  was  nn  action  on  a  policy  of  insurance  on  a  ship  PoUcj  of  in. 

or  Mps^  firom  Demerara  to  England.    The  only  question  J"'??*^  **" . 

b  tbe  case  was,  whether  a  ship  called  the  Iris,  had  com-  warranted  to 

plied  with  the  warranty  in  the  policy,  "  to  sail  from  De-  ""^^[^"n^or" 

menra  on  or  before  the  Ist  of  Angust/'  ^^ore  the  i§t 

Tbe  only  witness  called,  was  the  captain,  who  proved,  ^hip"(i"MDaii  * 

that  in  the  month  of  July  the  Iris  was  at  Demerara,  taking  ^°^)  *>>'«<[  ^^ 

ife  her  lading  for  England,  and  was  lying  even  with  the  miles, Yod  then 

town,  about  half  a  mile  above  the  fort,  which  is  at  the  «°<^b<'^d  •( « 

place  nearer 

point  of  the  land ;  that  she  completed  her  lading  on  the  the  town  thaa 
88lh  of  July,  and  finally  cleared  out  on  the  gist,  and  was  lome.'*''Thirili 
then  quite  ready  for  sea ;  that  she  weighed  anchor  on  the  •  "Miitng  from 
1st  of  August,  about  one  in  the  day,  and  came  out  of  the  within  the  po- 
fifer  and  proceeded  to  a  distance  of  about  two  miles  and  ''^J^- 
i  half  from  the  place  where  she  took  in  her  cargo ;  that 
the  wind  was  adverse  but  light ;  that  she  then  came  to 
in  andbcnr  by  desire  of  the  pilot,  who  said  she  would  be 
i»  a  better  birth  there,  for  getting  underweigh  with  the 
Bflst  tide ;  that  about  ten  miles  ferther  on,  there  is  a  shoal 
or  bar,  idler  g^etting  over  which,  the  pilot  usually  leaves; 
AaC    on   the  2nd   of  August  she   proceeded    on   her 
vajage  direct  for  England ;  that  she  had  no  communiea;- 
tioD  with  the  shore  after  her  first  weighing  anchor,  except 
that  a  boat  brought  some  letters  off,  with  which  he  (the 
eaptain)  had  nothing  to  do.    The  witness  further  said, 
that  his  instructions  were  to  sail  before  the  12tb  of  Au- 
gust, and  he  knew  nothing  of  any  policy. 

On  his  cross-examination  it  came  out,  that  ships  of  a 
large  size  load  outside  the  shoal,  or  bar,  but  such  as  are 
of  tbe  size  of  the  vessel  in  question,  load  about  the  place 
where  that  vessel  did. 

For  the  plaintiff,  it  was  contended,  that  the  words  of 


178 


CASES  AT  NISI  PRIUS. 


Itti. 

Lavg 

r. 

Abdekdob. 


the  policy  being,  ^  warraDted  to  sail,**  what  bad  be«Q 
done  was  a  compliance  with  the  warranty.  If  it  bad 
been  to  depart  the  case  might  have  been  difierent«  Tlie 
case  of  Moir  y.  the  Rcjfal  Exchange  Assurance  CanqHoqff 
6  Taunt  241,  was  cited,  and  it  was  argued,  that  if  a 
▼essel  is  in  port,  and  begins  to  weigh  anchor,  it  is  a 
sailing ;  and  if  the  ship  in  question  bad  not  quitted  the 
port,  the  plaintiff  wonid  ha^e  been  entitled  to  recover; 
ajoriiorif  was  be  entitled,  she  having  proceeded  so 
far  out. 

Scarlettf  for  the  defendant. ^Tbe  case  dted  is  in  the 

defendant's  favour.    It  discovers  the  principle  on  which 
the  warranty  is  given.    I  agree  that  there  is  a  difference 
between  a  warranty  to  sail  and  a  warranty  to  depart. 
But  in  all  the  cases  referred  to  by  the  learned  Judge  in^ 
the  case  cited,  the  warranty  was,  **  to  sail,"  and  not  as  in 
this  case,  to  sail  from.  A  man  may  commence  his  voyage 
without  leaving   the    port.     If  he  bonajide  begins  to 
move,  and  by  perils  of  the  sea  is  obliged  to  stop,  this 
will  be  a  compliance  with  a  warranty  to  sail.    But,  ^  to 
sail  from,"  is  equivalent  to  ^  to  depart :"  to  depart,  is  to 
go  from;  and  to  sail  from,  is  to  go  from;  and  to  sail 
generally,  is  to  begin  the  voyage.    To  depart,  according 
to  the  later  cases,  is  to  leave  the  place.    The  word  from, 
is  exclusive;   sailing  may  be  in  a  port  or  harbour.     It 
appears,  on  the  evidence,  that  ships  at  Demerara  lie  in- 
discriminately, a  certain   distance   up  the  river,  and  a 
certain  distance  below  it.     But  some  large  vessels  take 
in  part  of  their  cargo  within  the  bar,  and  then  go  outside 
it,  and  in  both  situations  communicate  with  the  Custom- 
House.    Now,  supposing  this  vessel  had  been  one  of  the 
large  o^es,  and  had  not  finally  left  till  the  2ud,  would  it 
have  been  a  sailing  from  Demerara  ¥    That  part  where, 
the  Iris  lay,  is  the  roadstead,  and  there  was  no  depar- 
ture, because  she  might  have  loaded  afterwards.      It 
must  be  taken,  that  the  meaning  of  the  underwriter  is 
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a  departare  from  the  limits.    How  does  he  know  whether         '^^ 
liie  Tessei  is  large  or  small  f    There  is  nothing  within        Laho 
the  four  comers  of  this  policy,  to  say,  that  if  this  i^  <^    a     wit 
mall  Tessel  it  means  one  thing,  and  if  it  is  a  large  one 
it  meaoa  another ;  and  therefore  it  must  be  taken  to  mean 
a  sailing  from  all  the  places  where  vessels  are  accustomed 
Istake  in  their  lading.  Demerara  does  not  mean  the  town. 
In  mercantile  transactions,  these  warranties  should  have 
a  oonstTQction  not  varying  according  to  the  size  of  the 
vessel.     I  contend,  that  Demerara  means  all  those  places 
where  vessels  load,  and  therefore  there  must  be  a  sailing 
from  such  places.    Would  not  a  policy  **  at  Demerara  ** 
attach  to  a  vessel  lying  outside  the  bar,  to  take  in  her 
lading? 

Abbott,  C.  J..i^The  single  question  in  this  case  is, 
whether  within  the  meaning  of  the  policy,  the  vessel  in 
question  sailed  from  Demerara  on  the  1st  of  August. 
The  construction  of  these  instruments  must  be  referred 
to  the  usage  of  trade.  If  it  had  rested  on  the  examina- 
tion in  chief  of  the  captain,  I  should  have  been  clearly 
of  opinion  that  she  had  brought  herself  within  the  policy. 
Bat  on  the  cross-examination,  a  material  fact  came  out, 
which  raises  a  doubt  upon  the  subject.  We  learn  from 
it,  that  vessels  of  a  large  size  are  obliged  to  go  down 
below  the  shoal,  or  bar,  in  order  to  take  in  their  cargo. 
I  quite  agree  with  the  learned  counsel  for  the  defendant, 
that  a  policy  at,  and  from  Demerara,  would  attach  to  a 
vessel  lying  there  for  that  purpose.  But  I  do  not  know 
that  that  is  decisive.  The  words  may  be  understood, 
with  reference  to  the  subject  matter  of  the  instrument 
It  is  true,  also,  that  if  this  vessel  had  been  a  large  one, 
it  could  not  have  been  considered  as  having  sailed. 
There  must  be  a  sailing  on  the  voyage,  and  that  cannot 
be  said  to  take  place  while  any  thing  remains  to  be  done. 
In  the  present  instance,  ev^ry  thing  had  been  done,  but 
the  vessel  had  not  got  so  far  as  the  place  where  one  of 
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larger  size  would  be.  There  is,  however,  some  diflieiiltjr 
in  patting  two  different  constructions  on  one  instramest. 
This  policy  is  *<  on  a  ship  or  ships/'  and  we  might  be 
called  on  to  say,  on  the  same  policy,  that  what  waa  a 
sailing  in  the  case  of  one  ship,  was  not  so  in  tbe  case  of 
another.  If  we  understand  sailing  from  a  placet  tomean 
commencing  the  voyage,  having  every  thing  done,  and 
waiting  only  for  wind  and  tide,  then  I  think  this  is  « 
compliance  with  the  warranty,  and  the  plaintiff  is  entitled 
to  a  verdict.  But  if,  on  the  other  hand,  we  are  to  take 
that  the  warranty  must  be,  to  sail  from  the  place  where 
every  vessel,  whatever  her  size,  may  lawiully  lie^  tbep  the 
verdict  should  be  for  the  defendant. 


The  Jury,  which  was  special,  then  found  their 

Verdict  for  the  plaintiff. 

The    Attorney  General^    Gumey^  and   Kaye^  for  the 
plaintiff. 

Scarlett  and  Campbell^  for  the  defendant. 

[Attornie»— J're»A/!eM  <$•  K,  and  Reardou  ^  !>.] 


In  Easter  Term,  Scarlett  obtained  a  rule  nisi  for  a 
new  trial. 


Mdrrh&h.        CuxoN  and  Others,  Assignees  of  Sweet,  v.  Chadlbt. 

Whether  the  JIlIIS  was  an  action  by  the  assignees  of  Sweet,  a  bank* 
^ur^who^htf  '^P^  ^^  recover  from  the  defendant  James  Chadiey,  the 
^comebtftk.     price  of  some  goods  sold  to  him  by  the  bankrupt. 

rapt  can  reeo-     •  o  ^  r 

Ter  a  debt  due  from  the  defeudant,  if  the  baiikrapt,  before  his  baDkniptcy«  agreed  to  set  it 

agamit    a    debt  that  he  owed  the  defendant'*  brother,  such  arrangeoMDt  not  being   in 
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For  the  defendant  it  was  proved,  that  Robert  Chadley, 
his  brother,  who  was  also  a  bankrupt,  had  had  dealings 
with  Sweet ;  that  Sweet  owed  him  money,  and  that  an 
^application  was  made  by  him  to  Sweet,  to  carry  James's 
debt  to  his  acconnt,  to  which  Sweet  assented,  and  by  his 
desire  made  an  entrv  in  a  book  some  months  before  the 
bankraptcy  of  either  party,  in  these  terms:  **  Your  bro- 
ther's account  for  frames,  glasses,  &c.  £14.''  Robert  told 
his  brother  of  it  about  a  fortnight  afterwards,  and  gave 
him  credit  for  the  amount.    Robert  owed  James  money. 
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Oumcy^  for  the  defendant,  submitted  that  the  bank- 
rapt  haying  agreed  to  take  Robert  instead  of  James,  the 
Miignees  ooulei  not  now  recover  against  James. 

Marryatti  for  the  plaintiff,  observed,  that  there  should 
have  been  an  undertaking  in  writing. 

ff 

Abbott,  C.  J.i^I  iiather  think  it  is  so.  It  seems  not  a 
■diKharge  of  James.  The  verdict  must  be  for  the  plain- 
tifi,  with  leave  to  Mr.  Gumey  to  move  to  enter  a  verdict 
fiir  the  defendant. 

Verdict  for  the  plaintiffs. 

Marryatti  for  the  plaintiffs. 
Gumey  and  ffb//,  for  the  defendant. 

[WXoxwxe^^Wade  &  Hodgson,] 


In  Easter  term,  Gurney  moved,  pursuant  to  the  leave 
given  at  the  trial,  and  obtained  a  rule  nisi. 
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Adjourned  Sittings  at  Guildhall. 


BEFORE   LORD   CHIEF   JUSTICE   ABBOTT. 


April  leM. 


Park  and  Others  t;.  Prossbr. 


A  creditor  has 
a  right  to  call 
on  his  debtor 
for  his  money 
at  the  debtor's 
lodgings,  or 
other  place 
where  be  knows 
biro  to  be, 
thoogh  it  is  not 
bis  place  of  bu« 
stness,  and  a 
denial  to  a  cre- 
ditor there  is 
as  much  an  act 
of  bankruptcy 
as  if  it  were  his 
place  of  busi- 
ness. 


X  HIS  was  an  action  by  the  assignees  of  Milter^  a.  bank^ 
rupti  to  recover  some  money  paid  by  him  to  the  defend 
ant^  after  he  had  committed  an  act  of  b&nkruptcy ;  and 
the  only  question  was  as  to  the  validity  of  the  act  of  bank* 
ruptcy  relied  on. 

It  appeared  that  the  money  in  question  was  paid  on 
the  16th  of  March,  1822.  A  sheriiTs  officer  proved,  that 
he  arrested  Miller  on  the  I6th  of  March ;  and  a  widow 
lady,  named  Smith,  with  whom  he  lodged,  at  PentonTiHa^ 
proved,  that  a  creditor  of  the  name  of  Manton  came 
ral  times  in  the  course  of  the  fortnight  preceding  the 
rest,  and  that,  in  one  instance,  Miller  saw  Manton  at « 
distance,  coming  to  the  house,  and  said  to  the  witnesSy 
he  is  coming,  and  1  am  not  in  the  way,  and  the  servant 
denied  him  in  consequence,  in  her  hearing.  This  was 
before  eleven  in  the  morning.  The  witness  further  stated^ 
that  on  several  occasions  Miller  had  said,  '*  If  any  person 
calls  for  me,  I  am  not  at  home."  On  cross-examination 
she  proved,  that  the  bankrupt  was  in  the  habit  of  leaving 
her  house  in  the  morning,  and  going  to  the  George  and 
Vulture,  in  Coruhill,  where  he  had  a  room  for  the  par« 
poses  of  his  business. 

The  clerk  of  Manton,  the  creditor,  proved,  that  he  wenft 
three  times  to  Miller's  lodgings,  to  demand  the  money 
due  to  his  master,  and  saw  him  there  on  two  of  the  occa* 
sions.    On  his  cross-examination  he  admitted,  that  once 
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when  he  called  be  was  toM  to  go  to  the  George  and  Viil-      ^ 
tare,  where  he  went  in  conseqaence,  and  saw  Miller,  who        Park 

^  not  then  make  any  complaints  of  his  calling  at  Pen-  ^^  ^^^ 
looviile,  on  account  of  its  not  being  his  place  of  business.     PsotsBR. 

GuTHey^  for  the  defence,  then  called  the  landlord  of 
the  George  and  Vulture,  who  proved,  that  Miller  took  a 
bed-room  and  sitting-room  there,  which  he  kept  till  he 
w«  arrested;  that  people  called  on  him  continually, 
whom  the  witness  knew  to  be  merchants,  and  that  Mil- 
lerncTer  gave  directions  that  he  should  be  denied  to  any 
Me;  but  all  saw  him  if  he  was  at  home. 

Manton,  the  creditor,  was  also  called,  and  proved,  that 
ii  December,  1821,  and  afterwards,  he  called  on  Miller 
lereral  times  at  the  George  and  Vulture,  and  knew  it  to 
be  his  place  of  business,  and  he  never  had  any  difficulty 
is  gaining  access  to  him  there;  that  in  the  beginning  of 
the  jear  1822,  he  discovered  that  he  slept  at  Mrs.  Smith's, 
tt  Pentonville ;  and,  when  going  into  the  city,  he  some-  . 
tiawa  called  on  him  there;  but  Miller  made  an  objection 
la  his  doing  so,  on  account  of  Mrs.  Smith's  character, 
wUdi,  he  said,  might  suffer  if  he  were  known  to  reside 
with  her.  This  was  in  February,  and  Miller  said  Mrs. 
Smith's  house  was  his  private  lodging,  and  his  place  of 
bmiiiess  was  the'  George  and  Vulture,  and  he  was  always 
k»be  fimnd  there.  The  witness  further  stated,  that  he  never 
pressed  Miller  for  money,  and  had  not  been  alarmed  be- 
ftre  he  heard  of  the  arrest;  but  would  have  given  him 
credit  fur  £10,000's  worth  of  guns. 

Abbott,  C«  J..»We  may  take  it  in  this  case,  that  Miller 
▼khed  persons  not  to  call  on  business  at  Pentonville,  but 
U  the  George  and  Vulture,  but  I  conceive  that  a  creditor 
lutt  a  right  to  call  on  his  debtor  any  where.  Besides,  if 
it  had  been  his  object,  as  is  suggested,  to  have  it  thought 
thai  be  did  not  lodge  with  Mrs.  Smith,  the  answer  to  those 

If 


Park 
and  Othern 

Paossift. 
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who  called  would  havo  been  not  that  be  waa  not  at  hoiM, 
bat  that  he  did  not  live  there.  I  think  alio,  that  Mr. 
Manton's  sentiments  about  the  solvency  of  Miller  aie 
better  to  be  gathered  from  his  acts  at  the  time,  from,  the 
circumstance  of  his  so  frequently  calling  upon  him,  than 
from  any  opinion  he  may  feel  inclined  to  deliver  now  upon 
the  trial. 


The  jury  requested  that  Mr.  Manton  might  be  asked 
whether  he  had  any  collateral  security  for  his  debtf  and 
receiving  an  answer  in  the  negative,  and  in  addition^  that 
he  had  not  been  promised  any^  brought  in  their  verdict 
for  the  plaintiff,  establishing  the  act  of  bankruptcy. 

Searleit  and  Campbell^  for  the  plaintiff. 
Gumeiff  ^'^^  ^^^  defendant. 

[Attorneyi— ITeorjcy  jr  S.  and  OoJUey.] 


April  l«tA 


If  A.  has  lent 
money  on  a 
deed  of  Assign- 
ment, which  b 
deposited  in 
hit  hands,  be 
is  not  compel* 
lable  to  pro- 
dace  it  on  the 
part  of  the  as- 
signor,  in  an 
action  between 
the  assignor 
and  a  third 
person. 


ScHiiENKER  V.  MoxBT  and  Another. 

J.N  this  case,  among  other  matters,  it  was  necessary^  on 
the  part  of  the  defendants,  to  obtain  the  production  of  a 
deed  of  assignment  from  them  to  a  man  named  Wade. 
A  witness  was  called,  who  acknowledged  that  he  had  it 
in  his  possession,  that  it  was  left  with  him  by  Wade  as  a 
security  for  money  be  had  lent  him,  and  he  thought  his 
interest  might  be  affected  by  the  production  of  it. 

Scarlett,  for  the  defendant,  submitted  that  the  witness 
ought  to  be  compelled  to  produce  it. 


Abbott,  C.  J,..I  cannot  oiake  a  gentleman  produce 
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liit  deed.  He  says,  it  may  affect  bis  interest ;  I  cannot 
say  it  may  not;  it  may  appear  to  want  a  stamp,  or  to  have 
tome  other  defect. 

Searleii,,^fW^de  had  required  him  to  produce,  then 
the  case  might  have  been  different ;  he  may  have  a  right 
to  withhold  it  as  against  Wade. 

Abbott,  C.  J...-.I  do  not  know  that  he  has  not  a  right 
to  withhold  it  against  all  the  world.  Moxey  might  have 
taken  a  counterpart.  If  he  produces  it,  it  may  turn  out 
to  be  an  invalid  security, 

SearUtt^^^t  is  merely  a  deposit. 

Abbott,  C*  J« Then  he  may  lose  the  value  of  his  de- 

poiit«  It  must  be  a  very  strong  Ciase  indeed  to  induce 
me  to  call  upon  a  man  to  produce  his  deed.  Besides, 
the  difficulty  may  always  be  guarded  against. 

The  facts  in  the  cause  were  afterwards  turned  into  a 
special  case,  and  it  was  agreed  to  make  it  part  of  the 
cioe,  whether  his  lordship  was  right  in  refusing  to  make 
the  witness  produce  the  deed  (a). 

Manyaii  and  Curwood^  for  the  plaintiff. 

Scarlett^  for  the  defendants. 

[Attornies— If t7it>  ^  Af.  and  ArgUW] 


179 


1824 


SoBIiBKK 

r. 

M«XBT 

9l  Another. 


(c)  If  a  peraoa  receires  a  iuh- 
fmuk  dmea  tecum  to  produce  a 
deed»  Stc  he  ought  to  take  it  witli 
lain  to  the  trial,  and  if  he  dislikes 


to  produce  it,  he  ought  to  make 
his  objection,  and  the  judge  will 
decide  whether  he  must  produce 
it  or  not 


n2 
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April  19M.  Curtis  v.  Hunt  and  Others. 

In  answer  to  a  J.  HIS  was  an  action  of  covenant  by  the  plaintiff^  as  re* 
Si***air!w!t  presentative  of  a  lessor,  against  the  defendants,  as  execu« 
proof  that  the  tors  of  jiis  lessee,  for  not  repairing.  There  was  a  plea  of 
pe^^as'  plene  administravit,  which  the  plaintiff  denied.  The  pro* 
•worn  under  a    b^te  of  the  lessee's  will  was  produced,  dated  27th  May, 

certain  ram  is 

prima/actc  evi-  1796,  and  his  property  was  sworn  under  5000/.  On  a 
dence  of  assets  reference  to  the  stamp  act  of  that  time,  it  appeared  that 

to  the  amoont  "^  '  »*^  ,  , 

of  the  smallest  the  next  lowest  sum  was  2000/.,  i.  e.  that  the  probater 
miy'tbe  same  ^^^7  appeared  to  have  been  paid  for  a  sum  between  2D00f. 
probate  dutj     and  5000/.    This,  it  was  contended,  was  evidence  of  as- 

as  the  som 

sworn  to.  sets  to  the  amount  of  the  smaller  sum.    It  appeared  tlMt 

the  premises  in  question  were  bequeathed  by  the  will, 
and  the  legatee  had  been  let  into  possession. 

6iimey,'for  the  defendants.  At  this  distance  of  time 
the  plaintiff  should  give  evidence  to  charge  us  with  the 
possession  of  assets.  It  is  twenty-eight  years  ago.  Tn 
ordinary  cases  the  statute  of  limitations  has  effect* alter- 
SIX  years,  and  surely  twenty-eight  is  much  too  lonjg  lor 
the  case  of  executors. 


Abbott,  C.  J«_The  executors  might  have  taken' 
indemnity  from  the  legatee.  Here  is  prima  facie  evidence 
of  assets  to  the  amount  of  2000/.  in  the  duty  paid  npoa 
the  probate.  .  The  executors  also  might  have  kept  the 
premises  to  answer  the  expenses  of  repairs.  It  is  unfur«* 
tunate  for  the  executors;  but  the  lessor  must  not  suffer, 
because  they  neglected  to  do  what  they  might  have 
doneu 

Verdict  for  the  plaintiff. 
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F.  Pollock,  for  the  plaintiff. 

Gumey  and  Cffmyny  for  the  defendants. 

IMtwnieB^W^eton  and  PotU.} 


HoRDERN  and  Another  v.  D Alton.  April  13M. 

IlIE  plaintiffs  were  bankers  at  Dudley,  in  Worcester*  if « post-mastcr 
Aira,  and  the  defendant  was  the  post-master  there.    In  ^^^^fr'^tten 
the  year  1816,  a  clerk  of  the  plaintiffs'  named  Leadbeter,  in  •  particular 
Hide  an  agreement  with  a  Miss  Driver,  who  conducted  mistdke^oes^ 
tWlmmiess  of  the  post-office,  for  the  plaintiff"  to  pay  notdeUrerone 
IQf.  6dm  a*year,  in  consideration  of  which  a  box  was  to  that  letter  con- 
be  proTided  for  theplaintirs  letters  to  be  kept  in  till  ^j^^  bill  he 
they  wane  sent  for.    On  the  morning  of  the  9th  of  Febni-  is  not  Uabie  in 
ary,  18S2,a  letter  was  brought  to  Leadbeter,  by  the  letter-  ^l^J^tof 
currier  of  Dudley,  who  said  he  was  desired  to  say,  that  he  the  bill,  if  the 

'^  plaintiff  coald 

was  aoiry  it  had  not  been  delivered  before.    Leadbeter  give  noUce  of 
opened  it  in  his  presence,  and  found  a  returned  bill  and  <l»honourin 
■oie^  which  ought  to  have  been  delivered  on  the  7th,  and  a  special  mes* 
<r  which,  in  consequence  of  the  delay,  the  plaintiffs  al-  l^^^^l^^o^** 
Icged  that  they  could  not  procure  payment,  not  having  so  by  post. 

tine  to  give  notice  of  the  dishonour  to  the  parties. 

They  therefore  brought  this  action  to  recover  the  amount 
from  the  defendant.  The  plaintiffs  had  regularly  sent  for 
their  letters,  both  on  the  7th  and  8th.  There  were  many 
ndi  boxes,  or  pigeon-holes,  in  the  office^  and  the  letter 
ii  question  was  put  by  mistake  into  the  one  immediately 
^joining  that  of  the  plaintiffs'. 

It  came  out,  in  t|ie  progress  of  the  defendant's  case,  that 
the  parties  to  the  bill  and  note  all  lived  within  a  mode- 
rate distance  of  Dudley,  and  that  although  the  post 
coald  not  reach  them  in  time,  yet,  if  special  messengers 
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bad  been  sent  off,  the  notices  of  dmhoBonr  would  hare 
ri^ii^j,     been  •ufficient. 

and  Another 

Daltox.  Abbott,  C.  J.  in  consequence  of  something  which 
fell  from  the  jury,  observed  to  TauntOHf  who  was  coun- 
sel for  the  plaintiffs^  that  the  jury  seemed  to  be  of  opinioB» 

that  a  special  messenger  ought  to  have  been  sent, 

f 

/ 

Taunton*,^The  law  does  not  require  that  trouble. 

ABBOTTy  C.  Jt—If  you  charge  any  body  with  a  loss 
arinng  from  mistake,  you  should  shew  that  bo  doe  di* 
ligence  could  have  been  used  by  you^  which  migbt  hsf^ 
prevented  thai  loss. 

Taunt€n..^mMl  that  I  can  say  then  is,  that  doe  diligenM 
must  mean  all  that  the  law  requires. 

His  lordslup  then  directed  the  plaintiffs  to  be  iiailajj 
at  the  same  time  observing,  there  was  another  gmt  poail 
behind,  viz.  whether  this  lOs.  6d.  was  any  thing  mnm 
than  a  Christmas-box  to  the  post-master,  for  these  pigoMi 
holes.  He  thought,  if  the  lOf .  6rf.  was  to  be  conaidmd 
as  making  the  post-master  liable,  it  would  oause  oonaci^ 
cial  men  to  lose  the  benefit  of  such  an  arrangement;  fht 
no  postHoaaster  could  stand  it. 

Nonaiiil. 

Taunton^  Tindal,  and  £.  Lawest  for  the  plaiiitiflk 

The  Attorney  Qeneral  and  Gunitfy,  for  the  defendariil. 

[Aiionies'^Whifkir  and  Pwker.} 
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De  Lam  a  v.  Haldimand.  April  utk. 

iHIS  was  an  action  for  work  and  labour.    The  plaintiff  if  acomol » 
waithe  Spaniel^  consul,  and  the  defendant  the  agent  of  ^^njBnd'^^ 
Meaui*  Ardouin,  Hubbard.  &  Co*  who  were  contractors  ^y*  though  be 
wito  tbe  Spanish  Government.  he  may  receive 

The  only  witness  called  was  the  defendant's  clerk,  who  fc««5j>«^»*^*»« 

*      ^  '  acts  for  uw  Go- 

fiOTed  that,  in  consequence  of  an -article  in  the  treaty  Teroment  be  is 

bcCweeo  the  Spanish  Government  and  the  contractors,  ^j^^^ 

vhicb  provided  that  the  latter  might  effect  the  delivery 

ofoertaiD  bonds  into  the  hands  of  the  Spanish  consuls  at 

Fms^  Amsterdam,  and  London,  whose  receipts  for  the 

ime  should  be  acknowledged  at  Madrid ;  the  defendant 

applied  to  the  plaintiff  to  sign  such  receipts  as  the  Span- 

ik  eonsful  at  London,    He  did  sign  them.    The  business 

was  done  at  different  times,  and  there  were  several  con- 

mstiiiwis  between  the  plaintiff  and  defendant;  in  one  of 

vUA  the  defendant  told  the  plaintiff,  that  if  he  was  en- 

MMto  any  fees,  no  difficulty  would  be  made  about  pay- 

i^p  tham.     The  witness  also  stated  that  he  himself  re- 

fNSted  the  plaintiff  several  times  to  state  what  fees  he 

wmnt  to  claim,  and  he  would  not. 

On  the  cross-examination  he  said,  that  the  plaintiff 
podoced  to  him  the  instructions  of  his  Government,  de- 
sriog  him  to  do  the  business  in  question,  and  that  it  was 
M  till  he  had  obtained  those  instructions  that  he  would 
csBsent  to  act  at  all. 

Abbott,  C.  J_I  think  the  plaintiff  must  be  called^ 

Tbe  Aiiamej/  6enera/_It  is  true  that  he  will  not  act 
wlton  applied  to  without  the  authority  of  his  Government, 
iHit  he  does  the  business  for  the  defendants. 
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18S4  Abbott,  C.  J. I  am  of  opinion,  upon  ibis  eftdeneey 

DsLiuiA      ^^^  ^^  ^*  acting  in  this  business  as  tbe  officer  of  his  own 

f.  Government. 

Haldimaxd. 

Tbe  Attomejf  6eneral,^^There  are  many  cases  where 
be  acts  as  consul,  and  yet  receives  fees. 

Abbott,  C.  J..-.Wbere  be  acts  between  one  individml 
and  another,  though  he  acts  as  confsul,  yet  be  may  recei#« 
fees,  but  not  where  he  acts  for  bis  Government.  As  well 
might  the  officers  of  the  treasury  here  demand  fees  in 
tbe  case  of  exchequer  bills.  The  question  is,  for  whoHi 
is  the  plaintiff  acting'?  I  am  of  opinion  he  is  acting  for 
his  Government. 

Tbe  Attorney  General. It  is  proved  that  the  defelidaBi 

said  ^<  If  you  are  entitled  to  fees  we  will  pay  them.** 

« 

Abbott,  C.  J. I  am  of  opinion  that  he  is  not  entitled. 

Tbe  plaintiff  was  then  nonsuited. 

Tbe  Attorney  General^  Marryattf  and  Platt^  for  tto 
plaintiff. 

Scarlett  and  6um€y,  for  tbe  defendant. 

[  Attornies — Martindale  and  Freshfield  Sf  Co."] 


April  14M.  Gray  and  Another  v.  Cox  and  Others. 

1/ ■  commodity  JL  HIS  was  au  action  on  the  case  by  the  plaintiffs,  who 
^^^'nwM  ^^^^  ®^'P  owners,  to  recover  from  tbe  defendants,  w^o 
for  a  particular  were  copper  merchants,  a  compensation  for  tbe  loss  sus- 

purpose,  and  it 

turns  out  unfit,  an  action  lies  though  there  has  been  no  warranty. 
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luMd  in  coBtequence  of  the  defendants  having  told  them 
9ome  copper  for  the  sheathing  of  a  West  India  vessel,        Gray 
whiebt  after  a  voyage  to  Demerara  and  back,  tamed  out     ^  Another 
to  be  unfit  for  use.  Cez&On. 

It  appeared  from  the  evidence  of  th^plaintiffs'  witness* 
e^  that  the  price  paid  for  the  copper  in  question  was  the 
oHial  price  of  that  which  is  sold  to  be  put  on  West  India 
w ■sells.  That  at  the  time  it  was  put  on  it  had  no  appear- 
SBce  of  defective  copper,  but  after  the  return  of  the  ves- 
sel Iran  her  first  voyage  to  Demerara  (during  which  she 
hsd  not  met  with  any  accident,)  the  copper  was  found  to 
be  in  a  very  bad  state ;  that  good  copper  usually  lasts  5 
tr  6  ^ears,  but  this  was  worn  so  much  into  holes,  that 
the  vessel  could  not  safely  undertake  a  second  voyage 
without  repair;  and  that  the  plaintiffs,  in  consequence, 
had  her  re-coppered.  * 

Qummf  for  the  defendants*  The  plaintiffs  ought  to  be 
■oasmted.  This  action  is  brought  on  an  implied  war« 
iBBty«  It  is  not  proved  ihat  there  was  any  express  war- 
mly. This  is  not  an  action  brought  in  deceit,  but  it  is 
the  case  of  sheets  of  copper  furnished  on  an  order^  and 
vsed  by  the  plaintiffs  themselves;  they  had,  therefore, 
better  means  of  knowing  its  nature  than  the  defendants. 
When  it  was  put  on,  it  appeared  to  be  perfectly  good ; 
bottfae  witnesses  say,  that  a  larger  portion  than  usual 
was  afterwards  found  to  be  defective.  The  law  implies 
ID  each  warranty  as  must  be  established  to  support  this 
action.  If  the  quality  of  an  article  be  known  to  one  of 
two  parties  and  not  to  the  other,  then,  indeed,  the  rule  of 
tmfeat  emptor  does  not  apply,  but  the  contrary  is  the 
case  where  it  might  be  known  to  both.  The  doctrine  of 
I  sound  price  implying  a  sound  horse,  has  long  been  ex- 
fioded.  The  defendants  are  not  manuftcturers,  but  mere- 
ly merchants.  He  then  cited  the  case  of  ParkinsoniiL  Lecy  2 

East,  314,  and  afterwards  continued What  is  it  we  have 

<oldf    Sheets  of  copper.    It  is  not  pretended  that  they 
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^^^      were  not  sheets  ef  [copper.    No  defects  were  discovenkfa 

09MY       by  the  shipwrights  whem  they  pot  it  dtt,  maob  less  os«lil 

V.  the  merchants  discover  any.    It  appeani,  that  sotiie  ebeeCi 

Cox  &  On.    of  copper,  after  one  voyage,  have  been  sometimee  foobd 

to  be  corroded,  and  here  it  becomes  merely  a  qoestiolier 

quantity*    Thii  is  the  case  of  a  latent  defect,  knewil  $» 

neither  party;  and  1  sabmit,  that,  nnder  the circmulaness, 

the  plaintiff  cannot  possibly  recover. 

» 

Campbell^  on  the  same  side..^The  general  rale  lef 
caveat  emptor j  is  so  well  established,  that,  it  is  ii 
on  the  plaintiff  to  shew  an  exception.  There  was  a 
decided  in  the  Common  Pleas,  in  which  it  was  held»  MmK 
if  a  person  buys  goods  which  are  to  be  sent  abroad^  csiA 
which  he  Has  no  means  of  previously  inspecting^  Aem 
there  is  an  impUed  warranty  that  those  goods  are  waaAu^ 
able.  But  the  case  here  is  very  different.  How  can  this 
case  be  distinguished  from  that  of  a  person  going  a 
shop  and  buying  a  pair  of  gloves,  or  a  hat  %  or  of  a 
buying  a  horse  %  Now,  with  respect  to  tlie  qoanti^i  U 
one  sheet  woqld  not  maintain  the  action,  neither  watt  Ji 
large  number.  Here  is  no  express  promise,  and  if  fikmlB 
is  any  at  all,  it  must  be  an  implied  one.  It  seemsy  tbawa 
were  a  great  number  of  defective  sheets.  The  bill  €l 
parcels  is,  in  this  case,  the  only  evidence  of  a  eontmcf^ 
and  that  shews  merely,  that  copper  was  sold. 

Abbott,  C.  J*^1  think,  at  present,  it  is  net  a  ease  tm 
a  nonsuit.  My  direction  to  the  jury  will  be,  on  the  case 
as  it  now  stands,  (if  Mr.  Oumey  can  alter  it  by  evidence 
he  will),  that  where  a  commodity  having  a  fixed  prioe  or 
value,  which  distinguishes  this  from  the  case  of  the  sale 
ef  a  horse,  which  has  no  fixed  value,  where,  I  say,  such 
commodity  is  sold  lor  a  particular  purpose,  it  must  be 
understood,  that  it  is  lo  be  reasonably  fit  and  proper  for 
that  purpose,  and  when  I  say  reasonably  fit  and  propeff 
I  mean,  that  a  few  defective  sheets  will  not  shew  that  it 
is  not  fit  and  proper. 
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Oumey  then  called  the  defendant's  clerk,  who  proved,  ^,1^^ 

tbat  they  purchased  the  copper  of  the  Mines  Royal  Copper  Gray 

Company;  that  they  never  had  any  complaint  of  their  cop-  "^    ^ 

per  before ;  that  the  profit  was  but  small,  and  the  delivery  Cox  &  On. 
within  three  days  after  the  receipt. 

SeaHMf  for  the  plaintiff,  in  reply.  If  the  defendants 
stated  to  the  Mines  Royal  Company,  what  the  copper 
was  for,  they  may  have  their  remedy  over  against  them. 
In  reply  to  the  argument  about  the  warranty  of  horses, 
he  contended,  that  if  a  horse  is  sold  for  a  carriage,  and  it 
tmnm  out  to  be  a  cavalry  hone,  and  never  to  have  been 
m  a  ttuniage  at  all,  there  is  no  need  of  a  special  warranty 
l#  Mible  the  buyer  to  recover. 

Abbott,  C«  J..«The  question  is,  whether  this  copper, 
sa  told  by  the  defendants  to  the  plaintifis,  was  fit  and 
fiopsf,  ier,  in  the  language  of  the  declaration,  serviceable 
copper^  for  unless  it  was  so,  the  plaintiffs  are  entitled  to 
a  verdict.  Though  the  defects  could  not  be  discovered 
mt  dM  first  inspection,  yet  they  must  have  proceeded 
something  wrong  in  the  manufocture,  and  the  mer- 
may  have  his  remedy  against  the  manufacturer.^ 

Verdict  for  the  plaintiffs. 
Sc&rlett  and  «/•  L,  Adolphus^  for  the  plaintifis. 
Quney  and  Campbellj  for  the  defendants. 

[AttoniieB— £«tl  and  Swmmt.'S 


In  Eaater  Term  Gumey  obtained  a  rule  nisi  for  a  new 
inJ. 
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1824. 


April  \4ik  Drabble  v.  Donmer* 


If  a  defendaat 


Trover. 

is  tenred  with        jj^^  defendaDL  ID  this  case,  was  a  foreiinier.  who  came 

a  notice  to  pro-  '  o        » 

dace  letters  over  to  EDglaody  ID  Aagusf,  1823,  and  a  notice  to  pro- 
fore  the  trials  duce*  certain  letters,  was  served  on  the  10th  of  April, 
thiiusufficient»  ]g24,  the  cause  beinff  tried  on  the  14th. 

though  it  is  ob-  ^    • 

jected  that  be 

and  hu  i^iy '  Scarlett  submitted,  that  this  was  nft  sufficient,  uttlean 
beenipEog-  the  plaintiff  could  shew  that  these  letters  were  in  Eo^ 
time  when  the    ^^^^  ^'^^  ^^^  defendant,  when  he  came  over  in  Augmtif 

letters  were  re-    1823. 
ceived  by  him, 
and  therefore 

LftThcm  ^"^  ^^^  Attorney  General  contended,  that  it  was  quite  aul^ 
abroad.  ficient,  as  the  defendant  had  been  living  with  his  fanilj 

in  England  from  that  time. 

■  ■      *  ■        . 

Abbott,  C.  J.*.I  think  I  mast  consider  this  as^'Bii& 
ficieol.    If  the  contrieiry  were  holden,  it  would  grire 
to  very  great  delay.    A  plaintiff  might,  in  some 
have  to  wait  while  a  voyage  was  performed  to  the 
Indies  and  back. 

Searlett^^^l  admit  the  propriety  of  such  a  rdle,  where 
the  party  is  domiciled  in  England,  and  goes  abroad  for  a 
time. 

Abbott,  C.  J I  never  knew  this  objection  urged  be- 
fore. 

The  shipper  of  the  goods  was  also  allowed  to  prove  the 
value,  by  stating  the  amount  of  duty  which  he  paid  open 
them. 

The  case  was  afterwards  referred. 
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The  Aiiorney  General  and  Comyn^  for  the  plaintiiT. 


Drabblr 


AM 

Scarlett  and  F.  Pollock^  for  the  defendant.  DonVkr. 


[Attoroiesy  WiUianu  and  Wadeton,'] 


Morris  and  Another  v,  Paton.  ^^fH  i5tjt. 

1  hIS  was  an  action  by  the  plaintiffs,  who  were  the  pro-  ir  a  defendant 

prietors  of  the  Haymarket  Theatre,  against  the  defendantt  p"*)f"nthicii 

the  father  of  Miss  Piaton,  the  actress,  to  recover  damages  he  sajt, "  I 

ibr  the  breach  of  the  following  agreement.  daughter  ibaii 

perform*  &c. 

juiy29tMm.  itr^rtCt' 

« 1  hereby  agree.on  behalf  of  my  daughter,  M.  A.  Paton,  Jifo'J^rtil.,*^7Jr 
that  she  shall  perform,  daring   the    remainder  of  this  s  following 
teasoD,  at  81.  a  week,  and  /  also  consent ^  that  she  shall  |[^^°  nes^on 
eater  into  articles  with  Mr.  Morris,  if  he  requires  it,  to  t^«  ^^^  P*'^ 
perform  for  the  three  following  seasons,  &c.  &c.''  Signed  non-perform- 
by  the  defendant.  flf*'  ^''\  '.*** 

^  latter  part  »  a 

mere  content. 

For  the  plaintiff,  it  was  proved,  that  Miss  Paton  per-  Jlgreemen" 
tinned  daring  the  remainder  of  the  season  of  1822,  and 
ibo  till  the  beginning  of  September,  1823,  when  she  re- 
fi»ed  to  perform  any  longer;  and*the  house,  in  conse-^ 
({iience,  sustained  a  serious  loss.  It  appeared,  also,  that 
the  defendant  once  made  an  appointment  to  sign  the  ar- 
tides,  but  did  not  keep  it. 

Scarletts  for  the  defendant,  submitted  that  the  plaintiff 
■ut  be  nonsuited,  he  not  having  shewn  that  the  daughter 
WIS  willing  to  have  signed.  If  this  action  were  successful, 
I  man  who  consented  that  his  daughter  should  marry 
would  be  liable  to  an  action  if  she  would  not. 


190 


1824. 


MOKKIS 

&  Another 

V. 

Patox. 


CASES  AT  knSI  PRIUS. 

Qwrney^  for  the  plaintiff,  conteiidedy  that  the  words  ^  I 
coDsent/*  were  equivalent  to  ^'  I  agree." 


Abbott,  C.  J_I  am  most  clearly  of  opinion,  that  it  is 
not  a  contract  on  the  part  of  the  defendant,  that  his 
daughter  shall  sign,  but  merely  expresses  his  consent; 
and  if  she  refuses,  there  is  no  remedy  against  him.  He 
has  bound  himself,  with  respect  to  the  first  part,  the  per- 
formance in  1822,  but  not  with  respect  to  the  s^ning  of 
the  articles. 

Nonsuit. 


Qumey  and  F.  PoUoek^  for  the  plaintiffs. 
Scarlett^  for  the  defendant. 


[Attornies^TFtUunnf  and  CkuJter,'] 


AprU  fXHh.  Greenway  and  Another  v.  Fisher  and  Others. 


A  factor  having 
pledged  goods 
to  teTeral  per- 
«ons>  the  factor 
it  a  competent 
witness  in  an 
action  of  trover 
against  the  par* 
ties  having  the 
goods.    A 
packer  having, 
in  the  exercise 
of  his  business, 
•hipped  the 
goods,  under 
the  orders  of  a 
person  who 
emplojed  him 
for  that  pur 
pose,  is  not 
guilty  of  a  con- 
version. 


T^ROVER  for  calico,  which  the  plaintiiK  had  entrusted 
for  sale  to  John  and  Henry  Eccles,  who  had  pledged  it 
with  the  defendants  for  money  lent 

Henry  Eccles  was  called  as  a  witness  on  the  part  of 
the  plaintiffs. 

The  Attorney  Oeneral^  for  the  defendants,  objected.^-. 
This  witness  is  interested  in  the  event  of  the  cause,  for  if 
the  plaintiffs  recover,  he  is  quit  from  their  demand. 

Abbott,  C.  J..^But  not  from  the  defendants. 

Tlie  Attorney  OeHeral.,^We  are  charged  with  being 
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ill  toH^gmserSf  and  if  so,  we   oaottot  call  for  contri- 

•wtipD.  GRCBlfWAY 

^Another 

V. 

Abbott,  C.  J— If  you  put  it  in  that  shape,  I  shall  FuHSR&Ora. 
Md  that  one    iort^/eoMer  may  be   a    witness  against 
Mwther. 

The  AUamey  QefMTQl*.JX\m  is  to  discharge  him  to- 
tally i^iainst  the  plaintiffs. 

Abbott,  C.  J...1  do  not  know  that.    We  always  ha^e 
reoeived  this  kind  of  evidence. 

The  witness  was  allowed  to  be  examined. 

It  appeared,  that  one  of  the  defendants,  named  Wood- 
,  ward,  was  a  packer,  who  merely  shipped  the  goods,  and 
dioogfa  he  made  affidavit  at  the  Custom  House,  that  he 
WIS  the  real  owner,  yet  it  appeared  *that  it  was  the 
eommon  practice  for  packers  to  do  so,  they  considering 
themsdvea  to  have  a  special  property  in  the  goods  at  the 
time  of  shipment. 

Ob  his  part,  therefore,  it  was  submitted,  that  he  was 
wA  liable  in  an  action  of  trover,  inasmuch  as  he  only 
acted  in  the  regular  discharge  of  his  duty;  and  the  work 
being  done  according  to  directions,  no  wrong  in  the 
transaction  between  other  parties  would  affect  him.  If 
it  were  not  so,  every  porter,  and  every  carrier,  would  be 
liable,  as  well  as  a  packer. 

For  the  plaintiff,  it  was  replied-^ll  persons  who  are 
parties  to  the  conversion  are  liable.  It  is  so  in  trespass. 
The  question  is,  whether  Woodward  is,  or  is  not,  by  law, 
a  party  to  the  conversion.  If  the  goods  still  remain  the 
property  of  the  plaintiffs,  the  packer  is  liable.  It  is  clear, 
that  if  a  pipe  of  wine  were  obtained  by  a  person  and 
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i 
bottled  off  by  his  servant,  and  sent  out,  trover  vfovAA  lie 

GreenwTy,    against  both.    The  case  o(  Stepliens  v.  Elwall,  A  M.  &  S« 
&  Another    399,  was  cited  (a). 

FisHsa&On. 

AsBOTTyCJ. ^On  the  part  of  Woodward,  relianoe  it 

placed,  and  I  think  properly,  on  the  circumstance  of-  hh 
acting  in  the  ordinary  course  of  his  business,  and  I  am  of 
opinion  that  the  course  of  trade  in  this  instance  furtiiriMS 
an  exception  to  the  general  rule.  The  dist»cti0tt'.bti^ 
tween  this  case  and  that  of  a  servant  is,  that  here  there  is 
a  public  employment;  and  as  to  a  carrier,  if,  while  he-has 
the  goods,  there  be  a  demand  and  refusal,  trover  will  IJr; 
but  while  he  is  a  mere  conduit  pipe  in  the  ordinary  eoniM 
of  trade,  I  think  he  is  not  liable.  > 

The  fact  of  a  pledge  to  the  other  defendants  ww  made 

'    out  to  the  satisfaction  of  the  jury. 

•1  ■ . 

Verdict  for  the  plaintiffs  against  all  except  WoodwwnL- 


(i.       i.*'i' 


Searlettj  Broughamy  and  Chitiyj  for  the  plainliAi. 


,.  .t  4 


The  Attorney  Oeneral,  Marryatt^  E,  Lawes^  and  W^Utf 
for  the  defendants. 

[  Attornies— i^iin{  ^  J.  and  Boltati] 


(a)  This  case  decides  that  a  scr-      goods,  is  guilty  of  a  converakm 
vant  acting  under  the  order  of     well  as  his  master, 
his  master,  in  detaining  auother^s 


i.. 
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Sutton,  Bart  v.  The  Bank  of  England.  AnrUtifi. 

ImS  was  an  action  on  the  case,  to  recover  the  amount  irtbeBaiikof 
9f  a  kMB  sustained  by  the  plaintiff,  in  consequence  of  un-  ^Ij^^bte* 
WjMnnaMe  delay  in  the  passing  of  a  power  of  attorney,  for  ^^^'V  '^  ^^ 
the  tiwafer  of  stock  at  the  Bank.  p^^^of  attor- 

The  CMe  on  the  part  pf  the  plaintiff  was  as  follows:—  "y.***  *"^*' 

'^  ■  stock,  an  action 

TtfB  plaintiff  having  occasion  to  transfer  some  stock  for  lies  agaiut 
th^  pivcliase  of  an  estate  in  Norfolk,  which  he  was  to  pay  ^^^' 
fir  w  the  22nd  of  October,  executed  a  power  of  att^^r- 
Mf  (o  Mr.  M'Dougall,  his  solicitor,  for  £62,000,  which 
Witt  Mged  on  the  20th  at  the  proper  office  in  the  Bank. 
The  fwtom  of  the  Bank  being  to  keep  powers  of  attorney 
tar  24  hours  only,  on  the  21st,  about  12  o'clock,  the  broker 
who  lodged  it  went  to  obtain  it  again,  and  was  informed 
it  was  not  ready.  He  went  afterwards  several  times  before 
U^nst  2  o'clock,  and  was  told  it  was  under  consider- 
m  the  director's  parlour.  Soon  after  1  o'clock  on  the 
daj  M'Dougall  also  went  to  the  Bank,  and  saw  the 
ckpdT  accountant,  Dawes,  and  told  him  he  was  very  anx- 
iMis  to  get  the  money,  on  account  of  his  being  obliged  to 
leave  town  according  to  a  previous  engagement,  to  com- 
plete the  purchase  of  the  estate,  and  required  to  know 
what  was  the  cause  of  tlie  delay.  Dawes  said  he  was  not 
at  liberty  to  state  the  reason  why  the  power  had  not  pass- 
d.  M*Doug^l  then  went  away  and  returned  a  little  before 
8 o'clock,  that  being  the  latest  hour  at  which  a  transfer 
amid  be  made, and  again  demanded  to  know  why  the  power 
n»  not  passed.  Dawes  then  said  that  the  directors  were 
Ht  satisfied  with  the  genuineness  of  the  signature  of  Sir 
L  Sutton,  on  account  of  a  difference  between  it  and  the 
signature  to  a  former  power.  M'Dougall  said,  if  the  di- 
reetors  had  called  him  before  them  he  could  have  ex- 
pbined  any  apparent  difficulty,  by  producing  abundance 
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.ly^  ^  of  Sir  R.  Satton's  letters  and  cbecques  on  bit  Loadoi 
SuTTO]f,Bart  bankers,  and  would  bave  referred  to  tbe  bankers  thens- 
The  Bask  of  ^l^^s.  Dawes  8ai4  he  was  sorry  for  it,  but  be  could  dc 
EsoLASD.  Dotbing  more,  as  Jbe  power  was  under  consideralMNi. 
M*Dougall  then  asked  if  it  would  be  any  satisfaction  Is 
tbe  directors  to  see  bim,  and  Dawes  replied  tbat  be  did 
not  think  it  would  be  of  any  use.  M*Dou|(all  weM^kaft 
evening  into  tbe  country.  Tbe  broker  called  every  digr 
between  12  and  1,  and  it  was  not  till  tbe  25tb  tbat  be 
informed  tbat  the  power  was  passed ;  a  letter  having 
written  to  Sir  R.  Sutton,  who  acknowledged  the  authen- 
ticity of  tbe  signature.  M'Dougall  was  an  attorney  d 
40  years  standing,  and  was  well  known  to  tbe  Bailk  soli- 
citor, and  had  transferred  stock  under  a  former  powei 
from  the  plaintiff  to  tbe  amount  of  £200,000.  Onis  ^lifi 
witnoMes  also  to  the  power  in  question,  was  a  witness  Cm 
the  former  power. 

On  tbe  part  of  tbe  defendants  it  was  proved,  tbat  itSviH 
tbe  practice  of  the  Bank,  that  when  a  power  wis  Ji 
amount  under  £20,000,  it  merely  underwent  tbe  imp^ 
tion  of  the  head  of  the  power  of  attorney  office;  Ml 
when  it  was  of  that  amount  or  upwards,  it  was  submitMl 
in  addition  to  tbe  chief  accountant,  and  afterwards  to  tbi 
directors.  That  it  was  the  general  practice  in  cases  ol 
doubt,  to  write  to  the  party  executing  the  power,  imd 
that  in  this  ^ase  the  plan  of  writing  was  adopted  as  Af 
speediest  course.  That  the  power  was  passed  on  (Eb 
24th,  and  the  stock  might  have  been  transferred  oi 
tbat  day. 

It  appeared  that  M^Dougali  was  not  in  town  on  thi 
26th,  when  the  broker  knew  of  the  passing  of  tbe  power, 
and  did  not  receive  intimation  of  it  till  the  27th.  Tk 
transfer  was  not  made  till  the29tb;  but  there  was  nodi£ 
ference  in  the  price  of  stock  between  the  27th  and  20tb. 

The  j/ttomey  General  for  the  defendantSf  contended 


HILARY  TERM,  5  GEO.  IV.  195 

dMt  they  were  entitled  to  a  verdict.    Though  the  custom         l^^ 
hid  been  in  ordinary  cases  to  keep  the  power  only  24  SiJTToir»Bart. 
hman^  yet  where  there  had  been  any  doubt,  a  longer  _     ^' 
fimB  had  always  been  taken.    Great  deliberation  was  re-     Enolahd. 
fUiite.    The  ordinary  course,  where  the  sum  is  large,  is 
Is  apply  to  the  party  or  the  witnesses,  and  in  this  case 
Ai  witnesses  lived  in  the  country  as  well  as  the  princi- 
fiL    Similar  cases  had  occurred  many  times  before,  and 
Bswitiee  iMd  been  taken  of  the  delay,  and  no  such  claim 
lifbe  present  was  ever  thought  of  being  urged. 

Aarlslf  for  the  plaintiff,  in  reply_The  doubt  should 

kps  been  followed  by  an  immediate  inquiry  of  the  par- 

^fNsnting  the  power.    The  directors  should  have  sent 

kr  MDougall  into  their  parlour.    They  have  not  only 

liken  mveasonable  time,  but  refused  to  adopt  the  most 

ressonaMe  course.    The  broker  says  be  called  every  day, 

lid  was  not  informed  of  the  passing  of  the  power  till  the 

lUb.    The  defendants  say  it  was  passed  on  the  24th.    If 

is^bfoker  called  on  that  day  before  the  power  passed, 

*iwn  it  had  passed  they  ought  to  have  sent  to  him.    A 

^siBon  is  not  bound  to  wait  day  after  day,  and  hour  after 

W«r,  Mtglecting  his  business,  while  the  Bank  are  taking 

whiek  are  for  their  own  security. 


'  AnnOTT,  C.  J..^Thc  question  is^  whether  there  was  an 

<wtonable  delay  in  permitting  M'Dougall,  the  attor- 

Uf^m^meA  in  the  power,  to  transfer  the  stock.     As  re- 

ivds  this  question,  the  Bank  of  England,  not  withstand- 

i^  tbair  high  character,  stand  in  no  other  situation  than 

Im  of  a  private  banker.    If  they  suffer  a  transfer  to  take 

|hee  under  an  invalid  power,  they  must  answer  to  the 

iiiividnal;  therefore  they  should  have  proper  time  allow- 

ci  them  to  ascertain  its  authenticity.      The  question  is 

iit  so  mnch  whether,  when  a  reasonable  doubt  arises, 

^ich  cannot  be  cleared  up  in  town,  the  Bank  should  be 

ilswed  to  write  into  the  country ;  but  the  question  upon 

o2 
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^JW4^^      this  eridence  is,  whether  there  was  reasonable  grronnd  &f 
SuTTOH,  Bart  doubt,  and  if  so,  did  they  take  reasonable  means  to  have 
The  Bavx  of  *'^*  doubt  cleared  up  ?    M'Dougall,  it  seems,  went  to 
EvoLAXD.    Dawes,  who  is  the  chief  accountant.    Dawes  refused  to 
acquaint  him  with  the   difficulty.      M'Dougall  remon- 
strated, as  was  natural  for  a  person  so  circumstanced; 
but  Dawes  still  refused  to  tell  him  the  nature  of  the  ob- 
jection.   Now  the  question  is,  was  it  a  fit  and  reasonable 
thing  to  withhold  from  M'Dougall  this  information,  at  a 
time  when  the  difficulty  might  have  been  cleared  up; 
and  in  deciding  this,  it  will  be  proper  to  consider  who 
M^Dougall  is,  for  it  is  a  very  different  thing,  whether  you 
are  treating  with  a  stranger  or  a  person  in  a  known  char- 
acter.     It  appears  that  he  is  an  attorney  of  40  yMMi 
standing ;  that  he  had  acted  under  a  former  power,  aad 
was  well  known  to  the  Bank  solicitor.    It  is  also  a  am- 
gular  circumstance,  that  one  of  the  witnesses  to  the  power 
in  question  was  also  a  witness  to  a  former  power,  aild 
therefore  they  had  the  opportunity  of  making  a  dottbte 
comparison  of  signatures.    If  there  was  either  no  groiad 
of  doubt,  or  if  there  was,  and  the  Bank  did  not  take  rea- 
sonable methods  of  getting  it  cleared  up,  the  Teidid 
should  be  for  the  plaintiff.     And  then  will  come  the 
question  as  to  the  quantum  of  loss.     It  appears  that 
M'Doug^ll  told  Dawes,  that  he  was  obliged  to  go  into- 
Norfolk,  and  thar  he  did  go, and  did  iiot  return  in  time  to 
receive  the  broker's  note,  which  was  written  on  the  9Bft» 
The  Bank  say  the  power  was  passed  on  the  24tb. '  The 
broker  says  he  inquired  every  day,  and  was  not  infoivi 
ed  of  it  till  the  25tfa.    Now  it  is  likely  he  inquired  aboot 
half  an  hour  before  the  passing,  and  the  Bank  might  hafe 
sent  their  porter  to  call  out  his  name  in  the  Rotunda,  Of 
they  might  have  written  to  M^Dougall,  with  whose  red* 
deuce  they  were  acquainted,  but  they  did  not  do  either. 
His  lordship  then  left  the  question  to  the  jury,  who 
'  turned  a  verdict  for  the  plaintiff. 

Damages,  239f.  IO5.  M. 
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Scarleti  and  Adolphus^junr.  for  the  plaintiff.  i^^^- 

SuvTON»Bart 

Tlic  Attorney  General^  Oumej/f  and  Bosanquet,  Serjt.  r^^  ^^    ^ 
for  the  defendants.  Eholajid. 


[AUom\»^M*J>augall  and  Freshfield.} 


Fuller  and  Others  v.  Smith  and  Another.  April  %ut. 

imS  was  an  action  to  recover  the  amount  of  a  bill  of  ex«  If  a  banker  of 
duB^iey  which  had  been  discounted  by  the  plaintiffs  for  the  ceptorofaforgl 
defendants,  and  which  afterwards  turned  out  to  be  a  for-  f^  bui^discoimt 

It  for  the  agent 

gerj.  The  bill  purported  to  be  drawi^  by  a  person  named  of  one  of  the 
LoDD,  and  accepted  by  George  Norman  and  Son,  payable  Ijjf  *di^^™ 
It  the  glaintiffs',  who  were  their  bankers,  and  indorsed  of  the  forgery 

•■    •  J  Tfc  i_     ^  CI-  the  banker  so 

vj  LmiD  and  one  Robert  Simpson,  discounting 

Tlie  fbreery  was  clearly  proved.  ™*y  rccorer 

•    ^        m  backthemoney 

For  die  defendants,  their  clerk  was  examined;  who  he  paid  on  the 
swore  that  the  defendants  were  the  agents  of  Simpson,  J'^jin^^hg  J|^ 
and  bad  paid  over  the  money  to  him  before  they  had  any  the  banker  of 
aoCioe  of  the  forgery:  but,  on  his  cross-examination,  he  af^e'pto^and 
admitted  that  there  was  a  running  account  between  the  therefore  might 
defiendants  and  Simpson,  and  entries  in  the  books  on  both  know  his  hand- 
rides.    These  books  were  not  produced.  writing. 

The  jittorney^Creneraly  for  the  defendants. ^The  de- 

isBdants  in  this  case  are  entitled  to  a  verdict.  It  appears, 
Crem  the  evidence  of  their  witness,  that  they  were  only 
die  agents  of  Simpson,  and  had  paid  over  the  money  to 
Um  before  they  had  notice  of  the  forgery :  and  if  an  agent 
pays  over  money  to  his  principal,  he  cannot  be  called  on 
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to  refund.  In  this  case,  also,  it  appears  that  the  plainCiflrs 
are  the  bankers  of  the  acceptors,  as  well  as  the  discoantein 
of  the  bill;  and  bankers  are  bound  to  knoir  the  hmiid-i 
writing  of  their  customers.  If  there  was  any  negligence, 
it  was  on  the  part  of  the  plaintiffs. 

Scarlett  J  for  the  plaintiffs. I  doubt  whether  Simpson 

was  indebted  to  the  defendants  at  all,  because  the  booki 
are  not  produced.  But  it  makes  no  difference  whether 
the  defendants  were  acting  as  agents  or  not:  the  contract 
is  with  them,  and  there  is  a  warranty  on  their  part.  It 
matters  not,  whether  the  subject  of  the  action  be  a  bill  of 
exchange,  or  any  thing  else.  Suppose  a  man  sold  an- 
other a  hamper,  as  a  hamper  of  wine,  and  it  turned  otKlt^ 
he  a  hamper  of  water;  he  could  not,  on  being  called  on 
to  return  the  money,  say,  ^  I  sold  it  for  a  principnl^ii. 
you  must  run  after  him."  There  is  no  defence  to  Ac 
action. 


Abbott,  €•  J._The  only  question  of  fact  in  this 
is,  whether  the  defendants  paid  over  the  money  to  Simp- 
son before  they  had  notice  of  the  forgery ;  but  I  am  d 
opinion,  in  point  of  law,  that  they  are  liable,  whether  dMj 
did  so  or  not.  With  respect  to  the  argument,  thai  tkc 
plaintiffs  ought  to  haye  known  the  handwriting  of  Ac 
acceptors,  I  am  of  opinion,  that  a  4mnker  is  bound  tc 
know  the  handwriting  of  those  who  draw  on  him,  as  fiu 
as  regards  paying  bills  so  drawn,  but  not  when  discoont 
ing  a  bill;  for  his  attention  is  not  called  to  it  then.  Mj 
opinion  therefore  is,  that  the  plaintiffs  in  this  case  are  aB< 
titled  to  a  verdict.  His  lordship  then  requested  the  jur] 
to  say,  whether  they  were  satisfied  of  the  fact  of  the  monej 
having  been  paid  over  before  notice  of  the  forgery;  an« 
Ihey  stated  that  they  were  not  satisfied. 


Verdict  for  the  plainliffir. 


HILARY  TERM,  5  GEO.  IV. 
Smrleii  and  Gaulbum  for  the  plaintifTs. 

The  Aiianujf  General  for  the  defendants. 

[M(iatm»SmUk  and  AUitlmi  it  JET.] 
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See  SmUk  v.  Mn-ur^  6  Taunt.  7d. 


Clark  v.  Capp. 

IIBBT  for  a  penalty,  for  acting  as  a  broker  in  the  city 
if  l4iadon  without  being  duly  licensed. 

Te  pfwe  that  the  defendant  acted  as  a  broker,  a  wit- 
aass jmdttced  one  of  the  cards  of  the  defendant  and  his 
partBer— 

^  «« Capp  &  King, 

Ship's  Brokers,  he.** 

Abmtt,  C.  J.  ...This  card  cannot  be  given  in  evidence, 
udcas  il  was  received  from  the  defendant  himself.  The 
(Noper  way  is,  to  give  the  defendant  notice  to  produce 
Ui  caitisi  and  then  prove  one  as  a  copy,  or  give  parol 
of  the  contents. 

Nonsuit. 


April  MiK. 


To  make  a  de- 
fendant's card 
eTideoce,  job 
aiutt  give  him 
notiee  to  pro> 
dace  hit  otfds, 
and  pat  in  one 
ai  a  copy,  an- 
lem  the  one  to 
be  pat  in  can 
be  proved  to 
baTebeengiTen 
totbe  witnem 
bj  the  defend- 
ant hinueJf. 


The  Attmrney  General^  the  Common  Serjeanif  BoUandf 
ttd  TbukJ^  for  the  plaintiff. 

Searleitf  for  the  defendant. 

[Attoruies — Newman  and  Warne.] 


Ib  e?ery  ewe,  where  asy  writ-      caae,  or  the  proolli  to  be  adduced 
tco  paper,  at  all  bearing  on  the      in  aupport  of  it,  ia  in  the  ponea- 
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im^ 


AfMSM. 


1£  NTeral  per* 
tons  are  joinUj 
engaged  in  rait- 
ing monej  for  a 
bubble,  one 
cannot  main- 
tain an  action 
for  money  bad 
and  reoeiTedy 
against  another 
of  tbea^  for  the 
money  so 
raised. 


Mac  Grboor  v.  Lowe. 

Action  for  money  bad  and  received.  The  defendant 
was  employed  by  tbe  plaintiff  to  act  as  agent  for  the  re- 
ceiving subscriptions  for  tbe  Poyais  loan.  Scrip  certi- 
ficates were  produced  for  SOyOOO/.,  which  bad  been  issued 
out  by  the  defendant  for  a  deposit  of  15  per  cent*  on  a 
loan  of  200f000/.;  and  on  these  certificates  the  defendant, 
it  was  contended,  bad  received  money. 

Abbott,  C.  J.  (having  read  one  of  the  certificatea, 
which  stated  the  loan  to  be  for  the  use  of  the  stat^  of 
Poyais),  said,  there  must  be  some  evidence  g^ven,  that  at 
the  time  of  this  transaction  there  existed  a  state  of  Pbyais; 
for  if  all  these  parties  were  actors  in  a  bubble  Id  raise 
money  for  a  non-existent  state,  I  am  clearly  of  opinion 


sion  of  the  opposite  party,  it  is  al- 
ways prudent  to  "give  him  notice 
to  produce  it  If  the  paper  is  ma- 
teria], the  plaintiff  will  be  non- 
suited if  it  be  not  produced ;  for 
unless  he  has  given  notice  to  pro- 
duce it,  he  cannot  give  parol  evi- 
dence of  its  contents.  Nay,  fur- 
ther, if,  in  assumpsit,  a  plaintiff 
has  made  out  a  case  on  a  quantum 
nuruiif  and  one  of  his  witnesses, 
in  cross-examination,  says  that 
there  is  a  written  agreement  on 
the  subject,  the  plaintiff  must  put 
in  that  agreement,  or  be  nonsuit- 
ed; or  if  the  defendant  has  it,  and 
the  plaintiffs  attoruey  has  not 
given  the  defendant  notice  to  pro- 
duce it,  the  plaintiff  must  be  non- 
suited. This,  it  may  be  said,  is 
very  clear;  but  it  is  surprising. 


that  so  many  causes  are,  almost 
every  sittings,  lost  or  comproniised 
on  bad  terms,  merely  becsause  par- 
ties think  they  may  go  on  a  qutm' 
turn  meruit,  when  there  ia  a  writ- 
ten agreement  or  undertaking 
which  perhaps  they  don*t  wifeb  to 
go  upon.  It  is  also  prudent  to  give 
a  defendant,  in  actions  for  goods 
sold,  notice  to  produce  all  invoices^ 
bills  of  parcels,  &c.  In  siioit,  if 
you  give  notice  to  prodoce  too 
many  papers,  your  counsd  may 
still  exercise  his  discretion  whe- 
ther he  will  call  for  their  produc- 
tion or  not;  but  if  you  have  not 
given  notice  to  produce  them,  you 
arc  shut  out  of  the  benefit  of  their 
contents,  and  very  often  nonsuited 
for  want  of  them. 
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that  one  of  them  cannot  maintain  an  adtion  for  money  bad         l^^ 
and  reeefred  against  another.  MacGrkcor 

Lfows. 
A  witness  proved  that  a  governor  and  lieutenant- 
governor  of  Poyais  had  been  appointed  by  Sir  Gregor 
MacGregor,  but  that  no  state  of  Poyais  then  existed. 

Abbott,  C.  J*_If  there  was  no  existing  state  of 
Poyais  at  the  time  of  the  loan,  this  action  cannot  be 
maintained. 

Nonsuit. 

Hie  Common  Serjeant  and  F.  Pollock^  for  the  plaintiff. 

Sewrlett,  for  the  defendant. 

[Attornies— P«rmare  and  Swaine.'] 


Rex  t;.  Taggart  and  Baskcomb.  ^^7  ^^ 

ItlESE  defendants  were  indicted  for  having  corruptly  if  t^^  defend- 

i^reed,  for  100/.,  to  procure  an  East  India  cadetship  for  ^  ^"fj^f^*' 

Frederick  Bsnnet.  making  a  cor- 

The  case  was  very  slight  against  Taggart,  but  strong  ^^gthfardper. 

agamst  Baskcomb.  »<>"•  '^f  *^«  P«>- 

coring  an  East 
India  cadet- 

Searlett,  for  Taggart,  went  for  an  acquittal  on  merite.     j^^^^^f  jj* 

be  oNiTictedy 

Denman^  for  Baskcomb,  contended,  that  as  the  contract  j,  Kq^ed!' 
(diongh  a  corrupt  one)  was  charged  in  the  indictment  as 
Ae  jemt  contract  of  both  the  defendants,  one  of  them 
could  not  be  separately  convicted. 
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Abbott,  C.  J. — I  am  of  opinioii^  that  if  two  parties  aro 
indicted  jointfy  on  a  joint  corrupt  contract,  eadi  may  be 
separately  found  guilty. 

« 
Verdict ^Taggart,  Not  Guilty;  Baskcomb,  Guilty. 

The  Jttorney  General^  Boionquetf  and  Tmdalf  for  tbe 
proeecutioD. 

ScarlM^  for  Taggart* 

Tbe  Common  Serfeanit  for  Baskcomb. 

[  AttornieB—  iMmford  aod  SMms.'] 


Two  peraons  may  be  indicted 
for  an  offence  arising  from  a  joint 
corrupt  contract*  and  each  con* 
▼icted  Beparately,  the  same  as  they 
might  if  they  were  jointly  indict- 
ed for  an  assault  or  a  robbery: 
but  if  you  state  the  corrupt  con- 
tract to  be  joint,  and  it  is  neces- 
sary to  prove  what  the  contract 


was,  and  it  is  proved  to  be  several, 
the  defendants  must  be  acquitted, 
on  the  ground  of  variance.  It  is 
best,  if  tliere  is  any  doubt  aboot 
what  contract  will  be  proved,  ts 
lay  it  in  different  ways  in  difibnent 
coimti.— — In  the  followingTrinity 
Term,  Baskcomb  was  senteaoed 
to  pay  a  fine  of  SOOl. 


iiprtiSSi. 


Adultery.  — 
Convenient 
node  of  prov- 
ing tbe  identitj 
of  thepartieito 
tbe  marriage. 


Bain  i;.  Mason. 

T^HIS  was  an  action  for  criminal  conversation  iritb  the 
plaintiff's  wife. 

The  proof  of  the  marriage  of  the  plaintiff  and  his  wife, 
was  an  examined  copy  of  the  marriage  register  of  one  of 
the  parishes  at  Liverpool;  and  the  person  who  egamiaed 
the  copy  with  the  original  register,  being  acquainted  with 
the  handwriting  of  the  plaintiff  and  of  his  wife^  stated 
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thai  the  Kignatures  to  the  original  registry  wbicb  he  saw 

,  were  of  the  handwriting  of  the  plaintiff  and 


at 


his  wife.    This  was  the  evidence  of  identity. 
The  fact  of  adultery  was  proved. 
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Verdict  for  the  plaintiff. 
Searleiif  Broughamy  and  Bernard^  for  the  plaintiff. 
The  Attorney  General  and  fFUde^  for  the  defendant. 


[Attorniet — ShUr  and  jFVmsms.] 


hactioDs  for  aduhery,  it  b  not 
(■If  aeecMarj  to  prora  an  actual 
■inay,  which  ia  usually  dona 
hffMmg  in  Hie  register  book» 
sr  as  tssnnaed  copy,  (though  it 
■qr  be  done  by  the  evidence  of  a 
pona  who  was  present  at  it),  twt 
tte  identity  of  the  parties  must 
ha  aiss  pioved.  In  the  case  of 
IKrt  v.BsWbw,  1  Doug.  179,  Bul- 
ua*  J.  points  out  a  variety  of 
ways  of  pioring  identity;  such  as, 
the  wife  being  always  called  by 
her  hnsbond's  surname  after  the 
dale  of  tlie  marriage;  by  the  evi- 
of  peraoos  who  partook  of 
redding  dinner,  &c. ;  but  the 
in  the  principal  case  seems 
ts  arrive  at  a  more  conclusive 
pitof,  and  ia  often  eaner  to  be  ef- 
hded.  In  cases  of  adultery,  it  is 
Ht  necessary  to  prove  a  licence 
hr  tte  — friagf,  or  a  publication 
ifbanna.  Nor  ia  it  at  all  necessary 
li  caO  die  aobacribing  witnesses 
la  tte  entry  in  the  marriage  re- 
r,  whether  the  register  be 
ornot  AbookofFleet 
is  not  a  ragialer  that  can 


be  produced  in  evidence;  and  it 
has  beea  held  that  a  copy  of  a  re* 
gister  of  a  foreign  chapel  is  not 
evidence  of  a  marriage  abroad. 
Liod^  V.  Bmry,  I  Esp.  Rep.5AS. 
And  I  apprehend,  that  the  cer- 
tificate of  marriage,  that  par- 
ties receive  at  Gretna  Green, 
would  be  no  evidence  of  a  mar- 
riage. Indeed,  a  plaintiff  would 
have  the  greatest  difficulty  in  prov- 
ing a  marriage  of  that  sortv  If  the 
marriage  took  plaee  in  achapel,  the 
plaintiff  ought  to  give  some  proof 
that  it  was  a  chapel  in  which  mar- 
riages may  be  lawftilly  celebrated. 
How  for  a  distinct  admission  of  a 
.  marriage  by  the  defendant,  dispen- 
ses with  the  proof  of  it,  has  never 
been  decided.  In  the  case  of  Mor- 
m  V.  Milier,  4  Burr.  ao»7>  the  de- 
fondant  having  said  tliat  the  lady 
was  **  Captain  Morris*s  wife,**  wa» 
considered  insufficient;  because, 
as  is  stated  in  B.  N.  P.  9S,  it  was 
rather  an  admission  that  the  lady 
passed  as  Captain  Morrises  wife, 
than  that  there  had  been  an  actual 
marriage,  which  was  a  foct  not 
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April  9$d. 


Rbvenga  v.  Maciktosh. 


The  defendant  A.CTION  for  a  maliciotts  arrest.  The  plaintiff  was  Che 
had  taken  the     gecretarv  for  foreign  affairs  to  the  Colombian  spovem- 

opmion  of  a  •'  o  o 

special  pleader,  ment,  and  the  defendant  an  army  accoutrement-maker^ 
tibe  plaintiff  was  ^^^  ^^  contracted  with  that  government,  through  their 
liable  for  a        agent,  a  person  named  Mendez,  for  the  supply  of  anus  to 

debt;  whose 

opinion  was  favorable  to  the  defendant  The  defendant  caused  the  plaintiff  to  be  arrealed 
for  it  In  action  for  .this  arrestj  charged  to  be  malicious,  the  jnry  found  for  the  plaintiff^ 
and  the  Conrt  above  would  not  disturb  the  verdict. 


likely  to  be  in  the  defendants 
knowledge.  In  TrmmmCs  case, 
I  £a.  P.C.470,  the  Judges  con- 
sidered that^  in  an  indictment  for 
bigamy»  the  admission  of  the  pri* 
aoner  was  sofficient  evidence  of  the 
fimt  marriage.  Of  coursey  if  a 
plaintiff  can  prorc  an  actual  mar- 
riage»  he  had  better  not  rest  his 
case  on  any  admission^  as  it  never 
has  yet  been  done;  but  I  can  see 
no  reason  why  a  man  may  not  adr 
mit  that  a  person  is  another's  wife» 
as  well  as  any  other  fact  against 
himself  and  then  the' only  ques- 
tion i9f  whether  what  the  defend- 
ant has  said  amounts  to  an  admis- 
sion. JevFs  and  Quakers  being 
excepted  out  of  the  marriage  acts, 
proof  must  be  given  of  their  mar- 
riages, according  to  their  respect- 
ive forms  of  worship;  and  by  the 
case  of  Noel  v.  Horth  1  Camp.  6l» 
it  appears,  that  to  prove  a  Jewish 
marriage,  it  is  not  sufficient  to  call 
persons  who  were  present  at  the 
ceremony  in  the  synagogue;  as 
that  is  merely  the  acknowledge 
ment  of  a  previous  written  con- 
tract, which  contract  ought  to  be 


proved,  as  any  othercontract  woiiUI 
be.  I  am  not  aware  that  any  dis- 
pute has  arisen  on  the  pioqf  of  a 
marriage  in  a  private  roopi^  in 
England*  under  the  special  li^eiioe 
of  the  Archbishop  of  CanteiliQif ; 
bnti  take  it,  that  distinct evideooe 
must  bq  given  that  theif  wis  a 
special  licence  (that  is,  Uaajkit  mmft 
be  proved  in  the  same  way  aaany 
other  written  document),  beoanae 
marriages  solenmized  in  any  other 
place  than  a  church  or  dn^pel  are 
void,  unless  by  special  licence  qf 
the  Archbishop;  therefore,  the 
marriage  being  prima  fmoM  void, 
it  is  incumbent  on  the  plaintiff  to 
bring  his  marriage  within  the  ex- 
ception. It  should  be  observed, 
that  very  few  of  the  cases  on  mar- 
riage, decided  before  the  year 
1754,  are  law  now;  becauae,  be- 
fore that  time,  any  verbal  contract 
for  a  marriage,  if  m  wha  de  prm- 
senti,  was,  it  seems,  a  valid  mar- 
riage; as  was  any  contract  tis  va^ 
ba  defuiuro,  if  followed  by  coha- 
bitation. In  actions  for  adultery, 
the  defendant  may  go  into  proof 
to  shew  the  marriage  invalid. 


V. 
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tlic  amount  of  180»000/«,  for  which  he  received  deben-       \i^tj 

tores.    The  plaintiff  happened  to  come  to  England,  and      Rcvbnga 

the  defendant  applied  to  him  to  ratify  the  contract;  but 

he  refused,  saying,  that  he  had  no  authority  from  his  go« 

Temment  to  do  so.    On  the  ^d  of  March,  1822,  a  letter 

was  written  to  the  plaintiff  by  the  defendant's  attorney, 

stating  that,  by  the  law  of  England,  he  was  liable  for  the 

ddbt  of  his  government,  and  threatening  an  arrest.    In 

eOBKquence  of  this,  on  the  4tb,  the  plaintiff's  attorney 

applied  to  the  defendant's  attorney  to  see  the  documents 

OB  which  the  liability  of  the  plaintiff  was  supposed  to 

me;  bat  the  inspection  was  refused.    The  affidavit  of 

debt  was  for  90,000/.,  and   the  bill  of  Middlesex  for 

18(MNK)/.,  indorsed  «<  Bail  by  affidavit  for  90,000/.  and 

ipirards."    The  plaintiff  was  arrested  about  the  20th  of 

Marcky  and  confined  in  a  lock-up  house  for  three  or  four 

itjif  and  then  removed  to  the  King's  Bench  prison, 

where  he  remained  till  the  17th  of  May  following,  when 

he  #«s  discharged  by  consent  of  the  defendant's  attor- 

■ejy  ovi  bail  being  put  in  by  two  gentlemen,  who  were 

not  teqaired  to  justify.    Two  rules  were  taken  out  for 

time  to  declare,  and  then  a  peremptory  rule  to  declare. 

The  defendant  then  declared  for  goods  sold  and  money 

paid,  and  very  soon  after  took  out  a  rule  to  discontinue, 

and  paid  the  costs,  as  taxed,  in  the  month  of  December. 

For  the  defendant  it  was  proved,  that  the  plaintiff  cor- 
responded with  Mendez,  and  in  some  of  bis  letters  spoke  of 
*eor  necessities;"  but  in  others,  it  appeared  that  he  wrote 
*by  order  of  the  President."  It  was  proved  also,  that  a 
ease  was  laid  before  a  special  pleaderby  the  defendant,  as  to 
die  personal  liability  of  the  plaintiff,  which  was  answered 
byan  opinion  in  favor  of  such  liability.  And  it  was  argued, 
that  under  these  circumstances,  the  defendant  was  fully 
jwstified  in  commencing  proceedings;  inasmuch  as  they 
shewed  clearly,  that  he  was  not  only  not  actuated  by 
malice,  but  had  also  probable  cause.  The  defendant  was 
called  on  to  produce  one  of  the  debentures,  but  refused. 


CASES  AT  NISI  PRIUS. 

For  tbe  plaintiff  it  was  urged  in  reply,  that  the  de« 
Rbyvvoa     fendant  must  have  been  influenced  by  an  indirect  motive; 

continuance,  as  well  as  the  other  drcumstances  of  the 
case,  that  his  object  was,  to  force  the  plaintiff  to  ratify 
the  contract,  and  that  the  special  pleader's  opinion  was 
obtained  with  that  view. 

Abbott,  C.  J.,  in  summing  up  the  case  to  the  jury,  ob- 
served, that  if  they  thought  the  defendant  act^  bomm 
fide  on  the  opinion  of  the  special  pleader,  they  shcndd 
find  their  verdict  for  him ;  but  that  if  they  thought  1m 
merely  used  the  process  of  the  law  as  a  mean  of  coat- 
polling  the  plaintiff  to  come  into  his  views,  and.  did  not 
believe  at  the  time  that  he  had  really  a  right  of  actioa 
against  him,  then  they  should  find  their  verdict  for  Ae 
plaintiff;  and  for  such  damages  as  they  should  think 
right. 

The  jury  found  a  verdict  for  the  plaintiff.— 

Damages,  SBSM. 

Scarlett  and  F.  PoUockf  for  the  plaintiff. 

The  Attorney  General^  the  Common  Serjeant^  Bingkamf 
and  Wilde^  for  the  defendant* 

[Attornies— >JLavt«  and  Homh^] 


On  a  motion  for  a  new  trial,  in  the  following  Term,  the 
Court  held,  that  the  way  in  which  the  question  was  left 
to  the  jury,  was  correct;  and  refused  to  disturb  the 
verdict.  ^- 
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Barton  and  Another  v.  Boddinoton,  Esq. 


April  Uik, 


VROVER  for  tallow.  This  action  was  brought  against 
Ae  defendant  as  treasqrer  to  the  London  Dock  Company, 
nder  the  following  circumstances. 

In  the  beginning  of  September,  1823,  Mr.  John  Milford 
inported  from  St  Petersburgb,  a  quantity  of  yellow  can- 
dle tnllow,  and  on  the  8th  of  that  month  he  sold  100 
onkt  of  it  to  Messrs.  Cattley  &  Esdaile,  and  delivered  a 
tnnafer  order  in  the  following  terms  -. 

« 

«  London,  8th  Sept.  1833. 

''To  the  superintendants  of  the  London  Docks... 
<^PfMse  to  deliver,  weigh,  transfer,  or  rehouse  to  Messrs. 


"Cattleys  &  Esdaile,    the  undermentioned  goods,  ^ 
"die  John,  Ward,  from  St.  Petersburgb.'' 


Kaiks 


New 
No- 

Vioo 


One  Hundred  Casks  Tallow, 
J"**-  Milford. 

A.  18a 


In  the  margin  of  the  order  was  written,  **  charges  from 
**  the  landing  scale  to  be  paid  by  the  buyers." 

On  the  9th  of  September,  Messrs.  Cattleys  &  Esdaile 
sold  the  100  casks  of  tallow  to  the  plaintiffs,  upon  the 
fame  conditions  on  which  they  had  purchased,  and  an 
indorKment  was  made  on  the  transfer  order  in  favour  of 
the  plaintiflb,  who  paid  the  purchase  money  and  the 
charges  according  lo  contract;  and  the  tallows  were 
housed  in  their  names  at  the  docks. 

On  the 29th  of  September,  the  plaintiffs  sold  the  tallows 
IB  question  to  Messrs.  Moberley  &  Bell,  and  the  follow- 


U  the  rendor 
of  tallows  in  the 
warebooses  of 
the  London 
DockCooifiaDjr 
•ell  such  tal- 
lows, and  give 
an    order    ad- 
dressed to  the 
Company*  by 
which  they  are 
directed  "  to 
weigh,  deliTer, 
transfer*  or  re- 
hoose,"the  tal- 
lows to  Messrs. 
M.&B.;thb 
order  being  re- 
ceived at  the 
Docks,  and  M. 
&B.haTingsold 
thetallowi^and 
received  the 
money  for 
them*  the  orig- 
inal vendor 
cannot  stop 
them  in  the 
hands  of  the 
Company*  tho* 
the  tidlows 
have  not  been 
weighed.  It  ap- 
pearing that  a 
weighing,  if  the 
sale  takes  place 
(as  this  did) 
soon  after  the 
importation,  is 
not  usnally  re- 
qviredj  the 
weight  onwbich 
the  cnstom- 
honse  daties 
were  paid  in 
soch  case,  be- 
ing considered 
by  the  parties 
as  correct  and 
tvfficient 


SdJB  CASES  AT  NISI  PBUJS. 

16S4>        iDg  is  a  copy  of  the  contract  delivered  to  (hem  by  die 

&  Another  '' London,  26th  Sept  1828. 

BoDDiH OTON,  **  S<>ld  for  Messfg.  W.  and  L  Barton,  to  Messrs.  Mober* 
^*  <'  ley  &  Bell,  100  casks  of  St.  Petersburgh  new  4  as- 
^  tent  of  yellow  candle  tallow,  at  ils.  per  cwt.,  to  be 
^  paid  for  in  cash  with  2i  ^  cent  discount^  draft  88; 
**  1  cask  tares,  12  ^  cwt,  and  14  days  to  be^allovnedibr 
**  delivery.  In  case  of  any  dispnte  about  the  qaaatitjy  to 
^*  be  settled  by  arbitration. 

**  Wm.Ware  Simpson. 
"Sworn  Broker.'^ 

Upon  the  contract  being  concluded,  the  plainlifis  de- 
livered the  following  transfer  order  to  Messrs.  Moberhf 
&Bell^ 

"<  London,  Sept.  26th^  1828. 

^  To  the  superintendant  of  the  London  Docks..^PkMe 
"  to  weigh,  deliver,  transfer,  or  rehouse  to  the  orter 
**  of  Messrs.  Moberley  &  Bell,  the  undermentioned"gO(Mil^ 
"  in  the  ship  John,  Captain  Ward,  from  St.  Petersburgh/* 

One  Hundred  Casks  Y.  C.  Tallow. 

1  c  100  W.  &  I.  Bacton/' 

Rec*-  Sept'-  ^^23.  A.  188. 

Transfer  given 

Sepf  ^^28. 

H.W. 

In  the  margin  was  written,  "  charge  from  the  10th  Oo- 
**  tober,  to  be  paid  by  the  buyer.*' 

This  order  was  delivered  at  the  docks  on  the  27th  of 
September,  and  the  above  receipt  marked  on  it  there. 

At  the  expiration  of  the  prompt  (14  days,)  viz.  the 
10th  October,  Messrs.  Moberley  &  Bell  gave  the  plam* 
tiffs  a  check  for  £1900,  on  account  of  the  tallows,  Which 
check,  upon  being  presented,  was  refused  payment,  on 
account  of  its  being  dated  the  12th  of  October,  as  was 
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^tyen  wippofedi  by  mislakf^    O9  the  feUowiDf  day,  the 
plaiiitifib  got  another  check  for  flSM,  which  was  like*      Eaktov 
wiM  dJahoiMmrefly  Messrs.  ])ioberley  k  fiell  having  on  that     ^  Another 
4pqr  iwpepv^ed  their  payments*       ,i>  Boniiiveiav, 

Oil  ihe  same  day  that  Messrs*  Moberley  &  Bell  pur-        ^' 
chased  the  tallows  of  the  plaintiffs,  they  sold,  them  agaiii 
liilM— w»  T«  Jk  B«  Bawesy  and  indorsed  to  them  the 
ylawift'ffit^  tmasfer  order* 

It  appeared  that  goods  landed  at  the  docks  are  weigl^ 
ed  immediately  by  the  King's  ofliAerf  and  if  they  are  sold 
at  that  time,  they  are  invoiced  to  the  buyer  on  the 
Viighls  ttt  the  hndjng  scale.  But  tallow  being  an  ar- 
lidt  that  diminishes  by  keeping,  if  a  sale  does  not  take 
flaps  immediately,  it  is  of  course  necessary  to  weigh  it 
agtia  fcefinre  the  precise  quantity  can  be  ascertained,  for 
wUdi  dm  purchaser  is  bound  to  pay.  But  though  the 
tiluliwiiugjf  of  the  transfer  orders  contains  the  word 
*  #s%h^y  yet  it  was  proved  to  be  the  custom  for  tallows 
lifh»soM  on  'Change,  and  for  purchasers  to  pay  ii  sum  as 
Bi#-  ibn  proper  sum  as  possible,  and  to  transfer  them 
iMi'hand  to  hand  by  meana  of  the  transfer  orders,  and 
aot  to  require  any  second  weighing  till  the  tallows  are 
iriMnanmy  from  the  docks,  the  reason  of  which  appear- 
ed to  b^  that  when  they  are  weighed  and  not  taken  away 
adbsfge  in  made  for  rehousing. 

There  was  no  weighing  in  the  present  case,  except  that 

tt  the  landing  scale,  till  long  after  the  sale  to  the  Messrs. 

Hawes ;  but  it  was  proved  that  Messrs.  Hawes  bought  on 

Thange,  and  actually  paid  the  purchase  money;  and  that 

the  charges  for  the  original  weighing,  which  ought  to 

have  been  made  out  to  the  plaintiffs  by  the  Dock  Com« 

pany,  having  bj  mistake  been  made  out  to  Messrs.  Hawes, 

Any  paid  them  in  the  first  instance,  and  sent  the  account 

Is  ihe  plaiatifis  who  discharged  it ;  and  that  upon  such 

nctSMI  there  was  an  item  of  8s.  4d.  for  a  transfer,  which 

aecording  to  the  usage  of  trade  would  be  notice  to  the 

of  the  sale  to  the  Messrs.  Hawes. 
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On  the  16tb  of  October,  1828,  at  which  time  the  tallowi 

were  still  in  the  docks,  the  plaintiflBb'  solicitors  gare  noties 

SeAnoHicr     ^  ^y^^  defendant  nci  to  deliver  them  to  the  order  of 

loDDivoveir^  Messrs.  Hawes.    The  Dock  Company  did  not  comply 

^*         with  this  notice,  and  in  consequence  the  plaintifia  tirai^hl 

their  action. 

The  question  was,  whether  or  no  it  was  necessary  that 
there  should  be  an  actual  weighing,  to  transfer  the  goods 
legally  into  the  possession  of  the  buyer. 
The  case  of  Hawet  v.  fFaiMcn  (a)  was  cited* 


Abbott,  C.  J.,  after  hearing  the  observation  of 
set,  in  the  course  of  which  it  was  agreed  to  raise  tbe  qi 
tion  by  a  bill  of  exceptions ;  with  a  view  to  such  m 
of  proceeding,  gave  his  direction  as  followsL^'^On  As 
evidence,  I  am  of  opinion,  that  an  actual  weighing  Ms 
not  necessary  for  the  delivery;  and^  although  the  tet 
seller  has  not  been  paid,  yet,  as  the  subsequent  bnjar 
bond^fide  paid  the  person  he  bought  of,  the  finU 
cannot  call  on  the  Dock  Company  to  deliver  the  goodr  to 
him.   The  verdict  therefore  should  be  for  the  defendaiil^^ 

Verdict  for  the  defendant,  subject  to  a  bill  of  eiception. 

The  AUamey  General^   Tbidal^  and  WiU$^  for  the 
plaintifls. 

ScarletitBasanqueif  Serj  t,,  and  CarteTf  for  the  defemlaiit^ 

[Attoniiet— Pcoret  and  TtmiMh*] 


{m)Theaa€cfBmD€imHd(Hhers  wharfluger,  to  recoter  the  valae 

t.  WtOum  mid  Oihmr$9  wnct  yet  In  of  100  caakt  of  tsttow,  wkkhea 

print.   I  have,  howerer,  been  ft-  the  S5th  of  September,  iass»  Ifce 

▼oui«dwitfaaM.S.Doteofit  It  plaintiflbhadparcbaacdorMean. 

was  an  actioa  of  trofer  brought  Moberley  k  Bell«  at  40i.  ^  cwt 

againat  thedefendaot,  who  waa  a  TImm  evka of  tallow  wete  lalhe 
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18M. 


CiTRTEis  and  Another  t;.  Willbs. 


AfnUUth. 


Action  against  the  sheriff  for  a  fieilse  return  of  nuUa  If  •  timder  ab- 
tmuL  to  an  execation  issued  against  a  man  named  Crutch-  ^^  ^_  p^^^ 
kjr*    The  defence  was,  that  Crutchley  had  committed  an  ^  a?oid  •  era- 
id.  of  bankruptcy  previous  to  the  time  when  the  execu-  act  of  bank*  • 
tioe  wned.  "'P^^'J* 


of  tbe  defendants,  on 
skon  Moberley  k  Bdl  gave  the 
fhistHft  a  transfer  order,  in  ibnn 
to  Hiat  in  the  principal 
sfHie  date  of  September  8. 
on  recehring  this 
tianiferred  the  tallow  into 
Iht  pUitift*  name  in  their  books, 
AraMeh  they  were  paid  B$»  id. 
deivrered  SI  casks  of  it 
to  whom  the  pkintiflb 
Ob  the  Idth  of  October, 
liibwkj  It  Bell  stopped  pay- 
mmltt  and  Raikes  &  Co.,  of  whom 
mmf  had  booght  the  tallow,  di- 
■iclsi  Ifer  defendants  not  to  de- 
fifsr  it  op.  At  the  trial,  a  ver- 
ikt  was  fennd  fer  the  plaintiffs; 
ahl  hi  Hilary  Term,  1824,  the  At- 
Ivsiy  Gtmnmi  moved  for  a  new 
trial,  CO  the  ground  that  it  had 
keen  decided  in  the  case  of  Htm- 
M  ?.  JTi^vr,  6  East,  614,  that 
where  goods  were  sold  by  the  hun- 
dnd  weigjht»  the  delifcry  was  not 
fsaykli  till  alker  they  had  been 
weighed,  and  therefore  the  right 
if  slopping  them  in  tramiiiH  re- 
with  the  vendor ;— and 
isssed  by  the  Court,  that 
*a  difriidsnta  had  assented  to 
Aa  diliwij  order ;  he  oontend- 
ii,  Ihst  the  conduct  of  the  de- 

not   take   away 

P 


4he  right  of  Raikes  &  Co.  to  stop 
ffi.  trwuUu,  The  Court  were  of 
opinion  that  this  was  not  a  case  of 
stoppage  in  tramitu^  for  that  the 
defendants  having  transferred  the 
goods  into  the  plaintiffs*  name,  they 
held  them  entirely  for  the  plain- 
tiffs* benefit.  In  Withert  v.  L^s, 
Holt,  N.  P.  18.  it  was  held,  that 
an  order  by  tiie  vendor  of  goods 
to  a  wharfinger,  to  deliver  goods 
to  the  vendee,  does  not  pass  the 
property,  if  any  thing  (such  as 
weighing)  remains  to  be  done. 
From  the  cases  of  •Loringer  v. 
Zmnvdm,  7  Taunt  2fi5,  and  Lucas 
V.  Dorrien^  7  Taunt  S78,  it  seems 
that  the  mere  indorsement  of  a 
West  India  Dock  warrant  passes 
the  property ;  and  in  the  latter  it 
is  laid  down,  that  if  an  order  is  de- 
livered to  a  wharfinger,  by  which 
the  vendor  directs  him  to  deliver 
goods  to  the  vendee,  and  he  assents 
to  it,  tbe  property  passes,  though 
no  transfer  has  been  made  in  his 
books.  An  indorsement  of  a  All 
of  lading  for  valuable  consider- 
ation, and  without  the  indorsees 
having  notice  of  any  thing  which 
would  make  the  bill  of  lading  not 
feirly  assignable,  will  pass  die  pro- 
perty of  the  gqpds  so  as  to  prevent 
a  stoppage  inhmmsUn 


212 

CURTEIS 

Be  Another 

V. 

W1LLB8. 


CASES  AT  NISI  PRIUS. 

It  appeared  that  Crutchley  lived  in  Warwickshire,  and 
was  in  the  habit,  when  he  came  to  town,  of  calling  on  a 
person  named  Corbet,  for  the  purpose  of  purchasing 
goods ;  that  on  one  occasion  before  the  execution  he  was 
at  Corbet's  house,  and  said  to  one  of  Corbet's  darks,  Aat 
be  owed  money  to  a  man  named  Johnson,  who  he  aii* 
di?r9tpod  lived  in  tbe  neighbourhood,  and  he  should  sot 
Uke  to  see  him,  because  he  expected  he  would  bother  Inni 
for  payment.  The  clerk  replied  that  Johnson  was  very 
likely  to  call  there  that  day;  upon  which  Crutchley  said 
that  he  would  go  aWay  directly ;  but  while  he  was  speak- 
ing,  he  saw  Johnson  coming,  and  immediately  went  down 
into  a  lower  warehouse,  where  he  remained  till  Johnson 
was  gfone.  Crutchley  was  not  in  the  habit  of  seeing  any 
one  on  business  at  Corbet's,  but  merely  went  there  for  the 
purpose  of  looking  out  g^ds. 

For  the  plaintiff  it  was  contended,  that  this  was  not  a 
valid  act  of  bankruptcy;  because  the  absenting  ougfbt  to 
be  either  from  the  dwelling-house,  or  from  the  ordinary 
place  of  business,  or  to  avoid  a  sheriff's  officer,  or  from 
the  keeping  of  an  appointment. 


Abbott,  C.  J. I  am  of  opinion,  that  a  man  who  ab- 
sents himself  from  any  place  to  which  he  knows  his  crepr 
ditor  is  coming,  in  order  to  avoid  him,  and  to  prevent,  as 
he  calls  it,  his  bothering  him  for  money,  commits  an  act 
of  bankruptcy. 

Verdict  for  the  defendant. 

The  Attorney  General  and  Wtlde^  for  the  plaintiffs. 

Scarlett^  for  the  defendant. 

[Attornies,  Dawes  and  HerUUt.] 


In  Easter,  Term  the  Attorney  General  moved  to  set 
aside  the  verdict  on  the  grounds  he  stated  at  the  trial ; 
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mnd    added,   that  tbc  reason  why  be  conteaded  tbai  a 

I'a  absenting  himself  from  a  place  which  was  neither  Curvru 
placse  of  Jiesidence  uor  business,  could  not  be  an  aqt  of  ^  Another 
liaaJii  »ptcy»  was  this,  that  be  was  not  supposed  at  such  a  Willcb. 
filaee  to  be  in  possession  of  money  to  discharge  the  debt. 

Abbott,  C.  J.  obserred,  that  although  he  might  not 
iHive  the  oioney  about  him,  yet  he  might  promise  to  make 
inangements.  He  might  say,  **  I  will  pay  you  to-mor-^ 
vow,**  or  something  of  that  sort. 

The  Court,  after  citing  the  case  of  Ba^fley  and  ScofieU^ 
1  M«  &  8.  S98,  refused  the  application. 


Cambrioob  v.  Anderdon.  A^ril^Mh. 

XillS  was  an  actiou  on  a  policy  of  insurance  on  the  ship  if*  ship  '^  ^ 
Commerce,  at  and  from  Quebec  to  Bristol.     The  plaintiff  [hs"o^  thf  seu* 
claimed  as  for  a  total  loss.     The  facts  of  the  case  were  ^^*'  ^^^  "  "**' 

dered  wholly 
taese  l  unfit  for  sea*  and 

The  vessel  sailed  from  Quebec  on  the  8th  of  July,  ""^^^^l  ^^^^  ^ 
1829;  the  pilot  left  at  the  usual  place,  about  150  miles  greater  expense 
off;  she  proceeded  down  the  river  Saint  Lawrence,  and  ne^wsbip/the* 
about  half  past  eight  on  the  morning  of  the  13th  of  July,  ^"^^^^  "^^y  '«* 
dnriBg  the  continuance  of  a  thick  fog,  which  commenced  tai  loss,  though 
on  the  preceding  morning,  she  struck  on  a  ragged  shore,  ^^^  '^'P'  )^  ^^ 
abcNit  200  fathoms   from  the  land.    The  captain  tried  duced  to«  is 
many  ways  to  get   her  off,  but  did  not  succeed.     He  "g^J^y]*^" 
lauded  as  soon  as  be  was  able,  which  was  about  twenty* 
four  hours  after  she  struck,  and  found  they  were  about 
220  miles  from  Quebec    He  had  a  conference  with  all 
his  officers,  and  the  general  conFiction  was,  that  it  would 
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iflM.  coit  len  to  build  a  new  ship  dian  to  miiketke  om  in 
CAumtLinrnm  queition  sea-worthy.  A  considerable  quaptity  of'tim^ 
AvDiKDov.  ^^^  forming  the  chief  part  of  the  cargOy  saved  the 
ship  from  going  to  pieces.  The  captain  went  to  Qae 
bee,  and  saw  the  surveyor  for  Lloyd's,  and  agreed  with 
him  on  the  names  of  three  surveyors,  who  were  to 
inspect  the  sliip.  He  afterwards,  acting  on  their  judg- 
ment, sold  the  ship  and  cargo.  She  was  soM  with  her 
register.  The  purchasers  were  shipwrights,  who  did 
some  repairs  to  her,  and  sent  her  on  another  Toyage,  in 
the  prosecution  of  which  she  was  lost.  The  caotain,  the 
mate,  and  the  ship's  carpenter  proved  that  they  saw  ber 
after  the  repairs  were  done,  and  did  not  think  her  fil'la 
undertake  a  voyage,  and  that  they  would  not  have  trusted 
their  lives  in  her. 

For  the  defendant  it  was  argued,  that  the  plaintiff 
could  not  recover  as  for  a  total  loss ;  for  the  ship  wia 
not  sold  as  a  wreck,  to  be  broken  up,  but  was  sold  with 
her  register,  to  make  another  voyage ;  and  it  was  daur^ 
from  the  circumstance  of  her  being  purchased  by  Mp^ 

r- Wrights,  and  repaired,  that  she  must  have  existed  asm 

ship ;  and  if  a  vessel  exists  in  specie,  and  can  by  any  M» 
pairs  be  made  fit  for  sailing,  it  is  not  a  total  loss. 

Abbott,  C.  J.-.The  question  in  this  case  is,  wheCker 
this  is  a  total  or  a  partial  loss ;  and,  I  think,  in  consider- 
ing that  question,  we  should  look,  not  so  mudi  at  tlie 
acts  of  the  parties,  either  buyers  or  sellers,  as  at  tfie  ae» 
counts  they  give  of  the  state  of  the  ship  itself.  The  eiiw 
cumstence  of  selling  with  the  register  is  in  genefsl 
against  a  total  loss;  but  it  is  the  act  of  the  master,  and 
ought  not  to  be  decisive.  If  on  the  evidence  the  jury 
think  that  she  was  utterly  useless  as  a  ship,  dfter  she 
struck,  and  never  could  be  made  useftil,  but  at  an  ez» 
pense equal  to  her  value;  then  I  am  of  opinion,  in  point 
of  law,  tliat  it  is  a  totel  loss,  with  benefit  of  salvage,  though 
the  foim  of  a  ship  remained. 
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The  jorjr  found  a  Terdict  for  tho  plaintiff  as  for.  a  total        189^ 


Somlett,  Marryaiif  and  Piatt,  for  the  plaintiff. 

The  jSUomey  Oeneralf  F.  Pollock^  and  Holt,  for  the 
dcfcndant. 


[Attornin-rlimii^toii  and  Reardon  fr  D^] 

• 


Camphiooi 
AvDaanoH. 


In  Eaater  Term  the  Attorney  Qeneral  moved  for  a  new 

It  on  the  ground  that  an  abandonment  was  necessary; 

^Nit  the  Court  refused  his  application,  Mr.  Justice  Batlbt 

^ttjiiig(the  rest  of  the  Court  concurring),  I  take  the  legal 

ipruciple  to  be,  that  if  by  any  perils  within  the  policy  the 

^bip  ceases  to  retain  the  character  of  a  ship,  the  party 

mmj  sell  her,  and  recover  as  for  a  total  loss,  without  any 

^Umidoiunent.    This  appears  from  the  case  of  Idle  ▼.  the 

Hiff&l  Eschtttige  Aemrance  Company^  3  J.  B.  Moore,  116. 

Sat  as  it  seems  a  writ  of  error  was  brought  in  that  case,  and 

^e  do  not  exactly  know  what  was  the  final  result,  I  do 

not  much  rely  upon  it.    There  is,  however,  another  case 

in  6  J.  B.  ^oore  (a),  in  which  it  was  held,  that  if  a  sale 

be  justifiable,  the  assured  may  recover  as  for  a  total  loss. 

.And  though  Mr.  Justice  Richardson  is  said  to  have  dif- 

ftred  from  the  other  judges;  yet  it  was  not  upon  the  ge- 

mwal  principle,  but  upon  the  peculiar  facts.    All  he 

doubted  about  was,  whether  the  sale  was  justifiable.    It 

appears  to  me  that  the  sale  in  the  case  before  us  was  a 

justifiable  sale.    All  the  witnesses  agree  that  a  new  ship 

night  have  been  built  for  less  than  it  would  have  cost  to 

put  the  one  in  question  into  a  serviceable  state.    I  am  of 


(€)  Rmd  ▼•  Bonham,  6  Moore^  because  he  could  not  get  her  re- 
997»  where  the  Court  held,  that  paired,  the  jury  might  find  for  a 
where  the  captain  iold  the  ship,      total  loif. 
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y^^t,     opiniott  that  tbe  plaintiff  is  entitled  to  recover  as  Ibr 
CAxkiiiDoi    total  I06S9  because  that  which  was  sold  did  not  exist  m 


A^aurned  Sittings  at  Westminster. 


BEFORE  LORD   CHIEF   JUSTICE  ABBOTT, 


April  Mk  Mu  RLET  and  Another  t;«  L  anoeick. 

A  person  m  a  ACTION  foF  gOods  Sold. 

rcTforlbJ^^      In  this  case  the  evidence  of  a  witness,  who  had  Mi 

plaintiff  in  an  examined  upon  interrogatories,  was  read  on  the  part  of  dlt 

goodi  sold,  plaintiff.    The  deposition  stated,  that  he  was  to  recdM  ft 

though  he  is  commission  upon  the  sale. 

to  receive  a  ^ 


commission  on 
tbe  sale. 


The  defendant's  counsel  submitted,  that  this  must  pre* 
vent  the  evidence  being  read,  as  it  shewed  the  party  gir* 
ing  it  was  not  a  competent  witness. 

Abbott,  C.  J.,  inquired  if  the  evidence  stated  thai  tlM 
commission  was  not  to  be  received  unless  the  money  was 
paid ;  and  being  answered  in  the  negative,  held  tiMit  tht 
tvitness  was  competent. 

Scarlett  and  Chittyf  tot  the  plaintiff. 
Fi  Pollockf  for  the  defendant. 

[Attoniiet— Ps<l«fi  and  Summi  fr  €0.} 
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Garrett  t;.  Handley.  Apra  99a. 

Action  od  a  guarantee  in  the  following  terms :  iq  an  action  on 

agaarantee, 
ondertaking 

«  February  12, 1818.      to  <•  iMke 

«  Sil>  of  a  ram  lent 

to  a  third  pcr- 

*^  I  understand  from  Mr.  Gibbons,  that  you  ion,  the  plain- 
•liafe  consented  to  advance  him  660/.     I  undertake  to  «i^»"«t8;y« 

tome  proof  that 

'  make  prevision  for  the  repaymmi  of  the  same,  under  no  provision 
•  the  errangement  now  going  on  for  settRng  Mr.  Gibbon^  bj  thtdtttud- 

be  nonraited* 

Signed  by  the  defendant,      slight  proof 


He  defendant  was  Gibbons*^attomey.    The  guarantee 
vn  pnyred,  and  also  the  advance  of  the  money  to  Gib- 


it,  howeverf 
raffident. 


Abbott,  C.  J..-.The  plaintiff  must  give  some  evidence 
thai  no  provision  was  made  for  the  repayment ;  for  this 
was  not  a  promise  by  the  defendant  to  pay,  but  only  to 
make  provision  under  the  arrangement.  Non  constat 
bat  he  did  so. 

The  AMemeif  Oener€iL^Jlt  is  impoestble  for  the  plaintiff 
to  procore  such  evidence. 

Abbott^  C  J.*^I  know  you  need  noi  give  strong 
ftenii  b«t  smne  evidtmce  is  necessary*  As  thai  you  asked 
hin  what  he  had  done ;  and  his  answer,  that  he  had  not 
Mde  provision  :  or  something  of  that  sort.  If  no  such 
cvideuce  is  given,  the  plaintiff  must  be  called. 

Nonsuit. 


CASES  AT  NISI  PMUS. 
Hm  AtUTMjf  OmirtU  %nd  Mkkardi  for  the  pkoiti 

Jervii  and  TbukU  for  the  defendants* 


and  ifMiUiy.] 


In  the  eneoing  Eaater  Term,  JBiekardM 
rule  nin  for  a  new  trial,  which  was  granted. 


By  the  Ilia.  egCw.  1^  c  S,  S  4, 
No  actioD  liiall  be  brought  oo 
any  promiM  to  tnawer  ibr  the 
delM^  ddbnltt  or  nriKaniiige  of 
•notiier.  except  il  be  in  wiitidg, 
and  figned  by  the  party,  to  be 
charged  therewith^  or  by  aome 
perKNi  by  him  aathorized.  Bat 
aU  gnaraateet  muit  not  only  be 
in  writings  and  ngnad,  but  muit 
be  Ibnnded  oo  a  nifficientconnder* 
ation  I  and  by  the  caae  €iWmm  t. 
WmUihi  5  Ea.  10»  confirmed  by 


the  caseof  Sianiirf  WmWm 
4  B.  &  A.  695,  the  cooridi 
muft  be  itated  in  wflll 
wdl  as  the  pramiie*  A^ 
need  not  dedare  oa  a  gai 
as  in  writingy  if  he  pot 
writing  at  the  trial  it  will 
ficient,  and  if  the  defcnfiiil 
a  tender,  it  does  away  tfie 
sityof this  proof;  Ibr^lqra  ^ 
the  defendant  admiti  the  e 
action.    Peake^s  Rep.  I& 


Dob.  on  the  Demise  of  Smith,  t;.  Cabtwriohi 

EIjECTMENT  for  a  house  in  St.  Anne's  Laas^  i 
parish  of  St.  John  the  Evangelist,  Westminster.     . 
George  Fitzwater  Hook  died,  seized  of  foor  hoa 
in  which  St.  Anpe*s  liWe,  and  by  his  will,  dated  1777,  devisi 

the  collector 

oftazeicbargot 

hinaelf  with  the  receipt  of  roooey  from  A«  B.  at  tenant  of  a  particnUr  honae,  is  endei 

A,  B.  wai  tenant  at  that  time.     The  books  of  an  iniuraace  company,  in  which  tlio) 

tbeoMoUes  with  the  receipt  of  a  som  of  money,  as  a  premiam  to  insare  a  particular  h 

the  occnpation  of  A.  B.  lirom  fire,  are>  also,  evidence  of  his  occapation.  These  entries 

deDce,  becaose  the  party  making  them  chargea  himeelf  with  the  receipt  of  money. 


Ifiydrd. 


Oa  an  eject* 
ment  for  a 
hoose,  the 
land  tax  assess* 
ment  of  the 
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oftbt  fcmMi,  wbieh  he  deitfrilMMl  in  U»  will,  m^U^  in 
Ike  potsemon  of  John  Younfif,^  to  the  plaintiff's  iiitber,      ^d^ 
aad  derieed  the  other  three  to  a  penNm  wbom  the  de-     yw^.^ 
fe&dant  represented ;  the  defendant  had  had  possession       SifiTa» 
of  all  four  for  some  years,  and  the  difficulty  now  was,  to  CAEvwMear 
mj  wfaieb  boose  was  ^  late  in  the  possession  of  John 

To  shew  that  it  was  the  third  hoose  from  Peter  Street, 
Ae  hnd  tax  assessment  for  die  year  1771,  was  put  in ;  it 
itHid  Yoong  to  be  the  occupier. 


(harwood  objected,  that  this  was  not  STidence  of  who 
•  -    •       ■ 
isoeci^rar* 

hwrnnr,  C«  J«.Jt  appears,  by  the  assessment,  that 
As  SHi  charged  is  paid,  therefore  the  collector  charges 
kasssIF  with  haripg  receiFcd  the  sum  mentioned  from 
'Ma  Yaimg.    It  isy  therefore^  eFidence* 

1W  piMBtiff's  counsel  next  put  in  the  books  of  the 
Fsstanaater  Insurance  Company,  to  shew  that  this  house 
WIS  in  the  occupation  of  Young,  and  as  such  was  insured 
by  dial  office. 

Ihe  entry  in  question  stated,  that  George  Fitzwater 
Heok  had  paid  the  Company  1/.  4t.  as  a  premium  to  in- 
avs  a  hoose  in  the  occupation  of  John  Young,  being  the 
lUrd  bouse  from  Peter  Street. 

Ckmood  objected,  that  this  was  a  mere  entry  in  the 
frivale  book  of  a  third  party,  and  therefore  not  evidence. 

Abbott,  C.  J...The  company  charge  themselves  with 
the  receipt  of  1/.  4t.  premium,  therefore  it  is  evidence, 
Ml  4«  same  principle  as  a  steward's  book. 

Verdict  for  the  phuntiff. 


CASEA  AT  NISI  PRIUSr 
littrryaa  m4  CkUty  for  tbe  |rtaintiff: 

Curufood^  for  die  defendants 

[AttonuQ*— ZMcI  aod  St^kmtotu} 


j%  lit.  RoDWBLL  and  Another  t>.  REDoift. 

In  ui action  XllC  plaintidTs  were  the  proprietors  of  the  Adielphi 
former  for  not  Theatre,  and  the  defendant  an  actor,  commonly  known 
ritoS^L  **  SignoT  Paulo.  The  action  was  for  a  breach  ctf  the 
tre«  purtmuit  to  following  agreement.* 

hit  oontract^  ' 

evidenoe  that  .  .. ^      

the  perform^  **  JUHe  (tUl,  188K* 

ances  ba?e  •  ji     '  \^* 

gone  on  with-  **  If  Paul  Redge,  do  hereby  agree  to  perform  at  the 

tion^^dent  ^^^Ipt^i  Theatre  for  the  two  ensuing  seasons  (stating  the 

prtaui/acie  eW-  respective  Commencements  and  terminations)   at   ^L  a 

SeTdSy  week,  subject  to  the  usual  terms, 

licented.  (Signed)         Pauf  fiedge.^ 

^  The  said  Paul  Redge  to  be  entitled  to  introduce  35/. 
worth  of  benefit  tickets  on  one  night  in  each  aeasoi  to 
be  named  by  the  manager. 

(Signed)         J.  T.  BodwelU' 


ft 


1 

It  was  proved,  that  the  defendant  had  notice  to  attend 

at  the  conunencement  of  the  season,  and  refused,  and  thai 

-.1 

there  were  performances  in  which  he  was  very  modi 
wanted,  being  a  favourite  with  the  public. 

For  the  defendant,  two  objections  were  made.  1st.  Iku 
the  plaintiffs  were  stated  in  tbe  declaration  to  be  the  pro- 
prietors of  a  licensed  theatre,  and  the  licence  bad  no( 
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been  proved ;  and  2Dd1y,  that  the  contract  appeared  to 
be  made  with  one  of  the  plaintiffs  only. 

Abbott,  C.  J—I  shall  presume  the  licence  from  the 
fiict  that  the  perfpriwnces  went  op.  If  it  were  not  so, 
they  would  all  be  rogues  and  vagabonds  (a). 

Id  reply  to  the  2nd  objection,  it  was  urged,  on  the 
part  of  the  plaintiffs,  that  the  case  of  Skinner  and  Stocks^ 
4  6.  &  A.  437,  was  in  point,  and  decisive  against  it  (b). 

Abbott,  C.  J,  assented,  and  the  jury  foiind  a  verdict 
ibr  the  plaintiffs,  damages  40«.  his  lordship  observing,  that 
il  «•  important  for  the  public  to  know,  that  these  were 
n^^p^nieiite  which  ought  to  be  performed. 

$ml0tt  and  ChUty  fpr  the  plaintiffs. 
Hanytfttt  for  the  defendant. 

[Attamie»^Riehardson  and  Rogers  8r  SmL,] 


RODWBLI. 

&  Another 

RiDOK. 


(c)  It  teems  to  be  no  part  of  the 
cp0  Id  ha  made  out  on  the  part 
of  the  plaintiff,  that  the  theatre 
waslicenaed ;  the  whole  the  plain- 
tf  had  to  prore,  was,  the  con- 
tesUaad  the  breach  of  it  If  the 
tteatre  was  not  licensed,  that  was 
of  defence  to  excuse  the 
of  the  agreement;  and 
if  it  had  not  been  a  li- 
theatre^  it  lay  on  the  de- 
IMuit  to  shew  it  as  his  defence : 
jm  might  just  as  well,  in  an  ac- 
ioi  t»r  not  accepting  goods  sold, 
were  foreign  produce  (such 
and  the  like)  call  on 
^  plaintiff  to  prove  that  the 
brandies  had  paid  the  Custom- 
HoQie  duties;  for  that,  if  they  had 


not  paid  the  duties,  the  contract 
for  the  sale  of  them  was  illegal, 
la  the  case  of  Gtdlini  v.  Laboret, 
5  T.  R.  244,  where  U  appeared 
that  the  theatre  was  not  licensed, 
the  Court  held,  that  no  action 
could  be  maintained  for  the  do* 
fendant's  not  performing  there,  in 
pursuance  of  his  contract. 

(J)  The  case  of  S^kinner  ^  Ore. 
V.  Stoeki,  4  B.  fc  A.  487,  decides, 
that  if  a  party  makes  a  contract 
with  one  of  two  or  more  partners, 
not  knowing  that  there  are  other 
partners;  either  the  partner  who 
actually  makes  the  contract,  or 
the  whole  of  the  partners,  may 
sue  such  party  for  breach  of  the 
contract. 


CASES  AT  NISI  PRIU& 


COURT  OF  COMMON  PLEAS. 


SittingM  ifler  Hilarp  Term^  1824. 


BBFORS  LOUD  OIPFORD,  C  J. 


JEW.  i7tft.  Hawkins  v.  Howard  &  Oibbs* 

In  an  MCimi  ThE  dedaratioo  in  Ibis  case  stated  that  the  defiuMlaals 
\SStm  OnSlo^  receiFed  two  simia  of  money  from  the  plaintiff;  one  ^  warn 
bave  becoBM  of  £8000»  the  Other  a  sum  of  £1200,  which  they  nndsv- 
isjtAf'rat  the  ^<M>k  to  lay  oQt  for  him  in  the  pnrdiase  of  life  ttniittsi^ 
^^ V^  *^bLd  ^^  ^^^^  security ;  but  that  they  laid  out  the  DMNieT  m 
Mcwitj,  the  10-  die  purchase  of  two  annuities  granted  by  Geoij;^  Mh^ 
tf^iTeJIII^b.  V^^  of  Blandford  (since  Duke  of  Maribordugfa),  on  bis 
non  ii  oonpei-    personal  security  only»  and  that  the  annuities  IwdROl  besn 

led  to  prodocv         • «  j  ^i.       i.     ^.t.         •      •     i  ^ 

tbear  booki,  rni^  P^^  >  ^^^  thereby  the  pnncipal  sums  of  money 
der  a  whpiBM    nJiy  logt.    Plea-.The  general  issue. 

And  an  entiy  lu  support  of  this  case,  the  solicitoi  to  the 
Ue^dent^^o'  ^^^^^  ^^^  commission  of  bankrupt,  wh'ch  had  isiiied 
the  witncM  who  against  Howard  &  Gibbs  (who  were  annuity  broken) 
noTmd^e'uie'^   ^'^^  subpoenaod  to  produce  the  books  of  Howard  nod 

ei)ti7;andthe    Gibbs. 
solicitor  under 
their  coonoif- 

r^to^^M  ^^^9  ^  counsel  for  the  assignees,  contended,  thai 
the  ledger  con-  the  books  ought  uot  to  be  produced,  as  the  estate  migbl 
eoontbetwera  ^  prejudiced:  for  that  here  it  was  contended  thsEt 
them  and  the  Howard  &  Gibbs  had  misapplied  the  plaintiff's  money;  if 
whom  thej  ad-  SO,  it  was  money  had  and  received,  and  proveable  under 

Tanced  the  roe-   ||,^  commission, 
nej,  to  shew 
that  thej  knew 

J^i^^mJ^r      ^n*  GiFFORD,  C.J ^The  books  matt  be  prodncMl: 


! 
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.  as  the  entries  affect  the  very  money  in  question  in  this     Z-  tflM. 
tnnsnction,  the  plaintiff  is  entitled  to  hare  them  pro*     Hawkivb 
doced*  ** 

HOWASD  k. 

A  witness  then  produced  the  books.  One  of  them  was 
a  legder  of  Howard  &  Gibbs.  The  witness  stated,  that 
he  had  neirer  made  any  entries  in  it;  bnt  it  was  copied 
firam  the  day-book. 

Loid  GiFPOED,  C.  J..-.This  being  the  ledger  of  Howard 
•ad  Gibbs,  the  entries  in  it  are  evidence  against  them. 


The  plaintiffs  counsel  wished  to  torn  to  the  Murquis 
y  Bhui4'iMrd'*  account. 

Vm^koH^  SeijUf  contended,  that  the  Marquis  of  Bland- 
ktfu  aecoant  with  Howard  and  Gibbs  was  not'  evidence. 

kid  GfVFonD,  C.J. It  is  evidence;   because  the 

pimtiff  nlleges  that  the  money  was  lost  by  being  ad- 
to  the  Marquis  for  annuities. 


The  entry  was  read.  It  gave  the  Marquis  credit  for 
these  soms;  but  he  was  not  debited  for  the  payment  of 
these  annuities. 

Ike  deeds,  granting  both  these  annuities,  were  proved, 
jiad  read;  and  examined  copies  of  judgments,  to  the 
MMNint  of  £900,000^  against  the  Marquis,  were  also 
pet  in. 

,  JLord  GirPOED,  C.  J.,  ruled,  that  there  was  no  evidence 
Ihal  the  annuities  were  not  regularly  paid,  or  that  the 
ttsney  was  not  well  laid  out;  for,  as  to  the  judgments, 
tkiB  Marquis  might  have  property  to  a  much  larger 
wount. 

Plaintiff  nonsuited. 


884  CASB8  AT  IHISI  PRIUS. 

^J^f^  Bosan/ptH  and  Chm,  Se^tp^  and  JSwmh  for  iM 

EUwKivfl     pWntiff. 

GiJMNk  Fimghan  and  Pe//,  Seijts.  for  the  defendants. 

[AttornifB — ^JLofif  uid  Gibkt,} 
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BBFORB  BBBT,  0.  J.,  PARR,  AND  RVRROUGft^  A, 

In  Bank. 


Jfny  7IA.         JBom^queif  Ser)t»«  now  moFed  for  a  neUr  trials  ca  dm 
ground  that  there  was  evidence  to  go  to  the  jory,  tbattiMi 
*  defendants  had  neglected  their  duty  towards  the  plaintii^ 
and  dttit  the  annwities  were  of  no  Taloe* 

The  Court  granted  a  rule  to  show  caiifle. 

This  rule,  howetrer,  never  eaaw  on  to  be  argaed^ 


Feb.  \7tk.  John  Lens,  Esq.,  Serjeant  at  Law»  v.  Brown  and 

Another. 

Bsteability  of     jFlIIS  was  an  acdon  of  trespass  against  the  defendanfs 
Chtnceiy-ianJ.  (who  were  overseers  of  the  poor  of  the  parish  of  Saint 

Dnnstan  in  the  West),  for  taking  the  plaintiff's  gpoods... 

Plea ^The  general  issue  (a). 


(m)  By  sUfate  %l  Jac  I,  c  1S»  denoe;  and  the  jury  n^ust  iod  fir 

churchwardens,  and  other  parish  the  defendaut,  if  the  plaintiff  eoHla 

officers,  may  plead  the  general  is-  to  prove  that  the  fact  occurred  in 

sue,  and  give  special  matter  in  evi-  the  county  where  the  venue  is  laid: 


HILARY  TERM,  6  GEO.  IV. 

The  rtal  question  id  this  case  was,  whether  the  cham- 
Imis  of  the  Jadges  aod  Serjeants,  in  Serjeant's  Inn,  Chan- 
ceij-lane,  were  situate  within  the  parish  of  St,  Dunstan, 
muA  therefore  liable  to  contribute  to  the 'poor's  rate  of  that 
|Nffiih* 

Admisaionsy  signed  by  the  attornies,  were  put  in.  By 
tkeie  the  parties  consented  to  admit,  that  the  defendants 
tiok  the  plaintiflTs  goods;  that  the*  defendants  were  duly 
appointed  oirerseen  of  the  poor  of  St.  Dnnstan's,  and  were 
so  at  the  time  of  the  taking;  that  the  plaintiff  occupied 
tke  chambers^  No.  1,  Serjeant's  Inn,  and  was  assessed  to 
At  rdief  of  the  poor  of  the  parish  of  St.  Dunstan,  in  re« 
ipjiet  thereof,  at  the  sum  of  11/.  10«.;  and  that  for  that 
am  the  present  distress  was  taken. 

ToproYe  Serjeant's  Inn  out  of  the  parish  of  St.  Dun- 
ta^  the  plaintiff's  counsel  put  in  an  ordinance  of  the 
PMiameiil  of  the  year  1646.  It  was  read  from  ScobelVi 
CoUidkm  (a  printed  book).  Chapter  18th.  ordained  that 
Ai  buds  of  all  the  bishops  should  be  sold ;  but  this  or- 
faipce  waa  not  to  extend  to  Serjeant's  Inn,  where  the 
Jidges  resided,  which  was  stated  to  belong  to  the  bishop- 
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ad  if  tiK  defendant  obtains  a 
fodictt  or  the  plaintifif  be  non- 
mtad,  the  defendant  is  entitled  to 
loablecQita.  And  churchwardens 
wi  ofeneen,  acting  under  a  jus- 
Ml  wamnt  of  distress  to  levy 
ipm^a  rate,  are  within  the. pro- 
Mios  of  the  Stat  £4  Geo.  2,  c.  44, 
■  to  deoMkiid  of  perusal  and  copy 
if  isy  warranty  and  also  as  to  the 
■dioD  being  commenced  within 
Bi  Booths.  &c.  In  order  that  an 
Wju  or  other  officer  may  ob< 
tris  floable  costs*  it  is  necessary 
fcr  lb  attorney  to  get  a  certificate 
ttie  Jodge  who  tried  the 
that  the  defendant  was  act- 


ing in  the  execution  of  his  office; 
but  this  certificate  need  not  be 
granted  at  the  time  of  the  trial.— 
Harper  y.  Carr,  7  T.n.  US.  But 
it  is  more  pnident  to  get  the  cer- 
tificate  while  the  case  is  in  the 
Judge*8  recollection.  It  should  be 
observed,  that  this  applies  only  to 
actions  of  trespass  brought  against 
churchwardens  and  overseers,  and 
not  to  replevins.  Churchwardens 
and  overseers  are  not  entitled  to 
notice  of  action,  as  magistrates  and 
revenue  officers  arc.  —  See  tlie 
notes  on  the  case  ofLcvy  v.£cf- 
wmrdsp  ante  (p.  40). 


CASES  AT  Most  PftltlS. 

rick  of  Ely:  Ihis  the  Jndg%9  w«lre  to  httV«  bb  beftM}  tni 
Lm        >^  ^"^^  ^  ^  ttt  ^^  dbpoMi  df  the  PurliftfMttt  nAer  fli 
^'  Aed  le**e  was  expired. 

k  Andflief.  An  eMmhied  extract  from  the  pariiemetitary  ^ntrtfi 
1650,  (preserFed  in  Lambeth  Palace),  was  put  in.  tl  8l 
scribed  the  then  state  of  the  liring  of  St.  DnnMuA;  h% 
did  Mt  at  ell  mention  Serjeant'e  Inn. 

The  land-tax  act,  4  W.  Sc  M.  c.  1,  s.  83,  was  reaid.  1 
enacted,  that  in  mil  priyileged  and  other  places,  whM 
esetr^t-ffrroehial  on  mot,  assessors  should  be  appniMei 
althous^h,  in  any  monthly  or  other  tax,  such  placea  fei 
not  been  before  cbarg^ed ;  and  such  assessors  shotiMiyi 
assessments  under  this  act,  in  like  manner  as  in  my  jfi 
rish,  tithing,  or  place. 

Mr.  Hewlet  produced  examined  copies  of  (he dofiMa 
land-tax  assessments  (6)  for  the  year  1691%  of  dto  psrt 
of  8t«  Dunstan  in  the  West,  and  of  Serjeants  llM  j  Am 
were  separately  assessed. 

The  defendants'  couns^  admitted  that  the  land^*«ulf  wi 
still  assessed  and  collected  in  the  same  way,  and  tbtt  tbe 
were  separate  assessors  and  collectors  of  the  Itttd^^ttX  f 
Serjeant's  Inn. 

The  statute  1  Geo.  4,  c.  59,  was  put  in.  It  was  a  priTU 
act  for  uniting  the  rectory  and  vicarage  of  St.  Pnnrtai' 
In  a  schedule  to  the  act,  every  house  in  the  parish  off 
Dunstan  was  enumerated.  None  of  the  chambers  of  Se 
jeant's  Inn  were  included  in  the  enumeration;  but  d 
Serjeant's  Inn  coffee-house,  which  is  a  part  of  SerjeM 
Inn,  was  named  in  the  schedule  as  being  in  the  pandi 
St.  Dunstan. 

Notice  had  been  given  to  the  defendants  to  produce  ti 
vestry-book  of  the  80th  of  November,  1748. 


(b)  Examined    copies  of  the  Uioed   at  the  Lord  TreaHNf 

land-tax  aaaeflsments ,  from  the  lay-  RememtNranGer*s  office,  in  Son 

ing  on  of  the  land-tax  in  the  reign  set  House. 
ofWUliam  the  Third,  may  be  ob- 


HILARY  TERM,  5  GEO.  IV. 

Thqp  prodooed  it;  aad  from  it  an  order  of  restry  was 

It  stated  tbat  a  child  had  been  dropped  in  Ser-> 

Jeant's  Inn;  and  it  ordered  tbat  tbei  overseer  should  not 

prvvid^  for  it,  €U  the  parish  had  nothing  to  do  with  the 

ytor  of  Serjeants  Itm^  and  as  the  Inn  paid  no  poor  rates 

IstlM  iiarisii* 

Mr«  Hewlet  put  in  a  receipt  for  the  maintenance  of  the 
lUld,  dated  26th  January,  1743.  It  was  signed  by  tbe 
HDBfi^  mud  acknowledged  the  receipt  of  the  sum  from 

SaqoMli  Skinner,  for  «ursing  Mary  Basket. (The  child 

mm  M  cmtledy  from  being  left  in  a  basket).  He  also  put 
il  a  leceipt  from  (he  parish  clerk  of  St,  Dnnstan's,  for 
At  bocial  fees  of  Miss  Mary  Basket,  also  from  Serjeant 
Skinner.  He  also  put  in  receipts  from  tbe  reader 
lad  dark  of  the  chapel  of  Serjeant's  Inn,  for  their 


Jht  delimdants'  counsel  admitted  that  there  was  a  cha- 
pd  IB  Serjeant's  Inn,  and  tbat  there  had  been  service 
thcrc»  which  had  been  paid  for  by  the  Serjeants. 

Beceipto  tothe  Serjeants,  for  the  maintenance  of  a  womap 
M^t  toBjcdlam  from  the  Inn,  and  also  for  the  maintenance 
if  a  pauper  belonging  to  the  Inn,  were  also  put  in,  and  it 
waa  pnnred  by  witnesses,  that  there  was  a  parish  boundary 
plate  at  each  end  of  the  Inn ;  that  funerals  from  Serjeant's 
Iaapaidd9uble  fees,  as  non-parishioners ;  that  there  were 
as  pews  for  the  Serjeants  in  St.  Dunstan's  church ;  and 
iW  the  Serjeants  kept  the  gates  shut,  so  tbat  the  Inn 
UBftr  waa  perambulated  by  the  parish. 

From  the  cross-examination  it  appeared,  tbat  the  cham- 
bers oC  Mr.  Baron  Graham,  and  Mr.  Baron  Garrow,  were 
•ver  the  Serjeant's  Inn  coffee-house. 

For  tbe  defendants. The  vestry  clerk  produced  the 

parish  books.  From  these  it  appeared  that  the  parish 
hsd  annually  received  from  the  younger  judge  of  the 
Common  Pleas,  since  the  year  1615,  an  annual  pension  of 
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2L  139*  4d.  (u  e.  ISf.  4d.  per  term) :  id  eonie  of  jtbe  en^- 
tries  it  was  stated  to  be  **  for  the  poor."  This  payment 
is  still  regularly  made. 

He  also  produced  a  book  called  the  Doomsday  books> 
from  it  an  eotry  was  read,  dated  1650.  It  was  **  accoaai 
of  money  received  of  the  paris/donerSf  for  proTiding  bnefc- 
ets  against  fire."    To  this  the  judges  contributed  Oi.    . 

From  a  book  called  the  Churchwarden's  Ledger  was 
read  a  series  of  entries,  which  commenced  **  Receipts  for 
licenses  for  eating  flesh  in  Lent,  and  on  other  days,  ino- 
hibited  to  the  use  of  the  poor,"(c)  and  contained  entries  of 
6».  8(/.,  paid  by  Sir  Julius  Cfesar,  Master  of  the  RoUs, 
Mr.  Justice  Croke,  and  Mr.  Serjeant  Glanville,  for  lioes- 
ces  to  eat  flesh. 

A  book  called  the  assessment  book  was  put  in.  In  it  thm 
landlords  and  inhabitants  were  charged  for  a  monthly  aid 
to  the  Lord  Protector.  Under  title  *^  Chancery  Lane,"  Ser» 
jeant's  Inn  was  mentioned  in  the  column  of  landlords;  bat 
no  one  was  inserted  as  tenant.    This  was  dated  1667* 


(e)  These  licences  for  eating 
flesh  were  granted  under  the  stat 
5  Eliz.  c.  5,  which  was  an  act  for 
maintaining  and  increasing  the 
navy.  By  that  statute  it  was  en- 
actedy  that  every  person  eating 
flesh  on  a  Wednesday,  or  other  fish 
day,  should  forfeit  three  pounds, 
or  suffer  three  months  imprison- 
ment But  these  penalties  were 
not  to  extend  to  persons  licensed; 
and  for  a  licence  lords  of  Parlia- 
ment and  their  wives  were  to  pay 
f  6».  Sd,;  knights  and  their  wives 
1S#.  4d;  other  persons  6r.  8<l.  to 
the  poor's  box  of  their  parish ;  and 
persons  sick  were  to  be  licensed 
by  the  rector,  vicar,  or  curate  of 
their  parish,  and  if  there  was  none, 
by  the  curate  of  the  adjoining  pa  • 


rish;  but  no  licence  waa  to  es* 
tend  to  the  eating  of  beef:  andaoy 
person  preaching,  writing,  or  say- 
ing, that  eating  fish  is  of  any  ne- 
cessity to  the  saving  the  sooldf 
man,  should  be  nunished  aa-s 
spreader  of  false  news.  This  may 
seem  rather  a  singular  method  of 
manning  the  British  navy;  but  I 
take  this  apparently  absurd  act  to 
have  kieen  passed,  because  the  and- 
deu  abolition  of  maij^  days  by 
the  change  of  religion,  must  have 
nearly  ruined  the  fishermen,  and 
therefore  it  was  feared  that  thef 
would  join  the  Catholic  party  ia 
disturbing  the  Government,  aa  a 
Catholic  Government  would  be 
more  fevoureble  to  their  Tocatioii. 
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lo  die  rale  on  tbe  parish  of  St.  DuDstan,  for  a  poll  tax, 
ill  1677,  Serjeant's  Inn  was  charged. 
•    Worn  tbe  churchwarden's  account  book  were  read,  en- 
of  sums  paid  for  underpinning  the  Chief  Justice's 
%.  and  for  cushions  for  the  judges'  pews. 
A.witnesB  produced  examined  copies  of  several  indict« 
at  the  Old  Bailey,  in  which  Serjeant's  Inn 
as  in  the  parish  of  St.  Dunstan.    They 
were,  in  for  perjury,  except  one,  which  was  for  petty 
IireeDy(cf). 

Witnesses  proved  that  they  had  known  rates  constantly 
|iid  by  the  occupier  of  the  Serjeant's  Inn  coffee-bouse, 
agreed  that  that  was  a  part  of  Serjeant's  Inn. 


Lord  GiVFORD, C.J. told  the  jury,  that  the  private  act  of 
1G.4.C.59,  deserved  great  attentiou,  because  it  enu- 
merated every  house  in  the  parish  in  a  schedule,  and  this  Inn 
was  certainly  not  included.  However,  the  coffee-house, 
vhieh  was  a  part  of  the  Inn,  was  included.  It  might  be 
iiid  that  the  Inn,  being  the  property  of  the  see  of  Ely, 
was  exempt  from  tithes,  as  the  property  of  Bishops 
often  is.  However,  the  schedule  professed  to  enumerate 
every  boiose  in  the  parish.  The  conduct  of  the  parish  re- 
latire  to  the  bastard  child  was  very  strong,  for  they  ex- 
pressly denied  that  they  had  any  thing  to  do  with  the 
lin ;  and  the  paying  double  burial  fees  was  also  worth  at- 
tcation;  and  these  circumstances  were  much  strengthened 
hf  the  non-payment  of  rates  for  two  centuries.  As  to  the 
boottdary  plates  at  each  end  of  the  Inn,  why  need  any 
be  put  up,  if  the  whole  place  was,  as  it  was  contended  to 
W,  within  the  parish,  and  no  boundary  was  there.  The 
iifinpence  was,  that  at  one  boundary  mark  the  parish  of 
ItDonstan  ended,  and  at  tbe  other  the  parish  began 


(i)  ThsM'  indictmentB  proved  parish  iii  which  they  were  com* 
MlUiiKy  became  perjury  and  pet-  mitted,  as  burglary,  stealing  in  a 
^  hiteoy  need  not  be  laid  in  thf      dwelling  hoose,  &c.  must. 
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^^S^       agraiD,  leaving  Serjeant's  Inn  out  of  the  parhb.    Pw  jhe 

LcKTs        defence,  the  paymentof  2/.  138.44.  from  the  junior  jnigii, 

^  ^*  18  proved,  that  seemed  to  be  a  mere  personal  doe,  and  aot 

&  Another,    to  be  paid  in  respect  of  any  building.  The  entry  respectfaij^ 

fire  ladders,  it  is  said,  may  apply  to  Serjieant's  Ibb,  Fleet 

Street^  and  that  may  be  so.    The  licences  to  eat  flbsh 

m«st  be  obtained  from  the  clergyman  of  the  parish 

the  party  dwcdt.    But  there  was  nothing  to  limit  the 

sidence  to  Serjeant's  Inn.    The  assessment  of  1657  4il 

not  appear  to  have  been  paid,  and  therefore  Unas  ^  Mi 

weight.    His  Lordship  left  the  case  to  the  jury. 

Verdict  for  the  defendanli* 

FaughaUf  Serjt.  and  Tindalf  for  the  plaintiff. 

PeU  and  Taddy^  Serjts.  and  Curwood,  for  the  defendaJBtft 

[Attoniies-^Hew^el  and  MonheadS} 


At^oumed  Sittings  in  London. 


BEFORE   LORD  CHIEF  JUSTICE   GiFFORBl 


Peb.  20th  POCOCK  V.  BlLUNO. 

In  an  action  on  ^I^CTION  foT  a  bill  of  exchange,  brought  by  the  in 
change,  by'in-  dovsee  against  the  acceptor.  It  appeared  that  there  km 
dorsee  against    {^^^  several  indorsements.    The  defence  was,  that  fihep 

acceptor,  the 

declarations  of  was  no  consideration  for  the  bill,  or  the  indorsements 
of rbeMiUre '  and  that  the  whole  trwsaction  was  fraudulent ;  aiid».  t 

eTidence,  if  it 

can  be  shown  that  at  that  time  he  was  holder  of  tlie  bill,  and  was  making  such  decUralioot  I 

liis  own  prejudice,  and  against  hi^  own  interest. 
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sImht  tfii^  tlm  defeiidaal  wkbed  to  gire  in  eTidmea  a        ,^^ 
QfmfiinaAw  betwimn  a  peraon  Mm«d  Py well,  who  was      P«icm« 
oi)iit4if  thu  ifidoraersi  nod  the  witneas,  io  which  bo  atatedf     Bkliito. 
thai  he  gave  no  consideration  for  the  bill,  and  r^ceired 
no  money  for  his  indorsement. 

Thii  being  objected  tOi  qq  the  ground  tb^t  4  state* 
Wfmt  of  Py w^Up  wb#o  Ihe  plaintiff  wm  not  preaent^  waa 
W  nridMicOf  and  tbat^  in  an  actiou  by  indorsee  againat 
90crplQr»  what  the  indorser  said  could  not  he  eridence 
dm  indofsee. 


Ponig^anf  S^tjU  argued  that  as  the  present  pi^utiff, 
ilMknMf  claimed  through  Pywell,  what  Pywell  said 
eridence  against  him. 


Botamjueii  Serjt.  on  the  same  side,  contended,  thai 
4lio|i^  this  might  be  no  evidence  that  the  plaintiff  gave 
cso  consideration,  yet  it  was  evidence  that  Pywell  neither 

ve  nor  received  any. 


Lord  GiTFORD,  C.  J_I  think  that  the  declaration  of 
rail  is  admissible,  to  prove  that  he  g^ve  no  considera- 
tion for  the  bill. 

Ihe  evidence  was  then  received,  and  the  jury,  on  this, 
^nd  a  good  deal  of  other  evidence,  found  a 

Verdict  for  the  defendant. 

Pelif  Serjt.  and  Broderick^  for  the  plaintiff. 

VoMghan  and  Bosanquet^  Serjts.  for  the  defendant. 

[Attornies— JSo^Won  4*  H.  and  Orlthur*^ 


na%Bm  wtm^  e.  j .,  and  ipark  ajub  BVRHoueH,  m. 

In  Bank. 
Pitt,  Serjt.  having,  in  Easter  Term,  obtained  «  role  to     JwMt  Sri. 
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CASES  AT  NISI  PRIU&'  - 

show  Mttie  why  thtfe  should  nol  be  a  new  trial  fa  ^tbis 
case ;  it  was  now  argued  by  Vaughan  and  Bmanqtmit 
Serjts.  for  the  defendant,  and  by  Pe0  and  Wilde^  Serjto. 
for  the  plaintiff. 


BbsTi  C.  J.y  in  directing  the  rule  to  be  made  absolifte» 
said.^The  question  is,  whether  the  dedaiations  of  a-fiNw 
mer  holder  of  a  bill  of  exchange  are  evidence  of  the  witfit 
of  consideration.  I  take  it,  that  the  declarations  of  Che 
holder  of  the  bill,  made  while  he  has  the  bill  imkie  hemie, 
are  evidence;  because  at  the  time  he  speaks  be  is  da* 
stroying  his  own  rights;  but  if  such  person  parts  with 
the  bill  to-day,  and  to-morrow  he  says  it  was  founds  on 
a  fraud,  that  declaration  would  not  be  evidence.  The  pif»- 
sent  case  seems  to  have  gone  on  this  broad  g^und,  ^bal 
the  declarations  of  any  former  holder  of  the  bill  are  evi- 
dence; but  I  am  clearly  of  opinion,  that  if  Pywdl  kad 
passed  the  bill  away  at  the  time  of  the  declaration,  wfad 

Hi 

he  says  is  not  evidence.  I  do  not  think  that  the  role^ 
which  allows  what  one  man  says  to  be  evidence,  ^gaipsl 
another,  ought  to  be  extended;  and  whenever  a  paitjr 
offers  the  declarations  of  a  third  person  in  evidence,  be 
must  clearly  prove,  that  such  third  person  was  making 
such  declarations  against  his  own  interest,  or  they  oaghl 
not  to  be  received. 

Rule  absolute  for  a  new  trial* 


JF«ft.  fSfrf. 


Peckham  v.  Potter. 


In  mn  action  bj  XhIS  was  an  action  by  the  indorsee  of  a  bill  of  «s. 

the  indorsee  of  ,  "^  ■  «  t 

a  bill  against  change  agaiust  the  acceptor.  The  bill  was  drawn  bj  i 
tbe  da^^on  P^^^^  named  Fennel,  on  the  defendant,  payable  t»  llii 
of  the  drawer     own  order,  for  900/.  at  two  months  after  date. 

is  admisiible  in 

evidence,  to  show  that  the  bill  was  obtained  bj  fraod.   The  plaintiff  must  be,  however,  ibowi 

te  be  in  some  way  privj  to  the  fra«d* 
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The  bill  was' pot  in,  and  the  acceptance  and  indone* 
It  proved.    Notice  of  disputing'  the  consideration  had 
given  by  the  defendant  (a). 
The  defence  was*  that  the  bill  had  been  obtained  by 
tfnod,  and  that  the  defendant  was  privy  to  the  fraud. 


lAMi 


PoTTsm. 


Tbe  defendant's  counsel  wished  to  give  evidence  of 
Vtanel's  declarations  acknowledging  the  fraud. 


nmgham^  Serjt.  contended,  that  Fennel's  declarations 
Bot  evidence  in  this  action. 


Lord  G1FFORD9  C.  J-.What  Fennel  said  is  evidence, 

tkU  adionj  of  the  original  consideration  of  the  bill ; 

Mm.  tbe  defendant  must  prove  that  the  plaintiff  is  in  some 

"^ray  privy  to  the   fraud,  or  he  will   be  entitled  to  a 

^wordict  (3). 


Evidenoewas  given  to  show  that  the  defendant  was 
tofthefitiud. 


Verdict  for  the  defendant. 


(s)  Notioe  of  a  defendants  in- 
of  disputing  tbe  contidcra* 
of  a  bill  is  ofleo  given ;  but 
ia  point  of  law  it  makes  no   dif- 
iSerence  in  any  case,  whether  it  is 
l^hrcD  or  not    The  plaintifif  is  in 
^0  case  bound  to  prove  a  consi- 
deratioD;  in  an  action  on  a  bill* 
^c  proving  the  signatures  is  le- 
wdly enough ;  and  if  a  defendant 
has  given  no  such  notice,  it  isstill 
ngtn  to  liim  to  dispute  the  oonsi- 
tomtioD.    Tbe  only  use  of  such 
t  notice  is^  that  if  a  defendant  has 
widence  to  impeach  the  consider- 
itioo,  and  has  given  no  such  notice, 


the  plaintiff*8  counsel,  in  reply, 
will  insist  that  they  could  have 
proved  a  consideration,  had  they 
known  it  would  have  been  dis- 
puted :  and,  therefore,  where  a  de- 
fendant is  sure  that  they  cannot 
prove  a  consideration,  he  had  bet- 
ter put  them  OD  doing  it  by  giving 
notice;  but  still,  if  he  has  given 
the  notice,  the  plaintiff  may  rely 
on  the  ibrmal  prooA,  and  leave 
the  defendant  to  prove  a  want  of 
consideration,  if  he  can. 

(&)  See  the  case  of  Poeoek  v. 
0iBmg,  supra,  page  S30. 
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Pjkckhav 


AS 

PoTTuu  P^f^  Serjt.  for  the  defesdanC 


[Attornicii  ^mutm  Bad  Wrighi,} 


■ssmaiev 


BEFORK  BiR.   JUSTICE  PARK. 


Feb.  utk.      Carlisle  and  Others,  Assignees  of  Russbl,  a  Banbn^ 

V.  Eady. 


Ifmbtnlviipt    jlHIS  was  ao  actiou  on  several  promissory  notes»  of 

tiUcftte,  aod  wkich  dm  (bankrupt  «as  payee.  The  defendant  pleailwl 
hM  released  |||q  general  issue,  his  own  bankruptcjt  and  Che  alaftaiaaf 
it  is  sufBdeo^    limitations. 

on  ma  objection 
to  hu  compe* 

tencj  as  swit>  To  prove  an  admission  of  the  debt  by  the  defendant,  to 

bj  lib  assgnees,  ^®  ^he  caso  out  of  the  Statute  of  limitations,  and  aFokl 

Slt^h"  hJ^  *®  ®^^'  ^  *®  defeadant's  baokruptcyt  the  plaintiflTa 

leased  his  aa-  eouDsel  /cdM  the  bankrupt  Rvssal ;  en  the  t;efr  din  hu 

^6^^t^  Stated,  that  he  had  obtained  his  certificate,  and  released 

Kleaae.  his  assignees. 

The  defendant^  eouasel  caNed  for  the  productioii  uf 
the  release^i 

Pais,  J..Jn  all  the  ynrs  I  hafte  kuoiru  GnikUmlUi 
nerer  knew  such  a  rdease  called  for.  It  is  quite  auflU 
dent  for  the  bankrupt  to  state,  on  the  vmr  dbre^  that  he 
has  obtaiaed  bis  certificate,  and  rehaascd 
He  is  then  a  competent  witness. 


TBRM,  6  6Sa  IV. 
The  iMUikni^  ww  tfaes  •umiMl. 


Verdict  for  the  plaintiffl 


P§U,  Sei)4.  for  die 


Fmiffktm,  SerjU  lor  Ifae  defen4leiit. 


[  Attornies— Jomci  and  Spencer*^ 


&Ottien, 
AwjgDcoof 

RuMBLy 

aBaoknipty 

V, 

Eadt. 


The  rale  ii»  that  on  voir  dire  the 
wSneiiiiiay  be  asked  the  contents 
of  written  papers^toshow  that  he  is 
hwipcteut,  or,  that  haring  been 
Amn^  to  restore  him  to  his  com- 
pftaaej:  and  the  reason  of  this  is, 
Ikt  m  examination  on  voir  dire 
iiaolefklenot  in  tin  cane,  but 
eHdeiee  to  the  judge»  for  him  to 
Mfe  whether  the  witness  is 
cwsprtent  to  give  evidence  in  the 
csHe.  In  the  case  of  Ingram  ▼. 
Ml,  before    f^wi   Evumrnmy- 


moireBy  at  Gundhally  which  was 
an  action  by  an  adniniAntory  4he 
next'of  km  being  called,  wwob- 
jected  to  on  voir  dire,  but  was  al- 
lowed io  say  in  re-examination 
thai  he  had  released.  Freemen, 
and  other  oorporators,  are  allow- 
el,  on  coir  dlira^  to  eaf  ihet  they 
have  been  disfranchised.  But  if 
the  witness  produces  the  written 
paper,  which  is  supposed  to  niake 
him  incompetent,  it  ought  to  be 
vaodioeee^RiiMtfaer  he  is  so  or  not. 


Harrison  v.  Allen. 


I^eh,  Hfitk* 


IifflB  nnfM  an  aclM  for  goods  eoU  And  delivered.    Ttie  if  goods  are 
MMiCieii  oonwled  of  ike  «imm—  bdmj  «ottatip  mmd  [^^r  tetam 
flD  nooiril  •oovttt.  ^»^J»»  •  J^i 

^      ■  ^    ,      .    ,    .     .^  .  ■     •        .       1^      after  the  year 

On  the  part  of  the  .plaintiff^  it  waefnnvWytlMit  jb  mt  i,  espired,  if 
MQth  of  March,  1818,  the  defendant  was  supplied  with  ^  f<^*  ^^* 

■  *  not  been  re- 

•offfMdsy  to  th«  Ysiiie  «f  i96L4  lie  was  Io  .hajrs  Aem  on  turned,  the 
«le«ri«torn,wnd  if  4e  did  Mi  ratum  tiMn  wilhinAe  ^"^'[i;'/ ^ 
r,  he'ww^to'pay  fpr^ennsit&SDtersst  on  a  common 

coont  for  goods 
sold  and  delivered,  witlioat  auy  ipecisl  coont. 


SM  CASB8  AT  NISI  FRIUS. 

iaM>  More  than  a  year  had  elapsed  before  the  briiigiag'  d 

HAmanbii     the  action. 


AhLWM, 


Toddy,  Serjt.  objected,  that  the  contract  being  spedali 
for  the  sale  or  return  of  the  goods,  the  plaintiff  coaldaoi 
recover  on  the  common  count,  for  goods  sold  and  deliver- 
ed,  but  ought  to  have  declared  specially,  on  the  breaek  ol 
the  special  contract. 

Park^  J.-.When  the  time  of  credit  expired,  the  plain* 
tiff  was  entitled  to  bring  his  action,  and  if  the  year  elap- 
ed,  and  the  goods  were  not  returned,  the  price  ortiMp 
became  a  mere  simple  debt. 

Verdict  for  the  plaintiff,  for  196/.  and  interesf. 

Vaughanj  Seijt.  and  Chitty^  for  the  plaintiff. 

Toddy f  Serjt.  for  the  defendant. 

[Attorniei— Co22tiu  aod  Sievent  jr  IF«od.J 


BEFORE  BEST,  C.  J.^  AND  PARK  AND  BURR0U6H,  Jt. 

In  Bank. 

Mmwt^h.  Tbdtfjf,  Serjt.  now  moved   for  a   new    trial,  on  tiie 

ground,  that  this  was  a  special  contract,  and  that  in* 
terest  could  not  be  recovered  on  the  common  coan^  Ibr 
goods  sold  and  delivered,  and  cited  the  case  of'Oardom  ▼• 
iSlu^oii,  12  East,  419. 

■  Best,  C.  J.-.The  Court  cannot,  in  this  ease,  gnM  m 
new  trial,  because  substantial  justice  has.  been  dofte* 
The  only  rule. the  Court  could  grant,  would  be  tctredoM 
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tU  Twdiel  to  the  amoaDt  of  the  debt^  withoot  interaiit ;  ilf^ 

bat  as  that  would  only  lead  to  the  briDgiog  another  ao-  Hamomv 
tioB  for  the  interest,  the  Coort,  in  mercy  to  all  parties,  ^• 

ratiHe  that  rale. 


Rule  refosed. 


The  other  judges  concurred. 


IlKCMSofXcMli  y.  Bwrrowif 
IS  EmUt  U  Mm$m  y.  IVtcf» 
4  Em^  147.  Gcrdmi  v.  Sumnn^ 
If  Eii^  419.  Slmek  y.  Lowell, 
iTNSt  157,  go  to  show,  that  if 
Him  sold  OD  credit,  a  plaiotiflf 
■ffeesfsrootbecoiiunon  couat 
ftr  |oodi  idd,  when  the  crtnlit 
kacipired.    But  it  it  much  more 


prudent  to  add  one  or  more  tpe- 
dal  counti  on  the  contract,  at  it 
was ;  for,  in  Gordon  y.  ^tpoiui,  the 
jury  had  not  given  interest  from 
the  time  when  the  credit  expired, 
and  the  Court  would  not  diftorb 
the  finding  of  the  jury,  and  re- 
fused a  motion  tor  a  new  trial. 


Mfu.BR  t;.  Warre. 


Afr.  too. 


ASSDMPSITy  on  a  policy  of  insurance  on  the  ship  Athipgotng 
Anroia  and  her  freisfht,  at  and  from  Grenada  to  Lou-  Jt®"  London  to 

^     '  Grenada,  and 

ooo,  with  leaye  to  call  at  all|  or  any  of  the  West  India  back,  having 
blasds.  ?""*"  ^y^''^ 

^^■^••*  m  a  port  in 

He  loss  was  by  perils  of  the  seas.  Grenada,  has 

mm  .  a     concluded  her 

Ise  ship  had  sailed  on    her   outward  voyage,  with  outward  voy- 
fiw  different  estates  in  that  island,  but  the  defend-  *f  •  if  •hegoei 

'  afterwards  to 


other  parts  in 
A        the  same  island, 
,  aner    ^  deliver  out- 


•at  had  not  insured  her  on  that  voyage. 

On  the  Mth  of  January,  1823,  the  ship 
ker  outward  voyage,  at  Grand  Mai  Bay,  in  the  island  of  ward  cargo, and 
Crrsnada,  and  there  delivered  part  of  her  outward  cargo,  tracts  forhome- 
sad  renained  48  hours ;  she  then  proceeded  to  different  '^•^  ^'f 'C[^^» 

'  "^  and  so  is  lost^ 

this  is  a  lots  on 
her  hoaeward  ▼oyage.  A  ship-owner  who  has  entered  into  contracU  for  freight  has  an  insurable 
It  in  the  freight,  though  the  contracts  are  not  in  writing.    If  n  bill  of  exceptions  is  ten- 
to  a  jadge,  the  facts  iai  go  to  the  jarj,  hut  a  deaiorrer  to  e?idenoe  stops  the  ease. 
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htifB  m  that  Uud,  and  deliveMl  other  parli  of.  bar  o«l^ 
wmtdmrgo. 

wJuuL  ^^  ^^^  ^^  ^^"^  bajBy  the  captaio  entertd  mto.wvfatl 

coDtracts  with  the  agents  of  different  eatatOB,  for  themila 
ship  sugars  on  board  the  Aurora,  on  her  voyage  home ; 
and  the  quantity  each  agreed  to  ship  he  entered  in  a 
book.  The  ship  then  proceeded  to  Grenville  Bay,  to 
deliver  the  residue  of  her  outward  cargo,  and  on  entering 
that  Bay  was  totally  lost»  None  of  the  homeward  cargo 
had  been  taken  on  board. 

For  the  plamtiff,  it  was  contended,  that  the  oatward 
voyage  was  terminated  by  her  staying  48  hours  in  Grand 
Mai  Bay ;  and  that,  as  soon  as  she  left  Grand  Hal  Bay» 
the  homeward  voyage  commenced,  and  the  homeward 
policy  of  the  ship  attached ;  and  as  to  the  freight,  as 
contracts  were  made  for  the  sending  of  the  sug^ars,  the 
plaintiff  had  an  insurable  interest  in  such  freight^  and 
could  recover  for  it  on  this  policy,  though  none  of  the 
sugars  had  been  actually  put  on  board. 

For  the  defendant,  it  was  urged,  that  if  the  Mtvaid 
voyage  had  ended  at  Grand  Mai  Bay,  the  ship's  goimgM 
the  different  ports  to  deliver  outward  cargo,  was  no  prsN 
secution  of  the  homeward  voyage,  and  was,  theceft!ve>  a 
deviation.  And  as  to  the  freight,  there  was  no  written 
contract  to  oblige  the  agents  of  the  estates  to  send  a  par- 
ticular quantity  of  sugar;  it  was  a  mere  understaadiDg' 
between  them  and  the  captain,  that  they  were  likely  ta 
have  those  quantities  of  sug^r  to  be  put  on  board  his  si 


Park,  J..-J  am  clearly  of  opinion,  that  iu  this 
there  was  no  deviation ;  the  outward  voyage  of  the  ship 
had  ended  by  her  being  48  hours  in  Grand  Mai  Bay,  and 
she  pro<^eeded  to  the  other  Bays,  not  only  to  deliver  the 
remainder  of  the  outward  cargo,  but  to  get  contraeCs  for 
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iBCrtiMteWard  eargot  \n  ftei,  ihefte  BbifNialwtys  go  flrin 

iport  to  port  in  the  West  India  islands.   In  the  ease  of 

CSbmEm  y.  C&w^ey,  I  Bl.  418,  the  ship  was  lost  in  going 

firom  port  to  port,  to  deliver  her  cargo.    Lord  Mansfield, 

it  Bfatf  bold  it  was  a  deriation,  but  die  Court  above  were 

sf  a  difierent  opinion,  and  other  cases  have  followed  (m 

die  same  principle  (a). 

As  to  the  freight,  the  cases  have  decided,  that  if  there 
is  a  contract  for  freight,  the  under-writer  is  liable,  and 
J  thmk  a  written  contract  is  by  no  means  necessary  (b). 


Tm^han^  Seijt.  tendered  a  bill  of  exceptions,  as  to  the 
«Ppoaed  deviation, 

lUiji^,  Soijt.  contended,  that   a   bill  of  exceptiona 
slopped  the  case  from  going  to  the  jury. 

9ua^  Jm^JOn  a  bill  of  exceptions,  the  case  always  goea 


(«)Ttw  case  of  CruiekMlumk  v. 
%  Tauat  30 1»  decidei, 
a  iMp  iomred  Mi  and  from 
lis  LmidoDt  may  go  (kom 
In  Jamaica^  without 
WtaggaDtyfifadeviatiou.  Leij/k 
h  JlhUii,  1  Esp.  41«,  decides* 
;  where  a  ahip  nintared  to  an 
leacwJly,  the  policy  deler-^ 
hf  het  being  S4  hours  in 
lif  pert  of  tiiat  island.  The  cases 
IfH—w iiWMiv.  Reed,  4  B.  &  A. 
f%  aad  Seify  T.  WkUmere,  5  B. 
It  A.  46^  dedde^  that  if  a  ship 
at  a  phice  Ibr  any  pw^ 
wiooDiiected  with  her  voy- 
^Sy  it  is  a  deviation,  though  by 
ht  tarns  of  the  policy  she  has 
hne  to  tmich  there. 

(I)  In  Mcntj^omety  ▼.  Eggin^ 
aa,  S  T.  R.  969,  it  was  heM,  that 
there  by  the  loss  of  the  ship  the 


flight  insured  was  totally  lost» 
the  party  was  entitled  to  recover 
tiie  whole  omounty  though  only 
part  f»f  the  goods  were  on  board, 
the  rest  beuig  ready  to  be  put  on 
board ;  and  in  Pmtrkk  v.  Eamu^ 
S  Camp.  44St  Lxxrd  Ellenborough 
laid  down,  that  if  a  contract  be 
proved,  ibr  supplying  the  ship 
with  a  ftill  cargo,  at  a  stipulated 
rate  of  freight,  and  by  some  event 
the  assured  had  t>een  deprived  of 
a  profit  they  roust  otherwise  have 
certainly  received,  they  would 
have  a  right  to  resort  to  the  under- 
writers for  a  ftiU  indemnity.  *'Nor 
•*  should  I,**  said  his  lordship, 
'«  have  considered  it  material, 
•*  wliether  that  contract  was,  or 
**  was  not,  under  seal,  or  whetlier 
••  it  was  written,  or  merely  ver- 


•• 


bai.** 
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I8d*>       doable  the  amoaiit  of  each  coneideradoD,  and  hie  at  their 
RicHAUDtov  ship  be  discharged. 


V. 

Melliib. 


.i 


Lord  OiPFORD,  C.  J.9  iotimated,  that  points  of  thie  sort 
had  better  be  discussed  in  another  stage  of  the  cause;  and 
left  it  to  the  jury  to  say  whether  the  agreement  had  bacM 
given  up:  and  if  they  thought  it  bad  not,  they  would  iittdl. 
a  verdict  for  the  value  of  the  two  voyages  which  remainedL 
6n  the  death  of  Captain  Mills*. 

•         * 

Verdict  for  the  plaintiff..  Damages,  fflfiM.    « 


BEFORB  BEST,  C.  J.  AND  PARK  AKD  BURROUGH,  ». . 

In  Bank. 

In  the  ensuing  Easter  Term,  PeU^  Seijt,  obtained  a  r^ 
nisi  for  a  new  trial,  or  for  arresting  the  judgment. 

Jim  9Qik*        This  rule  now  coming  on  to  be  argued,  the  Court  cril* 
ed  on  the  defendant's  counsel  to  support  the  rule.  And    • 

PelljZjawes,  and  Wilde^  Seijts.,*  contended  there- ougbt 

to  b^  a  new  trial: 1st. Because  the  jury  had  given  da* 

mages  for  the  loss  of  the  two  voyages  which  were  to  eooM 
after  the  death  of  Captain  Mills ;  whereas  they  ought 
only  to  have  given  damages  for  that  one  subsequent 
voyage  which  had  been  actually  made. 

2d.  That  the  book  containing  the  number  of  passeng^efs, 
was  not  admissible  in  evidence. 

dd.  That  the  agreement  was  illegal. 

4th.  That  there  was  no  consideration  for  the  agreement. 

On  the  first  point  they  argued,  that  the  jury  could  not 
give  damages  for  the  two  voyages;  because,  as  one  of 
them  remained  now  to  be  made,  circumstances  might  atill 
happen  to  prevent  the  possibility  of  the  last  voyage  being* 
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Bade  at  all  u^rach  at,  the  leas  of  the  ship,  or  the  plaintiff's 

death  before  that  voyage,  or  his  declining  to  go  on    Riohardmiv 

it,  or  the  defendant  might   still  appoint  him  for  that      ^  **  • 

voyage;  and  therefore  the  defendant  had  only  broken  the 

agreement  by  not  sending  him  on  that  voyage;  and,  con- 

seqnently,  all  the  injury  he  had  sustained,  and  all  that  he 

Bight  sustain,  was  the  loss  of  that  one  voyage  only :  and 

ai  the  captain  is  appointed  separately  for  each  voyage, 

each  omission  to  appoint  is  a  separate  breach;  and  if  the 

plaintiff  had  intended  to  sue  for  the  two  breaches  in  one 

action,  he  should  have  staid  till  the  last  of  the  voyages 

was  complete. 

On  the  second  point  they  argued,  that  as  the  book  is 
kept  under  the  act  of  parliament  for  a  specific  purpose, 
when  that  purpose  was  answered  the  book  was  of  no  fur- 
ther use,  and  had  no  reference  to  these  parties  or  to  this 
diipate  between  them. 

As  to  the  third  point,  the  illegality  of  the  agreement,  it 
was  urged,  that  this  sort  of  bargain  was  a  fraud  on  the 
East  India  Company  and  on  the  other  owners,  for  they 
were  entitled  to  the  fair  unbiassed  choice  by  the  defend- 
laft;  and  if  he  appoints  for  a  pecuniary  or  other  considera- 
tion^ they  are  injured,  because  he  does  not  appoint  the 
penon  he  would,  if  no  consideration  passed;  and  they 
cited  Card  v.  HopCf  3  Dow.  &  Ry.:   and  by  the  statute 
19  Geo.  3,  c.  126,  the  provisions  of  the  stat.  5  &  6  Edw.  6, 
c»16y  are  extended  to  '*all  offices,  commissions,  places, 
and  employments,  belonging  to  or  under  the  appoint- 
^  ment  or  control  of  the  united  Company  of  Merchants  of 
''England  trading  to  the  East  Indies;"  and  by  the  earlier 
statute,  any  person  who  shall  make  any  promise,  agree- 
Bent,  bond,  or  assurance,  for  any  money,  reward,  or  fee, 
in  respect  of  the  sale  of  any  ofiice,  shall  be  disabled  from 
holding  the  oflice;  and  the  words  of  the  last  statute  are 
^te  large  enough  to  take  in  the  commands  of  the  East 
ladia  Company's  ships. 
Ou  the  fourth  point  it  was  contended,  that  there  was  no 


M 


Mblliib. 


CASES  AT  NISI  mtUS. 

eonsideratioh  for  this  aigifeemeiit;  becaute,  wlikntt»4to*i 
RioBAKMov  fendant  bought  the  sbipy  be  hirf  aright  to' ttiili  olftiftftb 
plaintiff  and  appoint  another  captain  t  the  plaintHPs  Mb(* 
sent  was  not  required  for  the  appointment  of  Capfaiir 
Mills,  and  therefore  he  merely  consented  to  what  he  bad 
no  power  to  binder. 

BesTy  C.  J. On  the  first  point  I  am  clearly  of  opinion, 

that  the  jury  might  giro  damages  for  the  loss  of  both 
▼oyages ;  for  when  the  defendant  broke  the  agreement, 
by  sending  out  another  captain,  it  was  manifest  be  did 
not  mean  to  abide  by  it,  and  therefore  the  jury  were  right 
in  giving  damages  for  the  breach  of  the  whole  agreement: 
if  they  were  not  so,  the  number  of  actions  would  be  in- 
finite. 

As  to  the  second  point,  I  think  the  book  clearly  admis- 
sible. It  is  a  public  document,  made  from  returns  on  oatb, 
given  in  under  an  act  of  parliament;  and  is  evidence,  the 
same  as  the  books  of  the  Bank  and  other  public  books. 

It  appears  to  me,  on  the  third  point,  there  is  nogtoundf 
for  saying  there  was  any  fraud  on  the  East  India  Company; 
for  they  knew  of  the  exchange,  and  the  acts  of  partiameni 
relate  only  to  money  or  direct  emolument,  and  not  to  ez« 
changes  like  the  present. 

As  to  the' last  point,  I  think  that  unless  it  clearly  ap» 
pears  on  the  record  that  there  was  no  consideration,  we 
should  be  bound  to  presume  in  favor  of  the  consideration, 
after  verdict;  but  this  mutual  exchange,  if  it  is  not  illegal, 
is  an  abundant  consideration. 

Park,  J.,  observed,  that  the  book  was  clearly  evidence 
as  a  public  document;  and  that  the  jury  were  right  in 
giving  damages  for  the  two  voyages. 

fiuRROUGH,  J. If  there  is  something  to  be  done  on 

one  side,  and  soniething  on  the  other^  it  has  always  been 
held,  that  this  is  a  sufficient  consideration  to  support  m 
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* 

1  think  also,  that  the  •tatute»490ea.  8,  applies         i^^ 

atf  to  the  public  aituatioiia  and  oflElces  under  the  Com-  Highardbon 

^fmgk  iittfl  HOC  to  the  commands  of  their  ships,  which  are     j^  J^^^^ 

Miel^  in  their  trade  as  merchants*    As  to  the  damages, 

the  agreement  is  for  four  voyages;  and  the  defendant,  by 

dispoaiiig  of  the  ship,  has  put  it  out  of  his  power  to  per- 

fan  the  rest  of  the  bargain. 

Bule  discharged, 

Vwu^han  and  Bosanguetf  Seijts.,  for  the  plaintiff 

» 

PeU^  Lowes,  and  WiUle,  Seijts.,  for  the  defendant. 
[Attomict— SwofM  f  Co.  snd  Strmt  4-  Co.] 


• . 


Gibson  v.  Mihet  and  Another. 

Assumpsit  for  money  had  and  receivied. 

The  plaintiff  was  a  merchant,  at  Cork,  who  kept  cash 
with  the  defendants,'  who  were  bankers,  in  London; 
•id  the  question  was,  whether  a  sum  of  400/.  in  the  de- 
feodants'  hands,  belonged  to  the  plaintiff,  or  to  Messrs. 
Khtof  jc  Co*  From  the  admissions  in  the  cause,  it  ap- 
pttred,  that  in  the  month  of  May,  1^2,  the  plaintiff's 
bibiBce  in  the  defendants'  hands,  was  543/.  Is.  lOd  and 
tkat,  on  the  8th  of  May,  1822,  he  wrote  to  the  defendants 
the  following  letter  (which  was  delivered  to  them  by  Mr. 
MiDtor,  on  the  13th  of  July,  1822.) 

«  Waterford,  8th  July,  1822. 
"Messrs.  Mi  net  &  Stride. 
1  <     '^  Gentlemen, 

*'  I  request  you  to'  hold  over  four 
*  hsndred  pounds,  from  my  private  account,  to  the  dis^ 
^posal  of  J*  Mmtor  &  Co. 

••  Wm.  Gibson.** 


Fib.  tSih. 


If  a  penoD  di- 
rect his  banker 
to  hold  a  lam 
of  money  at  th€ 
dupotal  of  a 
third  person^ 
the  party  so  or- 
dering roaj 
coanterioand 
his  order  at  any 
time  before  the 
banker  has  paid 
the  money  to 
such  third  per- 
son, or  entered 
into  some  equi- 
valent arrange^ 
ment  with  Ynm^ 
incompatible 
with  a  coonter* 
mand  of  tha 
order. 


CASES  AT  NISI  PRIUS. 

Soon  after  the  receipt  of  this  letter,  one  of  the 
ants  wrote  with  a  pencil  on  the  debet  side  of  U^e  plaintiff's 

account,  in  their  ledjjrer **  By  Mr.  Gibson's  letter^  ofiMi 

Jnly,  1822, 400/.  is  to  be  held  at  the  disposal  of  Mmui. 
Miutor  &  Co/' 

On  the  18th  of  March,  1823,  the  plaintiff  wrQ^.4a»ll» 
defendants,  that  the  4002.  was  only  at  Messes.  Mintoris 
disposal,  to  answer  any  losses  that  might  have  occarrsd 
in  a  speculation,  which  had  turned  out  successful ;  ^ad, 
therefore,  desired  they  would  hold  the  money  to  bis 
(the  plaintiff's)  use. 

On  the  2nd  of  April,  1823,  the  defendants  receired  a 
letter  from  Messrs.  Mintor,  .desiring  that  the  monsj 
should  be  still  held  at  their  disposal. 

On  the  9th  of  Aprils  1823,  entries  were  made  in  the  de- 
fendants' books,  debeting  the  plaintiff,  and  giving  credit 
to  Messrs.  Mintor  for  this  sum. 

And  on  the  9th  of  April,  1823,  the  defendants  wrote  to 
the  plaintiff  (enclosing  an  extract  of  the  letter  of  Messrs. 
Mintor,  dated  April  2nd,  1823)  in  the  following  temis: 


**  London,  9th  April,  1828* 
••  Mr.  Wm.  Gibson. 
.        "Sir, 

**  We  sent  to  our  friend,  Mr.  Mintor,  a  copy 
**  of  your  letter,  of  18th  March,  and  having  received 
**  his  answer,  we  hasten  to  transmit  you  the  annexed  ex- 
**  tract,  according  to  which^  we  now,  transfer  from  yam 
**  account f  the  400/.  you  directed  to  be  held  at  his  di^ 
**  posal. 

**  We  are,  &c. 

'<  Minet  &  Stride.*' 


In  addition  to  this,  a  witness  for  the  defendants  proved, 
that  when  Mr.  Mintor  delivered  the  first  letter,  Mr.  Stride 
asked  him  if  he  would  have  the  money ;  be  said  no^-l 
only  wish  it  to  be-  held  at  my  disposal ;  and  Mr.  Stride 
said  it  should  be  so. 


HILARY  TERM,  5  GEO.  IV. 

Ob  fbe  part  of  the  plaintiff,  it  was  oontended,  that  the 
taiken  not  baFing  paid  over,  or  transferred,  the  money 
li  Messrs.  Mintor,  and  as  no  transfer  was  made  till  the 
M  of  April,  1828,  the  plaintiff  might  revoke  his  order, 
isd  have  the  money  held  to  his  use ;  and  cited  fFUlianu 
nlbml^^UEa.  582. 

The  defendants'  coansel  contended,  that  the  defendants 
igmii^  with  Mintor  to  hold  the  money  for  him,  was  such 
1  tnaifer,  as  put  it  out  of  the  plaintiff's  power  to  coun- 
teTMod  his  order. 


rS49 

.OlBlOK 

.  V. 

MUIBT 

h  Another. 


Lord  GiVFORD,  C.  J..-.The  only  question  is,  whether 
Mnrtor  asked  the  bankers,  at  the  time  of  delivering  the 
iider,  to  hold  the  money  absolutely  for  him,  or  whether 
kdiily  desired  them  to  hold  it  at  his  disposal,  in  case  he 
iMd  want  it  .for  the  purposes  of  the  speculation,  in 
wUdi  Ae  plaintiff  and  himself  were  engaged.  If  the 
litter  were  the  case,  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff,  for  £400. 
Vmighan  Serjt.  for  the  plaintiff. 
Aifl^Seijt.  and  F.  Pollock^  for  the  defendants. 
[Attoniiet— /fo/<  and  Dawei  ^  ChtUfitld.] 


iSFORE  BEST,  C.  J.  AND  PARK  AND  BURROUGH,  JS. 

In  Bank. 

Pdl  now  moved  for  a  new  trial,  on  the  grounds  which 
Hre  urg^  at  the  trial. 

Bbst,  C.  J_I  concur  with  the  opinions  of  the  judges 
n  the  case  of  fTittiams  v.  Everett;  and  the  whole  ques- 
fioa  is,  whether  at  the  time  when  the  money  was  trans- 


Jlfsy  7th. 


sft> 


OiBfOir 

«. 
MnriT 

IfeAaotiMr. 


CASES  AT  NI3I  VKLHtL 

6fred  to  MintoTt  he^was  in  Ibe  firtt  iost^noe  aska 
^AHHild  bare  tbe  money ;  he  aaya^  *^  no^  hold  it  at  i 
poaal/'  That  ia  certainly  not  a  paying  orer  by  tl 
keis ;  and  ^  after-  tbi  countermand  they .  aagri  ^  i 
^raoMer  (o  Mr.Mintor/'  and  then  enter  the  trpi 
dieir  books.  If^  while  the  auth<Mrity  remainedf 
had  drawn  the  money  ont,  the  plaintiff  would  hai 
boundt  bat  before  that  was  done,  the  order  mi 
legally  countermanded. 


Park  and  BuRROuoHy  Js*  concurred. 


■;  '.  «  :  l»";  'ri 


^Rnlevef 


f . 


Is  Hie  caie  of  WiUumu  <r.  £«8- 
rm  jr  Ors^  14  Ent,  588,  a  penon 
named  Kelly,  had  remitted  bilk 
to  the  defeodant^  for  them  to  pay 
SCO/,  to  the  plaintifl^  and  varioiu 
other  sums  to  other  peraonsL  The 
defendants  receive^  tlie  money  on 
the  bills ;  but,  when  called  upon, 
refused  to  pay  over  the  300^  to 
the  plaintiff  The  Court  held, 
that  under  these  circumstances, 
the  plaintiff  could  not  maintain 
any  action  for  money  had  and  re- 
ceived, agsiust  the  defendants, 
there  being  no  privity  of  contract, 
express  or  implied,  between  them; 
Lord  EUenborougli  saying,  "  by 
the  act  of  receiving  the  bill,  the 
defendants  agree  to  hold  its  con- 


tentsy  when  paid»  fat  the 
;Thc  remitter  may  gife  i 
termand  his  directioo^  m 
he  pleases,  and  the  pc 
whom  it  was  remitted*  i 
the  bill,  or  its  amoonk^  A 
of  the  remitter  himsdf ; 
tome  engagement  enlfrsd 
themselveSf  with  the  jmtM 
the  object  of  the  nmittM 
have  precluded  themteini 
doing,  and  httve  appropf 
remittance  to  the  nse  of  t 
son.  After  euch  a  ctres 
they  cannot  retract  ika 
they  have  once  given,  bat  a 
to  hold  it  for  the  uae  d 
pointee.** 


CASES 


i 

At 


NISI    PRIUS 


A*  TBS 


|Ntttit0»  in  attH  axuxmattst  €rerm« 


t    *         I 
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COURT  OF  KING'S  BENCH. 
Sittings  in  Middlesex,  in  Easter  Term^  1824. 

BEFORB  MR.  JUSTICE  LITTLEDALB. 

(Who  sat  far  the  Lord  Chief  Justice.) 


Mayor  v.  Hubiphribs.  .^^^^ 

Ma^  \7th. 

Tee  dedaration  Stated,  that  the  defeadant  was  before  In  m  action  by 

a  passenger  m 

Hd  at  tiie  time,  &c.  owner  of  a  certain  stage  coacb;  and  »  coach  ■gainst 

that  be,  in  consideration,  &c.  undertook,  &c.  to  carry  the  ^^^^^^^^^^^^ 

fhiotiff  safely ;  that  the  plaintiff,  confiding,  &c.  did  go  him  by  the 

kjtbe  coacb,  and  that  the  servants  of  the  defendant  so  turfting;  if  the 

■BtliffeBtly  and  unskilfully  •*  drove,  cmducted,  and  ma^  declaration 

-7^  ?••     m  .  1  ,       .  1  .  1  States  that  the 

Mgea"  the  said  coach,  that  the  coach  was  overturned,  servants  of  the 

aid  plainUff  injured.  defendant 

^  •^  negligently 

It  appeared,  that  when  the  coach  overturned,  it  was  "drove,  ean- 

proceeding  at  a  furious  rate,  and  that  on  its  going  over  ^^^^^^^ 

wie  of  the  wheels  came  off.  coach/*  the 

The  defence  was,  that  the  coach  overturned,  not  from  recover,  if  the 

tkc   D^srliirence  of  the   driver,  but  from  the  linch«pin  p«gJ>g«nce  was 

.      o    o  »  *  m  sending  oat 

ttoung  out;  and  therefore,  that  this  action  being  for  an  aninsafficient 

ttjnry  done  by  the  negligent  driving,  the  plaintiff  oould  ^^*^  ' 
•^1r«cover. 


i52 


CASES  AT  NISI  mUS. 


1804.  .Oumeyf  in  reply,  contended,  that  it  was  just  ai 

Matok      actionable  for  the  defendants  to  injure  their  pass 
by  negligently  sending  out  an  insufficient  coach,  ai 


V, 
HUMPHBIBt* 


coachman. 


LiTTLBDALE,  J...I  am  decidedly  of  opinion,  thai 
accident  happened  from  the  insufficiency  of  the 
the  plaintiff  cannot  recover  on  this  declaratioiu 
negligence  was  in  sending  out  an  unsound  coac 
plaintiff  should  have  laid  it  so  in  his  dedaratioi 
hare  no  hesitation  in  saying,  that  the  words  ^  con 
and  managed,"  coupled  with  the  word  **  drore,^ 
mean  conducting  and  management,  efusdemgenm 
not  management,  as  respects  the  providing  of  a^ 
coach. 


His/lordship  left  it  to  the  jury  to  say,  whetl 
injury  arose  from  negligent  driving,  or  an  insa 
coach. 

Verdict  for  the  plaintiff,  damages  < 

Onmey  and  Camyn,  for  the  plaintiff. 

Scarlett  and  Chktyf  for  the  defendant. 


[Attoroies — 


0 


There  can  be  no  doubt  that 
stage  coach  proprietors  are  equally 
liable  for  injuries  sustained  by 
their  passengers,  from  their  negli- 
gence, whether  that  negligence  is 
in  having  a  bad  or  negligent 
coachman,  or  an  insufficient  coach. 
But  it  is,  of  course,  necessary  to 
decli^  for  the  negligence  that 
you  can  prove ;  and,  indeed,  I  can 
see  no  objection,  if  there  Jbe  the 
least  doubt  as  to  what  misconduct 
of  the  coach  owners,  or  their  ser- 
vant^  was  the  cause  of  the  acci* 


dent,  to  laying  it  dtfliBrett 
fereiit  counts.  It  hat  bi 
that  the  overturning,  or  I 
down  of  the  coach,  is  pri 
evidence  of  negligence  on 
of  the  owner  of  the  coadi. 
79.  But  the  owner  of  the 
not  liable  for  thepersonal  ii 
tained  by  the  passengers^ 
any  accident,  not  arising  t 
jfree  from  Uie  negligenc 
owner  of  the  coach,  or 
vantk    2  Camp.  81.* 


EASTER  TERM,  5  GEO.  IV. 


RuDOE  and  Another  v,  Ferguson.  May  xrtk. 

TSISwas  an  action  by  the  assignees  of  an  insolvent  in  an  action  bj 
ddbtor,  against  a  creditor,  who  was  alleged  to  have  re-  t^^'^^^l^ 
cttred  a  anm  of  money  which  ought  to  have  gone  to  debtor,  tore- 
Aeamgnees  to  have  been  distributed  among  the  whole  from  one  of  the 
Vod?  rf  the  cred  itors  general  I y.  crcdiiorf,  which 

'  ^  J  J,       %       ought  to  have 

The  insolvent  himself  was  called  as  a  witness  for  the  gone  to  the 

lUsliffs.  *       *  general  fund, 

r""''"**  the  insolvent  it 

not  a  corope- 

ChrfMjf,  for  the  defendant,  objected,  that  every  in-  the  part  of  the 
tolfent  is  interested  in  enlarging  the  estate.  plaintiff. 

SearleHf  for  the  plaintiffs* ^The  insolvent  is  equally  a 

debtor,  whether,  by  his  evidence,  he  procures  the  money 

to  be  recovered  by  the  assignees,  or  to  be  retained  by  the 

[tKient  defendant.     He  has  the  same  sum  to  account  for 

^t  of  any  future   property  he  may  acquire:   it  only 

cibanges  the  party  to  whom  he  is  liable. 

Garr»^..^1t  is  important  for  him  to  deliver  himself 
from  fature  responsibility.  A  bankrupt,  in  such  an  ac- 
taoB,  is  clearly  an  incompetent  witness;  because,  by  his 
^idence^  he  may  increase  the  funds,^so  as  to  make 
them  pay  20«.  in  the  pound,  and  leave  a  surplus  for 
himself. 

Ijttledatjs,  J...«It  appears  to  me  this  witness  has  an 
imsMdiate  interest  in  getting  the  money  into  the  hands 
if  the  assignees. 

The  witness  was  then  rejected. 


2M  CASES  AT. NISI  PRIUS. 

ItM'        the  bones;  and  also,  that  when  be  took  tbe  boraea  back 
RiMCLb:      his  master  advanced  bim  £&,  to  belp  to  pay  for  tbem.   I 
G    ^''         appeared  that  the  defendant  had  paid  tbe  coachman  all 
that  waa  due  to  bim  under  their,  agreement. 

■ 

LiTTLBDALE,  J. The    principal   question  will  be 

what  representation  was  made  by  the  coachman  at  th< 
time  of  4be  hiring.  If  be  made  tbe  contract  in  bis  4nn 
name,  and  represented  to  the  plaintiff  the  agreement  boi 
tween  himself  and  his  master;  of  course,  under  sach  cm 
cumstancesy  the  plaintiff  cannot  recover.  But  if  be  wamii 
no  such  representation  of  any  agreement  between  hiiufnli 
and  bis  master,  I  think  that,  by  the  master's  sending  hip 
forth  into  the  world,  wearing  bis  livery,  to  hire  hones 
which  he  .(the  master)  afterwards  uses,  knowing  of  w|mi 
they  were  hired,  and  yet  not  sending  to  ascertain  if  kk 
credit  liad  been  pledged  for  them,  an  implied  authority  ii 
given,  and  ,the  master  is  bound,  to  pay  the  hire.  Tbu 
sort  of  bargain  between  a  gentleman  and  his  coachflum 
appears  to  be  rather  unusual^  and  ought  not  to  preTeni 
tbe  plaintiff  from  having  recourse  to  the  master.  A  mas- 
ter may  be  preyented  by  business,  or  want  of  time^firoB 
making  a  bargain  himself,  and  may  send  bis  servant;  aad 
proyided  the  business  be  within  tbe  regular  departmem 
of  tbe  servant,  tbe  master  is  clearly  liable. 

Tbejury,-after  inquiring  of  his  lordship,  whether,  in  bii 
opinion,  there  was  evidence  of  any  direct  application  U 
tbe  master  by  tbe  plaintiff,  and  receiving  an  answer  in  th< 
negative,  found  a 

Verdict  for  the  defendant. 

Scarlett  and  Chittjfj  for  the  plaintiff. 


Martyatt  and  Bamewallf  for  the  defendant. 


[AttonieB'^Hitekeoek  and  Addii.^ 


»       I 


EASTER  TERM,  6  GEO.  IV.  867 


Sittings  after  Easter  Term,  in  London. 


BBFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Lainc  t?.  MbADER.  June^d, 

fTORK  and  labour.     Balance  claimed,  15/.  \6s.    The  A  plea  of  ten- 

defeodaot  pleaded  a  tender.  J^rtcdbyVr"^ 

VTke  witness  called  to  prove  it,  stated,  that  the  plaintiff  i^s  that  the  dc- 

Hd defendant  were  at  a  public-house  together:  the  de«  ,u,o  of  money 

ChriaDt  took  out  of  his  pocket  between  £60  and  £70,  and  ^"* »'  h'^pock- 

^  '  ^  '  et,  and  said  to 

MO,  **  If  you  will  give  me  a  stamped  receipt,  I  will  pay  the  plaintiff"  If 
9«tlie  money.''  The  plaintiff  replied  that  he  would  not  ^r'^eVslamp! 
tdlte  it,  bat  would  serve  him  with  a  Marshalsea  writ.  "ed  receipt,  I 

"  will  pay  yon 
*' the  money:** 

Abbott,  C.  J ^This  is  no  proof  of  a  tender:  the  offer  ^i^y  J^^^  '^' 

'  ^  ^  43G.3,c.  1J6, 

«  the  money  must  be  unconditional.  A  party  has  no  the  payer  of 
Tight  to  say,  "I  will  pay  you  the  money,  if  you  will  give  "5rfh"««L'^ 
JM  a  stamped  receipt;'*   but    he   ought,  according  to  «»"<^  c'^orge  for 

4on       A         */vrt  1    •  .  »     1  .  1  it:  and  a  tender 

4oUeo.3,  c.  126,  to  bring  a  receipt  with  him,  and  re- must  always  be 
qairexbe  other  party  to  sign  it  (a).  unconditional. 

Verdict  for  the  plaintiff. 
Qurney  and  Talfourd,  for  the  plaintiff. 
SearleUy  for  the  defendant. 

[Attornies — Arden  and  Hameit.'] 

(s)  By  §  4,  of  that  act,  the  person  must  be  in  money,  and  the  money 

^whom  the  money  is  due  may  ought  to  be  produced:  it  should 

fionde  the  stamp,  and  require  be  unconditional;  and,  in' general, 

^receiyer  to  give  him  a  receipt,  a  tender  of  a  larger  sum,  with  a 

iBd  pay  the  amount  of  the  stamp  request  to  have  change,   is  not 

*ty;  and  if  the  receiver  refuses,  good.  ' 

^  it  liable  to  a  penalty.  A  t  nder 


CASES  AT  NISI  PRIUSi 


A^aurmed  Sittings  at  Westimmater. 

BBFCmE  HE*  JUSTICE .  IiITTl4^AjUi. 

(fflko  sat  for  the  JLard  Chief  JuUiee.) 


Jun§  M*  Rbx  v.  BIary  Hailbv. 

Ah  indietiDent    INDICTMENT  for  perjury,  in  two  affidavits,  awoni  iMf- 

i»  •up^rtcd*^  ^^^^  Master  IVowery  relative  to  a  bankruptcy. 

mgftjnit  a  marki-  The  first  of  the  affidavits  was  prodneed  by  a  deik  llrslii 

ing  falsely  loan  the  secretary  of  bankrupt's  office.               <  > 

affidatrit,  tho'  Tbe  affidavit  was  signed  ^ith  the  mark  of  the 

It  wonld  not  be  ^ 

receivable  in      ant,  and  the  jurat  did   not  state   either  where  H 
^  Court  It       sworn,  or  that  the  affidavit  was  read  over  to  the  party. 

was  sworn  in,  '  r      j' 

because  the  jo*  «  tv. 

lUte  that  it  had  Andretos  objected,  that  this  affidavit  could  not  be  reedy 
been  read  over  ^q  account  of  these  omissions  in  the  jurat,  and  calM'e 

onto  the  party  *'  ' 

•wearing  it:  Witness,  who  was  a  clerk  in  the  master's  offioe»  in  SootlM* 
admini8tCTinK°  aJDipton-buildiAgs,  who  Stated,  that  in  bases  where  tin 
the  oath  must  party  Swearing*  the  affidavit  could  not  write,  the  jitret 
party' swearing  ought,  after  Stating  the  place  where  it  was  sworn,  to  state 
it  in  fact  under-  ih^t  the  witness  to  ibe  mark  of  the  deponent  had  been 

stood  Its  con* 

tenu,  first  duly  sworn ;  that  he  truly,  distinctly,  and  audibly 

coM?ete°a7the  ^^^  ^^^^  ^^®  affidavit  to  the  deponent,  and  saw  the  maik. 

time  of  the         affixed. 
swearing  of  the 
affidavit;  and 

whether  it  is  Taunton,  for  the  prosecution,  contended,  that  the  Court 

receivable  in  ...       .  •11.  ■ 

the  Court  or  ordering  the  jurat  to  state  particular  things,  was  merely 
not  is  imnate-   matter  of  direction .    If  the  Court  finds  the  affidavit  not 

naif  if  the  rea- 
son why  it  is     according  to  rule,  it  will  not  allow  it  to  be  read,  and  yet 

kL^thaTsooM!*  perjury  may  be  assigned  on  it.  The  false  swearing  it 
formal  regular    Dot  the  less  perjury  because  the  jurat  is  not  reg^ar  iiii 

tion  is  not  xu,^ 

plied  with.   "^™- 
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XiTTLEDALB,  J..-.There  must  he  evidence  giyen  that 
le  affidavit  was  sworn  in  Middlesex,  and  as  the  de- 
Nsdant  is  illiterate,  it  must  be  shewn  that  she  under- 
tood  it.  In  those  cases,  where  the  affidavit  is  made  by 
persoB  who  can  write,  the  supposition  is  that  such  per- 
OD  was  acquainted  with  its  contents ;  but  in  the  case  of 
I  marksman  it  is  not  so.  If  in  such  a  case  the  master,  by 
die  jurat,  authenticates  the  fact  of  its  having  been  read 
over,  we  give  him  credit;  but  if  he  does  not,  and  the  fact 
were  so,  be  ought  to  be  called  to  prove  it.  I  should  have 
dicnity  in  aUowing  the  parol  evidence  of  any  other  person 
i»that  fact.  My  opinion  is,  that  though  the  affidavit  be 
detdent  in  point  of  form,  yet,  if  it  distinctly  appear  that 
It  wiE  sworn  in  Middlesex,  and  that  the  party  swear- 
iy  was  acquainted  with  its  contents,  it  would  be  snffi« 
^■ii  and  the  mere  practice  of  the  Court  of  Chancery 
•Hfdi  4MJy  affect  its  reception  in  that  court,  and  not  pre- 
UBIImi  Jadiclment  for  perjury  being  founded  on  it;  for 
tiifmjurj  is  complete  at  the  time  of  the  swearing. 


«4i«M      f 


Trsiwer  being,  called,  proved,  that  the  affidavit 
a  at  his  house,  and  that  that  is  in  the  county  of 
MUHiiex;  but  he  did  i|ot  know  whether  the  affidavit 
wmA  to  the  defendant  or  hot. 


.«ij 


uXiRUOALE,  J..-YOU  cannot  prove  an  assignment  of 
Iffjpry  on  this  affidavit,  there  being  no  evidence  what- 
of  iMiy  reading  over  in  the  presence  of  the  deponent. 


^  The  counsel  for  the  prosecution  were  then  about  to  pro«  Voo  cannot 
Md  on  the  other  affidavit  (which  had  a  perfect  jurat) ;  J„^,y '^y;;;j  "^^ 
III  it  appearing  that  it  referred  to  the  former  affidavit, —  affidavit,  if  it 

refers  to  a  for- 
mer affidavit^ 

ilviTUPALK,  J.,  ruled,  that  it  could  not  be  read.  "^^ich  jooaro 


VerdicU-^ot  Guilty. 


not  io  eonditiott 
to  prove. 


s2 
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CASES  AT  NISI  PRIUS. 
Taunton  and  Iluisell^  for  the  prosecution. 

Andreto9f  for  the  defendants* 


[Attorniet— Bi>^  and  JicKiuy.] 


BEFOKE   LORD   CHIEF   JUSTICE   ABBOTT. 


June  9<A. 


Rex  v.  William  Spencer. 


Oa  an  indict- 
mcnlfor  perju- 
ry, the  proving 
the  handwriting 
of  the  lignatnre 
of  the  person 
who  adminis- 
tered  the  oath,it 
tnflkieut  proof 
that  it  was 
sworn;  and  if 
the  place  at 
which  it  was 
sworn  is  men- 
tioned in  the 
jarat,  that  is 
sufficient  evi- 
dence that  it 
was  sworn  at 
that  place. 


Indictment  for  perjury  in  an  answer  in  Chi 
The  indictment  stated^  that  the  prosecutor,  Jot 
wardsy  had  exhibited  his  bill  in  Chancery  for  the  s 
performance  of  an  agreement,  whereby  the.  def 
agreed  with  the  prosecutor,  that  if  the  prosecutor 
lay  out  200/.  in  building  two  fourth-rate  houseti  I 
fendant  would  execute  a  lease  of  a  certain  piece  of  | 
in  St.  AnneVplttce,  adjoining  the  new  houses^  «i 
the  prosecutor  should  enjoy  a  way  which  the  del 
used  ;  and  that  the  bill  interrogated,  whether  the  i 
ant  had  not  signed  this  agreement  •  andthat  the  del 
in  his  answer  swore,  that  when  he  executed  the 
ment,  it  contained  the  words,  ^  so  long  as  the  tigh 
*^  along  such  way  remains  in  William  Spence^ 
"  William  Pritchard,"  Which  words  had  beci 
erased*    On  this  the  perjury  was  assigned. 

To  support  this  indictment,  a  persqn  from  t 
Clerks  Office  produced  the  original  bill  and  answ 
a  witness  proved  the  defendant's  signature  to  the 

A  clerk  from  the  Master's  office,  Southampton 
ings,  proved  Master  Trower's  signature  to  the  jun 
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Oumey  objected,  thai  it  was  not  proved  that  the  an- 
was  sworn  in  the  connty  of  Middlesex. 


Abbott,  C.  J. ^The  Courts  always  give  credence  to 

tbe  signature  of  the  magistrate,  or  commissioner  ;  and  if 

hissig^ture  to  the  jurat  is  proved,  that  is  sufficient  evi- 

deoce,   that    the  party    was   duly  sworn;    and  if  the 

place  at  which  it  was  sworn  is  mentioned  in  the  jurats 

tbat  is  sufficient  evidence  that  it  was  sworn  at  that  place* 

Tbejorat  was  read ;  it  was  '*  sworn  at  the  Public  Office, 
**  Southampton-Buildings,  London^  this  eighth  day  of 
^  March,  1823,  before  me, 

"  James  Trower.** 

The  witness  however  stated,  that  the  Public  Office  in 
Southampton-Buildings  is  in  the  county  of  Middlesex, 
90(1  not  in  the  city  of  London. 

OMni€3f.-.Your  lordship  can  give  no  credit  to  this  jurat 
m  evidence,  as  one  part  of  it  must  be  untrue;  for  either 
the  avawer  was  sworn  in  London,  and  not  in  the  Public 
Office^  or  was  sworn  at  that  office,  and  not  in  London. 

Scarlett ^  contra ^The  jurat  must  be  taken  to  be  correct 

•evidence,  except  where  it  is  proved  to  be  wrong;  we 
have  proved  that  the  Public  Office  is  not  in  London,  but  in 
Middlesex* 

Abbott,  C.  J. — I  shall  not  stop  the  case  on  this  objec-  Variance.    If 
lion,  you  may  have  the  benefit  of  it  hereafter.  "  indictmont 

^  "^  for  perjury  in 

an  answer  in 

The  bill  in  Chancery  was  read.    It  stated  the  agreement  cite8°th7biu  m 
te  be  the  same  as  it  was  described  in  that  part  of  the  in-  '«' •  *^^*^^  ^ 

•*  I  •  1  ,.  performance  of 

oictment  wliicn  set  out  the  substance  of  the  bill,  except  an  agreement 
that  it  stated,  that  the  defendant  agreed  to  execute  a  lease  ^'"e^^'of  la^ 

**  adjoining  the 
*  sew  funuay*  and  in  the  bill  it  is  '*  adjoining  the  new  *«*#«,"  this  is  a  fatal  variance^  though 
the  perjorj  it  not  aasigned  on  any  thing  sworn  as  to  this  clause  of  the  agreement. 
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of  certain  ground,  in  St.  Anne'8  Place^  *<  wijimiag  fim 
Rex         new  /unise^**  instead  of  <*  adjoining  the  new  hcmse$J* 

William 

Spsvcbk^        Xhe  defendant's  eounsel  contended,  that  this  was  A  ▼«. 
riance* 

Abbott,  C.  J...^Tbe  indictment  professes  to  seC  &di 
the  substance  of  the  bill,  and  this  is  materially  dMeren^i 
for,  in  the  bill,  the  land  is  said  to  be  contigniNis  to  cpM 
house;  in  the  indictment,  to  more  than  one.  This  is  a 
fatal  variance* 

The  defendant  was  therefore  acquittal 

Scarlett  and  Hutckinson,  for  the  prosecution. 

0 

iBumey  and  B.  Law€9f  for  the  defendant. 

[Attoinies— iVtrlon  asd  StruJtUm  ^  it.} 


In  the  case  of  Hoare  r.  Jft%  peafed  to  be  a  leaae  of  a  wteirf 

4  M.  &  S.  470,  the  plaiDtiff  de-  and  iion-k&um:  this  was  Mdii 

clared  in  coyenant,  on  a  lease  of  be  a  fatal  variance^  thoagii..in 

a  wharf  and  itore-house ;  when  breach  was  assigned  on  that  psH 

the  deed  was  produced,  it  ap-  of  the  deed. 


JiM  ifUIu  Phillips  <;.  Mosxlt  and  Otheri^ 

If  tbe  isnie  if ,  jTrESPASS  for  breaking  and  entering  the  plaintiflTi 

plaintiff  is  te-      house.    Pleas General  issue ;  and  Qnd^  ihut  the  honsc 

^ant  of  ihc^de-    ^^^  |(^g  freehold  of  the  defendant,  Mosely ;  and  that  tbi 

a  demiiey  "  for 

op«  jear«  from  the  Sdrd  of  April,  IStl,  and  thence  afterwards,  from  year  to  year;"  eVid 

that  the  plaintiff  has  paid  the  defendant  rent,  is  not  soficient  proof  of  the  deaise  in  t 


EASTEB  TERM,  5.GEO.  IV.  3jQ5 

t  were  his  BerTanto.    Replication,  that  though  it  was        }^^ 
Mosely's  freehold,  yet  the  plaintiff  held  it  as  tenant  to      Phillips 
Mosely,  under  a  demise^  from  the  23rd  of  Aprils  1821,/ar      i^^owly 
one  year,  and  thence  afterwards  from  year  to  year.    On        &  On. 
this  fact,  issue  was  joined. 

A  witness  for  the  plaintiff  had  proved  payment  of 
rat;  but  stated,  on  cross-examination^  that  the  plaintiff 
hsisaid,  he  held  under  a  written  agreement. 


fV 


'  AiBOTT,  C.  J— .The  plaintiff  oQght  to  put  in  thn 
«|NMMa^  because^  oti  thi*  issue^  he  undertakes  to 
fisfe  a  demise,  for  one  year,  from  the  23rd  of  April, 
IW;  ttd  afWwards,  fromi  year  to  year. 

tte^iger^  for  the  plaintiff,  contended,  that  as  the  agree- 
nut  was  not  the  ground  of  the  action,  any  species  of  eyi« 
4met  that  showed  the  plaintiff  to  be  tenant  was  suffi- 


Abmtt,  C  J^^ot  on  this  issue;  and  besides,  the  eyi« 
inee  g^ven,  of  payment  of  rent,  is  consistent  with  a  de- 
Bae^  Tery  different  from  that  laid.  Payment  of  rent 
Viilibe  as  much  proof  of  a  demise,  for  21  years,  as  of 
As  dsaise  laid  in  the  replication. 

The  cause  was,  however,  referred  to  arbitration. 

Thmigerf  for  the  plaintiff 

MarrycUif  for  the  defendant. 

[ Attornies,  WiUougkby  and  PkHium.] 


^1 

A 


CASES  AT  NISI  PRIUS. 


Adfoumed  Sittings  after  Easter  Term,  in  Land 
juM  utK  Brown  v»  Robinson. 

Admioistering    ASSUMPSIT  for  an  apothecary's  bill.     By  the  atali 

in  the  lervico     ^  ^<>*  ^f  ^*  1^^  "•  ^9  ^^  apothecary  shall  be  allowed 
of  another  per-  recover  any  charires,  in  any  court  of  law,  unless  he  pru 

son,  as  an  apo-  #  o  #  .  tr 

tbecarj's  as-      ou  the  trial,  that  he  was  in  practice,  as  an  apodieei 

prwtiiiJgMan  P"®^  ^^*  ^^^**  the  15th  of  August,  1816,  or  that  he  I 
apothecary,       obtained  a  certificate  to  practise  as  an  apothecary*  fir 

within  55  Geo.    ..  .  ,  j         •  *        r         ai_  • 

3  ^  194^  X  22,  (he  master,  wardens,  and  society  of  apothecaries, 
though  the  per-      Xo  prove  that  the  plaintiff  had  practised  as  an  apol' 

son  so  adminis-  i,-*!^.*  ^^^^.i 

tering  the  me-    cary,  before  the  loth  of  August,  1815,  three  wUnes 
dicines  is  him-    ^g,.^  called,  who  proved,  that  he  had  attended  them  as 

self  paid  for  ■ 

them.  apothecary,  prior  to  that  time,  but  that  during  the  ifli 

time  of  such  attendance,  he  was  an  assistant  in  the  ho 
of  another  apothecary,  though  they  always  paid  the:|ili 
tiff,  and  not  th   person  he  was  assistant  to. 

Abbott,  C.  J...This  is   nothing  like  proof  that 
plaintiff  practised  as  an  apothecary.    No  practice*  wl 
in  the  service  of  another,   can  be  a  practising   an 
this  act. 

Plaintiff  nonsuited 


Clarksorif  for  the  plaintiff. 
Gumey^  for  the  defendant. 


[AttorntCB-^ire/yfi^  and  Ruuen*"] 


See  Wtdmiiley  v.  Ahhotu  infra,  and  the  notes  to  that  caae. 
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MoMK  V.  NoyEs. 


JwM  15(A. 


Covenant  airaiDst  a  tenant,  for  not  keeping  the  bouse  Under  a  core- 
demised  in  repair.  Plea — Not  guilty  of  breaking  tbe  co*  tenmnt'^ftboiiici 
▼enant  (a),  and  issue  joined  tbereon.  ^  wbrtMtSlHj 

"repair,  up* 

Abbott,  C.  J.  ruled,  tbat  under  tbe  words  of  tbe  cove-  «« naiatain," 
Bant,  tbat  tbe  tenant  **  sbould,  and  would,  substantially  ahoute,iM  ii  > 

111  1  -1  -ji  fti_A  M.  bound  to  keep  > 

''repair,  uphold,  and  maintain  the  said  house,    toe  tenant  ^p  the  inside 
was  bound  to  keep  up  tbe  painting  of  inner  doors,  inside  p«d^°S* 
•batters,  &c. 

Verdict  for  tbe  plaintiff,  damages  £  150. 
CUtty  and  Steer,  for  tbe  plaintiff. 
Qumm/  for  tbe  defendant. 


[Attornies— TVo^pue  and  My  en,'} 


(•]  Id  practice  wc  very  often  see 
tbii  plea  put  [on  the  record ;  it  is 
wrong:  the  general  issue  (if  in 
cofcoant  there  can  be  said  to  be 
one)  is  non  €$t  factum:  perform- 
SQce  of  a  covenant  ought  to  be 
pleaded  specially ;  and,  I  believe, 
00  case  has,  occurred,  where  the 
plea  of  non  infreffit  amventionem 
wu  demurred  to,  in  which  it  was 
■ot  held  to  be  bad.  In  Taylor 
V-  AimiUm,  d  Taunt  278,  which 


was  an  action  of  covenant  for  not 
repairing,  the  Court,  on  this  plea 
being  demurred  to,  held  it  bad  on 
two  grounds:  because  it  was  too 
genera],  several  breaches  being 
assigned ;  and  tiecause  the  breach 
of  it  being — ^not  repairing,  two 
negatives  would  not  make  an 
issue,  f  In  several  other  cases,  the 
Courts  have  held,  that  this  plea 
is  bad;  however,  it  is  good  after 
verdict    Cowp.  688. 


CABBS  AT  Nia  PBIU& 


•IWm  iml          Maria  Perez  Cotio  &  PimiTRo  v.  Db  Bbrnalbs. 

HntiHuia  imd     AjSSUMPSlT  for  moDey  had  and  recciTed. 

•I  putdm^        I^  ^^^  course  of  th^  plaiatiflrs  case,  it  appeared,  that  the 

SptMi,  cwuiot    f^o  plaintiffs  were  hosband  and  wife,  and  that  they  eaiu 

sua  M'Mcli  m        ,    .^  j.*^.'  • 

ovfeeooiiN^       ned  on  trade  in  Spam,  as  partners* 

withont  |mo£ 

tbatb/*^iaw  Seorkttf  (4)jecled,  that  the  wife  ought  not  to  ba^e 
of  8p^  m/emg  joined  in  the  actiim,  as  she,  aa  a  feme  ecveri^  could  hate 

efvcriiy  iiloir*  ^ 

•d  Id  tnde.       BO  property. 

Whether  €Q 

irL^i^Loid  Abbott,  C.  J_The  plaintiff  must  give  soni9  eTidehc^ 
be  fneintiined  ||iat,  by  the  law  of  Spain,  a  feme  covert  in  that  counlrf 
Qome.  is  nuthorized  to  haye  separate  property,  and  trade  on  her 


own  account. 

"Hie  plaintiffii'  counsel  not  having  any  such  prteff 

Abbott,  C.  J.  held,  that  the  plaintiflh  must  M 

suited,  because  he  could  not  presume,  that  a  feme  ea^ert, 

in  Spain,  could  engage  in  trade;  and  as  these  parties  sued 

in  an  English  court,  they  were  bound  to  shew,  that  they 

had  put  a  proper  plaintiff  on  the  record,  according  to  the 

law  of  Spain,  before  the  question  could  be  raised,  wii(»" 

ther  a  husband  and  wife,  being  partners  in  trader  JH 

Spain,  eeuld  sue  as  such  in  our  courts.    A  femie  wevmi 

carrying  on  business  as  a  sole  trader,  in  the  city  of  Loii* 

don,  may,  by  the  custond  of  London,  sue  in  the  ci^ 

courts,  but  not  in  these  courts^ 

Plaintifts 


•  .1 


It  m  extremely  probable,  that  Cootioent,  thao  for  tiie  will  est 
when  the  actkn  was  brought^  the  to  take  her  huaband'a  aiaub  bat 
plaintifiti*  attorney  was  not  aware  to  contioue  to  be  called  by  the 
that  the  two  plaintifis  were  bus-  name  she  bore  before  her  mar- 
baud  and  wife,  one  being  named  riage.  It  is  also  not  unfrequent 
Cosio,  the  other  Pineyro ;  but  no  for  the  wifo  to  continue  to  use  her 
.  thing  is  more   common  on  the  own  christian  and  sumame. 
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^nmey  and  JEToye,  for  the  plaintiffs, 

JSearleU^  for  the  defendant. 

[Attoniio— >  Freift/EeU  j-  #Ci  aod  X«o€rfMl^«.] 


miht 


additioD  of  her  busband^s  sur- 

By  tte'coatom  of  Londoa» 

it  Strnt  oorert  carrying  on  trade  in 

.tfbedty,  without  the  interference 

tf  kr  hiKbttad,  is  oootidered  in 

IheCi^  ooartB  as  a  sole  trader; 

but  abe  cannot  sue  in  tlie  courts 

itWcitaiinsler;  and  even  in  the 

CHyeoorti^  her  husband  must  join 

iitdioML    In  the  case  of  Bairii 

ft  Mik  ft  Boa.  &  P.  98»  Lord  £i^ 

|Mi  aqF%  ^  Tliis  custom  is  one  of 

llMae  caitoais  called  executory 

CMtaw;  the  meaning  of  which 

%  cMliaa  naited  to  thecoofli 

«f  the  citj  of  London.    They 

^pleadable  m  LoodoDy  and  not 

csecpl  so  fcr  aa  they 

of  nttieaii. 

by  way  of  bar.**  A 

aod  besiied,aloiie, 

iricrhMbMid  la  transported;  this 

hH  laif  becB  eoosidered  as  set- 

ULasftr  aa  her  power  of  soeing 

the  scntenoe  is 
But  the 
v4BspL 
—This  wM 
*  goods  sold.  The 
the  oorcftnre  of  the 
IW  plaiDtiff*s  oomiael, 
ofdieh«baBd*s 
of  a  felooyy  im  March* 
1191^  whoi  he  was  sateaced  to 
fyawaiiBByaiialiiiB  Oa  diis, 
MwM  ahyrtf^that  the  term  of 
■■■i^aitattBB  had  elapsed  (the 
tfU  he^  «B  the  SH  of  Ji 
ItOpaailimftii,  that  the 
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band  was  competent  to  sue:  but 
Lord  Altavlct,  C.  J.,  ruled, 
that  the  record  gave  the  wife  a 
right  to  sue,  as  tifemeioU,  and 
that  such  right  remained  till  the 
husband's  return ;  and  that  though 
the  term  of  transportation  was  ex- 
pired, yet,  if  tbe  defendant  meant 
to  rely  on  the  ikct  of  the  husband 
haring  aotnaUy  relaraad^  Iha  dft* 
fendant  must  shew  that  by  «n- 
dence.  No  sudi  evidence  being 
given,  there  was  a  verdict  ftir  th^ 
plaintiffl  Another  case  hi  which 
a  /himt  emfert  wmy  sue,  and  be 
aoed,  ai  %/em€iokf  m,  wheaa  her 
hosband,  (ecs^  an  alien,  b  abroad, 
and  has  deserted  his  wife;  b«tia 
Ay  V.  Tke  DmAm  i€  Pimm§t 
SCanp.  lea.  Lord  EDcahorongh 
aeema  to  confine  this  to  cases 
where  tlie  husband  has  never 
l>een  in  this  country.  But  in  the 
cases  of  husbands,  who  are  Eng- 
lishmen, going  abroad,  aad  dfr* 
serting  their  wivc^  it  appeaia, 
that  the  wife  coBMt  ha  saed,  as 
ftwumU.  In  Mmnk  w.  Huiehm- 
jom  «  Boa.  Ac  PnL  Sl6^  which  was 
an  actioo  fer  goodssold;  thede^ 
feBdaa^s  hosbaind  was  a^^cnt  fer 
die  Engfidi  Ftefccta,  at  BffiD,  m 
HollaBd,aad  on  the  faivasioa  of 
that  iiioBlij  by  the  Fieach,  io 
1795^  seat  hb  wife  to  this  cooalry, 

he  fci If  1 1 'ilBj  m  HollaBd. 

Heats,  J.  sayi 
betw4 
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COURT  OF  COMMON  PLEAS. 

Sittings  in  Easter  Term,  at  Westminster. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Cameron  v.  Baker. 

Assumpsit  od  the  commou  counts. 

This  action  was  brought  to  recover  a  compensation  for 
the  maintenance  and  education  of  the  illegitimate  child 
of  the  defendant. 
The  plaintiff  had  married  the  mother  of  the  child,  and 
not  disapproTe  ^^^  'defendant  was  its  reputed  father.  It  appeared  that 
ofit^beuboDDd  legal  proceedings  had  been  commenced  against  the  de» 
tiicb  attorney,    feudant  for  seductiou.    The  defendant's  father  employed 

an  attorney  to  conduct  his  defence ;  the  defendant  knew 
of  this  and  did  not  disapprove  of  it. 


ilfoy  7M.« 


Ad  attorney 
bebg  employ- 
ed for  a  man  by 
Ub  fatber,  to 
defend  an  ac- 
tion; if  be 
knew  of  bis  re- 


in tbe  same 
way  as  if  be 
bad  bimself  em- 
ployed bim. 
If  tbe  fatberof 
an  illegitimate 
cbild  consents 
to  pay  an   an- 
nual sum  for  its  support,  be  wiTl  be  bound  to  continue  to  do  so,  or  to  provide  for  tbe  drihl 
bimselfy  or  to  give  the  flKWt  distinct  notice  of  his  intention  to  pay  such  annual  sum  no  lon^r*  . 


Pell,  Seijt.  objected  that  what  the  attorney  so  employ- 
ed  did,  would  not  bind  the  defendant. 


his  wife  in  this  country,  and  a  fo- 
reigner doing  sa  The  former 
may  be  compelled  to  return,  at 
any  time*  by  the  king's  privy  seal. 
There  is  not  any  case,  where  the 
wife  has  been  holden  liable,  the 
husband  being  an  Englishman. 
And  in  Bogget  v.  Friar,  1 1  East, 
301, it  was  held,  that  in  the  case  of 
an  Englishman,  no  absence,  ex- 
cept  banishment,  or  something  in 


the  nature  of  a  civil  death,  gave 
the  wife  the  character  of  a  fenu 
ioU,  In  general,  where  the  cauw 
of  action  would  survive  to  the  wii^, 
she  must  join  in  the  action ;  but  in 
actions  for  goods  sold,  or  money 
lent,  during  coverture,  the  hus- 
band must  sue  alone,  as  the  wids 
could  have  no  property  iii  the 
goods  or  money. 
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Bbst,  C.  J— .ir  he  knew  of  the  attorney  being  employ-       ^}^  ^ 
ed  for  him,  and  did  not  disapprove  of  it,  the  acts  of  the     Cam «roh 
attorney  are  evidence.  Ba«r. 

The  attorney  stated  that  it  was  agreed  that  the  action 
for  leduction  should  be  compromised,  on  the  defendant 
allowing  £20  a^-year  for  the  maintenance  of  the  child. 
•  Witnesses  proved  that  the  plaintiff  maintained  and 
elscated  the  child,  at  a  much  higher  expense  than  £20 
i-year. 

Best,  C.  J.-JShouId  you  not  show  some  authority  from 
the  defendant. 

lFUok.-.We  shall  show  that  he  has  paid  £20  a»year, 
iid  on  the  authority  of  the  case  of  Heskett  v.  Gamg^ 
6Esp.  Rep.  131(a),  he  must  continue  to  do  so,  unless 
lomething  has  been  done  to  put  an  end  to  that  ar- 
nmgement. 

(«)TlMca8eorHefAee<v.6otfi^,  that  the  &Uier  of  an  illegitimate 

5£ip.l3],  was  an  action  of  aa-  child  was  liable  to  pay  for  the 

*>*fatfer  the  board  and  lodging  nursing  and  board  of  such  child, 

of  Ike  defendants   illegitimate  if  he  has  adopted  it  as  his  own, 

^■Mlediild.    The  child  had  been  and  acquiesced  in  its  being  dis- 

oVKdittheplaintiflTs  house,  and  posed  of  in  any  particular  way. 

^reqoeotly  visited  there  by  the  de-  If  he  took  it  away,  he  had  a  right 

Mnt  The  defence  was,  that  to  keep  it  in  his  own  care;  and  if 

worderof  filiation  had  been  made  the  mother  took  it  away,  and  put 

"T  *By  magistrates;  and    that»  itto  a  person  to  nurse,  without  his 

twagb  the  plaintiff  had  formerly  consent,  that    person    could  not 

^^t  the  child  by  the  defend-  charge  the  father,  as  he  could  on- 

■« •  coment,  the  defendant  had  ly  be  charged  on  his  own  contract 

•■ice  tiken  the  child  to  his  own  but  here  the  child  was  taken  back 

■">«ei  wheace  »he    was  taken  to  a  place  where  the  defendant 

"ck  to  the  plaintiff's  by  her  mo-  knew  it  had  been  before^  and  if 

tker.   It  however  appeared  that  the  jury  thought  he  acquiesced  iu 

the  defeodaot  knew  of  the  child's  the  child's  continuing  tliere,  he 

*«»g  to  taken  back,  and  had  tak-  returned  to  his  former  liability, 

esaoitepitogether  away  again.  Thejuryfoond  for  the  plaintiff. 
^^*d    ELLiaaoaot'OB     ruled. 
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JM^  Awitnem  proved  veoeiFmg'  £5  per  qaatter  fi 

Cambmov     defettdnntfor  the  obild'tf'inifitenaiMe. 


Ab 


Bamub. 


Best,  C.J. ^The  father  of  an  illegitimate  child  is  not  in 

tbe  first  instance  bound  to  maintain  it,  unless  compelled- 
to  do  so  bjran  order  of  magMtrates;  bnt  if  be  conaenii 
to  payan  annual  sum  for  its  support,  he  must  oontinne'te 
do  so,  or  provide  for  the  child  at  his  own  expense,  or 
give  the  most  distinct  notice  of  his  intention 'to  pay  sndi 
annual  sum  no  longer. 


Verdict  for  the  plaintiff,  for  £20* 

Vaughan^  Serjt.  and  Jftlde^  for  the  plaintiff. 

■ 
^9M^  Serjt*  fop  the  defendhnt. 


[Attoniiei^^r««iii4iii  and  Leigk,^ 


JftyTtA* 


JjBHKIHS  v.  SlADB. 


action  for  bis 
feM. 


A^oertiScatffd     A.SSUMPSIT  for  work  and  labour,  as  a  certificated 

MBiAiatBinno  ^•7*"^®*'*  ^'^'^  ^^^,  common  counts. 

..The  plaintiff's  clerk  proved  that  the  conveyancing 
done  by  the  plaintiff,  who  was  a  certificated  conveyaneert 
to  the  ajnount  of  £18;  and  that  2/.  4f .  6</.  had  be<;i^  pajA 
by  the  plaintiff  to  a  barrister  for  settling  one  of  tbe 
drafts ;  and  4/«  16«.  6rf.  to  a  law  stationer  for  engrossing 
tbem. 
There  was  no  defence. 


Bbst,  C.  J..-J  am  of  opinion  that  a  certificated  comrey^ 
ancer  can  maintain  no  action  for  his  fees.    Row  can  aliy 
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g^aSty  mj  n^hat  his  hbour  is  worth  f    Wlmt  the  pUiittliff       ^«A» 
1k9»  paid  out  of  podket  he  may  recot^r,  but  not  bb      Jsvuit 
o^n  fees,  ^^  •» 

OUftDSt 

Verdict  for  the  plaintiir...Damfige8  £7. 
fkngkoHf  Seijt  and  ./itfltce,  for  the  plaintiff. 

[Attoraie»— Tiyjbr  and  lUe/batlioii;] 


Sittings  in  Easter  Term^  in  London. 


BEFORE  LORD   CHIEF  JUSTICE   BEST. 


Smith  v.  Henrietta  Maxwell.  jm^  8x4, 

i  HIS  was  an  action  against  the  defendant  as  acceptor  a  marriage  in 
of  a  bill  of  exchange.  ^f**»°^  ^^  • 

°  clergyman  of 

Tbe  formal  proof  on  the  part  of  the  plaintiff  was  given,  the  cstabliibed 
The  defence  was  the  coverture  of  the  defendant.  though  It  ukes 

To  establish  this  a  witness  was  called,  who  stated  that  ?^*^  ■"  *  P'i- 
hewwi  present  when  the  defendant  was  married  to  Major  out  any  special 
Haxwell,  at  Ballinrow,  in  Ireland,  by  a  gentleman  who  .*>««nce. 
kul  officiated  for  many  years  as  curate  of  that  place. 
Tbat  the  feinily  were  all  present,  and  the  ceremony  was 
performed  in  a  private  room,  it  being  the  custom  for  per- 
sons of  respectability  in  Ireland  to  have  it  performed  in 
tbat  manner. 
For  the  plaintiff  it  was  submitted,  that  this  was  not 
evidence  of  a  legal  marriage. 


Bmt,  C.  J..»In  this  country  it  wmMT  not  do  without  a 
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special  licence;  but. in  Ireland,; if  the  ceremony  is  per- 
SifiTB .      formed  by  a  clergyman  of  the  established  church,  it.  is 
quite  sufficient,  though  not  in  a  church. 


hsmrictta 
Maxwell. 


The  daughter  of  the  defendant  was  then  called,  and 
proved  that  her  father  and  mother  lived  together  till  witli- 
in  the  last  5  years,  and  that  she  saw  her  father  a  few  days 
previous  to  the  triaK 

The  jury  then,  under  his  Lordship's  direction,  found  a 
verdict  for  the  defendant. 

Vaughan  and  Taddy^  Serjts.  for  the  plaintiff. 

Pell  and  Firth^  Serjts.  for  the  defendant. 

[Attoruies— ifoft  and  Jacques  Sf  BJ] 


May  Sth.  NiCHOLLE  V.  PlUMB. 

The  acceptance  X  HIS  was  an  action  for  the  price  of  a  quantity  of  cider 
boverjVtheV  supplied  by  the  plaintiff,  on  the  verbal  order  of  the 
are  above  •f  10  defendant* 

hat  been  no  A  witness  proved  his  being  present  at  the  defendant'Sy 

written  memo  ^|jg|,  ||,g  bargain  was  made,  and  that  the  cider  was  good 
contract,  under  cider  for  the  pricc.  It  was  sent  by  the  waggon  to  the 
fraud8*^ma$^^  defendant,  who  refused  to  take  it  in ;  but  caused  it  to  be 
be  clear  and      lodged  in  a  warehouse  near  his  premises,  but  not  belongs 

and^Uie  Court  ^^S  ^^  ^^^*  '^  ^^  ^^^^  returned  to  the  plaintiff,  nor  did 
wont  allow  a      |||e  defendant  send  any  notice  to  the  plaintiff  of  bis  inten* 

construclive 

^acceptance  to     tiou  uot  to  use  the  cider. 

be  sufficient. 

Taddy^  for  the  defendant,  submitted,  that  the  piaiadff 
must  be  nonsuited,  there  being  no  acceptance,  and  no 
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eotttrad  in  writing,  to  take  the  case  out  of  the  statute  of 
fnudfl. 

Faugkan  and  Pell,  for  the  plaintiff;  contended,  that  as 

tise  defendant  had  contracted  for  the  cider,  and  it  was  in 

^imeqoetice  forwarded  to  him  by  the  waggon,  that  was 

0«ldent ;  and  particularly  as  he  did  not  send  notice  to 

tleplaintiff  of  his  refusal  to  accept  it. 

Best,  C.  J«..Therc  must  be  an  unequivocal  accept- 
sBce.  The  Court  of  King's  Bench  have  so  determined 
in  the  ease  of  Hanson  v.  Armitagey  I  Dow.  &  Ry .  128  (a). 
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Vmghan  and  Pell,  Serjts.  for  the  plaintiff*. 
Tndiy,  Serjt.  for  the  defendant. 

[Attomies,  Bennett  and  Vkilton,'] 


Nonsuit. 


(i)  In  the  case  of  Human  v» 
^ivitafv^  the  deftndaut,  a  grocer 
■  Yorkshire,  had    ordered   two 
cinti  of  tea  of  the  plaintitf,  a  tea- 
^ff^  IB  London.    The  teas  were 
AirwaiAdtD  StantoD*8  wharf,  to 
be  mt  b]r  lea;  and,  on  the  voy- 
spftbefeMel  in  which  they  were 
WM  k»t   No  evidence  was  given, 
toiboir  whether  the  order  was 
written  or  by  parol;  but  it  was 
pntciL  that  goods  which  had  been 
UoR  sent  to  the  defendant  had 
been  recdved  for   him   at  that 
*liw£    The  invoice  was  not  sent 
tOafter  the  lots  of  the  ship  was 
bown.      It  was  objected,  that 
Ikere  was  no  sufficient  delivery  or 
icceptance,  to  take  this  out  of  tlie 
ibtuteof  frauds.    The  Court,  af- 
ter taking  time  to  consider  of  their 
jodgmeot,  thought  \\  was  l>est  to 
adhere  to  the  strict  tfnd  express 
of  the  17th  section  of  this 


statute,  llie  words  require  an 
acceptance  by  the  party  himself, 
and  the  Court  thought  it  would 
not  be  right  to  suffer  any  con- 
structive acceptance  to  satisfy  its 
provisions,  in  the  absence  of  an 
express  contract  in  writing.  The 
words  of  this  section  of  the  statute 
of  frauds  (29 Car.  2,  c.S,)  are: — 
'<  No  contract  for  the  sale  of  any 
'<  goods,  wares,  and  merchandises, 
**  for  the  price  of  ten  pounds  or  up- 
''  wards,  shall  be  good,  except  the 
*'  buyer  shall  accept  fiart  of  the 
*'  goods  so  sold,  and  actually  re 
"ceive  the  same,  or  give  some- 
"  thing  in  earnest  to  bind  the  bar^ 
**  gain,  or  in  part  of  payment,  or 
'*  that  some  note  or  memorandum 
**  in  writing,  of  the  said  bargain, 
be  made,  and  signed  by  the  par- 
ties to  t>e  charged  by  such  con* 
tract,  or  their  agents  thereunto 
lawfuNy  authorized.** 


« 


« 


•< 


IBSt^ 


NiCHOLLK 
V. 
PLUVr* 


CASBS  AT  NISI  PRIVS. 


Juiti  i5th.       Bennett  and  A Dother,  Assignees  of  HalL|  v.  STM)KMfM, 

A  bill  of  ex-  Assumpsit  to  recoFer  money  expended  by  the.  buik 
pajmeifrto  a  rapt  for  the  defendant^  in  the  eredton  of  several  bQOMlu 
person  who  be-      j]^^  3^^  ^f  bankruptcy  was  committed  091  the  Si7th  o 

eoroesbank-  ^r^t^^  r     «f  . 

nipt,  ii  a  good  February,  1823. 

fu^?n°i'  ^^"^ .      Tq  cut  down  the  demand,  several  bills  of  exehuMP 

the  bill  does  not  ^  ,  »  ^  r.       ^o 

become  paj-      were  given  in  evidence^  and  among  the  latter,;  a  bill  datfd 
^i blnkr*u^tcj.  I>«<^- 1  l^t  1 822,  at  four  mpntbs  from  the  date,  was  ofiteMi 

if  the  party 

k^ow  of  theTn-  PeU,  for  the  plaintiffs,  objected.  This  bill  became  dm 
•oivcncy  ofthc  ^^  ^1,^  j^^jj  ^f  ^p^i  1823,  which  was  after  the  Mt  o 

bankrupt.  ^  «     .      j 

bankruptcy,  therefore  it  cannot  be  admitted. 

Best,  C.  J_It  is  receivable  in  evidence;  because  it  i 
a  good  payment,  unless  it  was  made  with  a  knowledge  c 
the  insolvency  of  the  bankrupt;  and  it  will  be  fofthe  jwr 
to  say  whether  it  was  so  made  <^r  not. 

Faughan,  for  the  defendant,  then  asked  the  baokfap 
what  he  did  with  the  bill  when  he  received  it,  and  wa 
answered,  that  he  indorsed  it  immediately  to  a  peieb 
wlko  was  waiting  for  it  nt  the  time. 

Best,  C.  J.,  upon  this  was  of  opinion,  that  it  mivet  h 
considered  as  a  payment  made  to  the  bankrupt  on  tk 
day  when  it  was  drawn,  as  he  had  paid  it  away  then ;  an 
that  day  being  before  the  act  of  bankruptcy,  the  paymei 
was  a  good  payment. 

Verdict  for  the  plaintiff*,  for  the  balance. 
Pell  nnd  Z>.  F.  Jones^  for  the  plaintiffs. 

Paugha$hSiirjU  and  Hutchhisonf  for  the  defendant. 

[Attoruies— Afattj/Aam  aud  Ri$h^.] 
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FrOMONT  v.  CoUPMKD.  Mm  15th. 

■ACTION  for  use  and  occnpadon  of  stables.     Plea^^Ge-  in  bd  action  for 

a   .  .    •  •  ^  /*•  "•*  "Od   OCCU- 

iMrtl  issue  (  with  notice  of  set  off.  pation  sf 

**  The  plaintiflTand  defendapt  bad  been  connected  in  the  *\'^'!'^*^^j 

{Rioprietorship  of  a-  Bath  stage-coach.     Each  of  them  fendant  having 

i«i  the  coach  a  certain  part  of  the  journey,  and  prp*  connwti^^^ 

fUkd  all  that  was  necessary  for  that  part.     The  plaintiff  suge  coach 

4Mked  from   the    concern,  and  the  defendant  took  his  i^  accoonu 

ftshbsf  and  it  was  for  the  rent  of  them  that  the  action  was  delivered  by 

the  plaintiff  to 
liWqfllt*  the  defendant* 

It  Appeared  that  the  plaintiff  by  his  agent  received  ail  ^^edthilth^ 
Ae  profits,  and  had  to  divide  them  between  the  parties,  plaintiff  receiv- 

toeording  to  the  distance,  each  ran  the  coach.  for  the  purpose 

Accounts  were  rendered  every  week  by  the  plaintiff  to  ^^  di^«d>ng 
As  dslsn^ant^,  which  contained  a  statement  of  the  receipts  which  stated  the 
.  IMI  disbursements  during  the  week,  and  the  proportion  defendant °for^ 
4m  to  the  plaintiff  and  defendant,  for  the  number  of  miles  ^^  ^««^»  "^ 

41   .        -  .  .  .  not  evidence  of 

lM>«acb  ran  the  coach.  proper  matter 

■  These  accounts  the  defendant  offered  as  evidence  of  a  f^  »«toff.    To 

become  matter 

i6t  of;  and  it  was  acknowledged)  that  if  they  were  re«  of  set  off,  the 
.eiifed,  they  would  shew  a  balance  in  favour  of  the  de-  ^'J^nce  intho 

'  ^  partnership  ac« 

HNHlailt.  count  must  be 

'it appeared  that  there  were  other  general  accounts  be« 
titea  them  as  partners. 

..'fissTyC.  J«  directed  a  verdict  for  the  plaintiff,  with  li- 
krtj  to  the  defendant  to  move  to  enter  a  nonsuit,  by  in« 
Iniducing  the  accounts  as  a  set  off. 

FaughaHf  Serjt.  and  Chitty^  for  the  plaintiff, 

iVi/ and  JFilde,  Serjts.for  the  defendant. 

[Attomicfl— Hunf  and  PMft^nJ] 
T  2 
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18M. 

FaoMOVT 

CouPLAwir. 


luTriDity  Term,  Pe// moved  to  enter  a  nonsaityparsiiaiittc 
tbe  leave  given  at  the  trial,  arguing  that  the  plaintiff  and 
defendant  were  not  partners  in  the  g^eneral  concern,  be- 
cause each  had  a  distinct  share  in  the  profit  and  Ion 
According  to  these  accounts  the  plaintiff  had  a  part 
and  tbe  defendant  a  part,  and  the  plaintiff  had  in  bii 
hands  the  portion  due  to  the  defendant. 

Bbst,  C.  J— Is  that  any  thing  more  than  a  mode  of  di 
viding  the  profitsf  These  weekly  accounts  do  not  shew  i 
general  balance  i  there  may  be  actions  to  be  brooghtyaftd 
the  balance  cannot  be  ascertained  till  they  are  decidedU 

Pettf  non  constat^  but  the  other  accounts  spokea  ol 
were  in  favour  of  the  defendant. 

He  submitted,  Ut^  that  these  parties  were  not  paslMii 
in  the  general  concern;  or,  2ndlfff  if  they  were,  that  iImv 
were  accounts  settled:  in  either  of  which  cases  tbeyiii^[hi 
be  received  in  evidence,  and  he  cited  Barton  &  ffammh 
2  Taunt.  49;  Smiihk  Barrow,  2T.  R.  476;  ami  BmiA 
straw  &  Imber,  Holt,  N.  P.  C.  368. 

Best,  C.J. ^I  am  clearly  of  opinion  on  principle,  thai 

these  accounts  are  not  properly  a  set  off.  Undoubteiiy 
these  persons  are  partners :  they  are  engaged  in  canryif 
passengers;  .they  receive  a  certain  sum,  and  are  aIl•wc^ 
able  to  tbe  public.  The  balance  struck  must  be  cm  Ibc 
final  adjustment  of  the  partnership  accounts ;  but  in  tbesc 
accounts  there  is  no  such  balance,  for  it  is  proved  tbal 
there  are  other  general  accounts.  Actions  mig^t  be 
brought  for  damage  to  goods,  &c.  which  would  go  to  rei 
duce  the  general  yearly  accounts,  and  therefore  it  would  In 
great  injustice  to  make  these  weekly  ones  decisive.  '  U» 
less  we  were  to  hold  that  an  action  might  be  brought  bj 
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one  partner  against  another,  on  every  settled  item,  we  y]?^t_j 

caQDot  say  that  these  weekly  accounts  are  proper  matter  FaoMoirT 

of  let  o£  ^    •• 

Rule  refused.  C^""-^"- 


Sittings  in  Easter  Term,  in  London. 


BEFORE  LORD  CHIEF  JUSTICE  BEST, 


Evans  v.  Sweet.  jlfoysoM. 

Action  for  false  imprisonment,  in  which  the  question  The  istac  that 
Mesded  to  be  tried,  was,  whether  the  sheriff  am  by  law  ^  ^  y*.,*^* 

'  ,  -^  came  bail,  at 

pat  in  bail  to  render  a  party,  without  or  against  the  con-  the  request  of 
iMt  of  the  party  so  rendered.    But  it  -was  found,  on  ex-  IroJIg^^dbj  " 
attaing  the  pleadings,  which  were  very  long,  that  the  shewing  that 
iily  iasne  on  the  record  was,  that  by  the  rejoinder  it  was  baif  at^he  re. 
aneged, that  two  persons,  named  Rickerby  and  Young,  be«  ^"^^^?^  ^^ 
cnaa  bail,  at  the  request  of  the  sheriflT;  and  in  the  surre-  to  prevent  the 
joinder,  the  plaintiff  denied  this,  and  issue  was  therefore  [jJ^'^JS^"  ^ 
joined  on  the  fact  of  request  or  no  request  of  the  sheriff. 

It  was  clearly  proved,  that  these  persons  became  bail 
it  die  request  of  the  sheriff's  officer,  and  that  he  got  them 
to  become  bail  to  render,  to  prevent  the  sheriff  from  be 
lag  fixed,  and  himself  from  ultimately  being  compelled 
to  pay  the  debt. 

&ot8,  Serjt.  and  jTAeM^er^  contended^  that  this  did  not 
piore  an  authority  from  the  sheriff  to  put  in  bail;  because, 
though  the  under-sheriff  is  the  general  officer  of  the  she- 
riff, and  his  acts  are  the  acts  of  the  sheriff,  yet  with  the 
bailiff  it  is  otherwise. 

Best,  C.  J...I  him  clearly  of  opinion,  that  the  officer,  in 


CASES  AT  NISI  PRiUS. 

this  intlance,  aeted  fi>r  the  sheriff,  and  that  his  reqaeat  ia 
the  request  of  the  sheriff.    I  mast  nonsuit  the  plaiutifll 

Nonsuit. 

CrosSf  Serjt.  and  Thessiger,  for  the  plaiutiff. 

Pell  and  Wilder  Serjts.,  and  Wxgktman^  for  the  de- 
fendant. 

[Attoniie*— PilrAer  and  WkeeUr.l 


Pellf  Serjt.  obtained  a  rule  fiist,  for  a  new  trial ;  but  on 
cause  being  shown,  the  Court  were  clearly  of  opinion 
that  the  nonsuit  was  right.  The  rule  for  a  new  trial  was 
therefore  discharged. 


Sittings  qfter  Easter  Term,  at 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


JuMlM.  DixoN  v.  Vale  and  Others. 

m 

ifawitncM^be-  AsSAULT  and  battery.  Plea — General  issue;  2ndf 
lh!t  hVii°nof  Mollitermanus;  and  3rf,That  the  plaintiff  attempted  tonnake 
obliged  to  an-  a  forcible  entry  into  the  house  of  one  of  the  defendants, 
whlch^^eud  to*  and  that  he,  assisted  by  the  others,  as  his  servants,  re^ 
^'iTir*'^  ^*°*'  pel  led  such  attempt,  using  no  more  force  than  was  abto- 
iwer  lachques-  lotoly  necessary.  Replication—^e  injuria. 
no°  aftenra^rS  ^"®  ^^  ^^^  plaintiff's  witnesses,  in  his  cross-examina- 
take  the  objec-  tion,  Stated,  that  he  had  become  bankrupt;  and  Pecke 
tb^er  qaestioDl^*  asked  him  as  to  the  removal  of  certain  goods,  which  had 
re]ati?e  to  that  jjggn  fakcn  from  his  house  after  his  bankruptcy. 

whole  trantao  '      " 

tion. 

Best,  C.  J.  told  him  he  was  not  bound  to  answer  diis, 
as  it  might  criminate  him. 

4. 


i 
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witness  aaid  be  had  no  objection  to  answering,         I82f4. 

wlkcn  ^»  Dixon 

V. 

Vale  «t  On. 
BliTy  O.  J.  laid  down,  that  if  a  witness,  being  cmition- 

cvd  thtt  he  fs  «ot  conpeilabie  to  answer  a  question  that 
w&mff  crimiDate  him,  chooses  to  answer  it,  he  is  bound  to 
answer  all  questions  relative  to  that  transaction,  and  can- 
not }»e  allowed  to  object,  that  any  further  question  has  a 
tieiKlency  to  criminate  him* 

The  juslifieatioB  having  been  proved,  there  was  a 

Verdict  for  the  defendant. 

Fttughan  and  Pe//,  Serjts.  and  F.  Pollock^  for  the 
plsiDtiffl 

Pmike^  Serji.  for  the  defendants. 

[Attornioi — Watson  it  B,  and  Richardson*'} 


Sittings  after  Easter  Term,  in  London. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Sims  v.  Kinder.  /tifi«  %nd, 

OLAND£R.     The  declaration  stated  a  colloquium  be-  SLmder,-^ 
-tirem  the  defendant  and  Benjamin  Hopkinson :  That  the  hlf^p^ii^d^to 

the   uuder-the- 
riff  of  Middle- 
Wt4n  sppoint  liiia  a  vheriff's  officer,  aud,  ia  answer  to  the  inquiries  of  the  under-sheriff  as 
is  hii  fitness^  the  defendaatt  another  officer,  to  whom  tlie  plaintiff  had  been  a  bailiff*s  follower, 
np  be  robbed  him :    such  communication  is  confidential,  and  is  as  much   privileged  as  the 
csmanaieation  of  a  master  in  giTing  a  character  to  a  servuni;  and  in  such  a  case  it  is  com- 
petent to  the  master,  under    the  general  issue,  to  put  iu  proof  any  part  which  foes  to  show^ 
^\,  ia  nuiking  the  sUnderoun  assertions,  he  was  not  actuated  by  majice. 


'  ll» 
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^^^  defendaDt  said  of  the  plaintiff,  ^  he  is  a  n^ue  and -a  thief, 
and  has  robbed  me :"  and,  as  special  damage,  it  waa  Ulii 
that  Benjamin  Hopkinson,  being  the  under-sheriff  of  Mid- 
dlesex, would  have  nominated  him  a  sheriff's.  oficeTfftuI 
by  reason  of  these  words,  be  refused  to  do  ao,  whevabf 
the  plaintiff  lost  great  gains,  which  would  have 
to  him  by  such  nomination. 

The  defendant  pleaded,  Isi^  the  general  issue;  and8M 
a  justification;  which  stated  that  the  plaintiff,  baFing  batl 
servant  of  the  defendant,  during  the  time  of  such  serrica 
received  sums  of  money,  to  wit,  SL  ISt.  6<i.,  for  aftd  oi 
account  of  the  defendant,  bis  master,  from  J.  H^^G^SL 
J.  B.,and  C.B.,  whiqh  said  sums  the  defendant  wrongfoU] 
and  dishonestly  secreted  and  embezzled ;  wherefpra^tht 
defendant  spoke  the  words,  &c.  as  he  lawfully  migblj  jkf: 
Replication—^e  tn/urta. 

From  the  evidence  of  Mr.  Hopkinson,  the  under-aherifl 
it  appeared  that  the  defendant  had  been  for  many  year 
a  sheriff's  officer,  and  that  the  plaintiff,  who  had  been  hi 
follower,  had  sent  an  application  to  the  sheriff's  ofio 
to  be  appointed  a  sheriff's  officer.  The  under-sheriff  ski 
a  person  named  Crook,  of  whom  he  made  inquiries^  mi 
on  seeing  the  defendant,  said.  Crook  tells  me  that  Sim 
who  formerly  lived  with  yon,  is  a  thief,  and  has  robW 
you  many  times ;  on  which  the  defendant  replied  **  win 
Crook  has  told  you  is  very  true."  And  the  under-aberii 
further  stated,  that  he  made  these  inquiries  for  the  pm 
pose  of  ascertaining  whether  the  plaintiff  was  a  fit  pei 
son  to  be  appointed  an  officer;  and  in  consequence  c 
what  the  defendant  said,  he  refused  to  appoint  the  plaintii 
Several  witnesses  proved  that  they  were  attomiesy  an 
would  have  employed  the  plaintiff,  had  he  succeeded  i 
getting  the  appointment. 

The  defence  was,  Istt  that  this  was  a  confidential  con 
munication,  and  therefore  no  action  could  be  maintaine 
for  any  slander  it  might  contain,  unless  the  defendai 
spoke  the  slander  from  malicious  motive;  and  it  wi 
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lifceiied  to  the  case  of  giving  a  character  to  a  servant ;  and 
fifMf,  That  the  facts  stated  in  the  plea  were  a  justification 
of  the  words. 

Witnesses  proved  that  the  plaintiff  had  received  sums 
of  money  for  his  omitting  to  arrest  one  of  the  persons 
warned  in  the  justification,  a  warrant  for  such  arrest  hav- 
ing been  given  to  the  defendant ;  and  the  niece  of  the  de- 
fendant proved,  that  when  charged  with  having  kept  the 
monies  of  the  defendant,  the  plaintiff  said  he  was  sorry 
lor  it,  and  must  work  it  out. 

The  defendant's  counsel  wished  to  g^ve  in  evidence, 
Aat  other  sums  of  money  had  been  received  by  the  plain- 
fiff|Sf  persons  who  were  not  mentioned  in  the  plea. 

TaJUfy,  Serjt.,  objected,  that  as  the  plea  only  justified 
tbe  dander,  because  the  plaintiff  had  kept  money  paid 
him  by  some  particular  persons,  the  defendant  could  not 
gilt  other  transactions  of  the  same  kind  in  evidence. 

BisT,  C.  J_I  am  clearly  of  opinion,  that  this  conver- 
ntionwith  the  under-sheriff  was  confidential,  and  entitled 
to  jot  the  same  protection  as  communications  relative  to 
tkchsracter  of  servants;  and  therefore,  as  words  spoken 
nbrtach  circumstances,  are  not  actionable  without  ma- 
lice; on  the  question  of  malice  or  no  malice,  I  am  clear- 
ly of  opinion,  that  any  (act  which  goes  to  show  that  the 
Modant  spoke  honajide^  and  without  malice,  is  ad  mis- 
tiUein  evidence;  and  further,  that  it  is  admissible  on  the 
goeral  issue. 

The  plaintiff  was  nonsuited. 

lo  the  caie  of  Rogirt  v.  Sir  ^action,to  prove  the  truth  of  any 

Oiwpt   CUftoHf   3   Botr  &  Pul.  "aspersions  thrown  out  by  him 

CaiiiBaK*  J«  says,  **l  take  the  "against  the  latter;  but  that  it 

^liw  lo  be    well   settled,    that  "lies  upon  the  servant  to  prove 

"  where  a  master  is  applied  to  for  "  the  falsehood  of  such  asperrions; 

'^  the  character  of  a  servant,  the  "  and  in  such  case  the  master  is 

** Ibmer  is  not  called  upon  in  an  "justified,    unless     the    servant 
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Taddgt  Strjt.  and  Adolphvti  for  the  pkiiiMifl: 

.  •  .        ■   ' 

Paughan  and  Pellf  Serjts.  and  Camyn^  for  the  Ue* 

fendant. 

[Attoniifl»-Br«fib  and  PUU.'] 


**  pcovet  expreai  maliqe***  Am)  in 
the  case  of  SwaiUm  v.  TarpU^f 
K.  B.  Mich.  T.  IS31,  (MS.)  The 
Coart  held,  that  a  Benrant  could 
maintain  no  action  for  any  thing 
said  by  a  master,  in  giving  a  char- 
acter, whether  in  writing  or 
otherwise,  unless  there  be  malice; 
but  that  malioa  might  either  be 
shown  firom  the  communication 
itself  or  firom  matter  dehont  and 


that  if  there  were  no  eridefwa  aC 
malice,  the  judge  shoidd  pofopniti 
but  if  there  were  any  evidence  of 
malice,  the  case  should  goto'tfce 
jury  on  the  ■  queitipii  of  malne  tav 
no  malice.  InthecaseoCCntvlv. 
Bird,  S  Esp.  201,  Lord  Kbhtov 
laid  down,  that  a  serrant  obaUl 
bring  no  actioa  agansthiraMAB^ 
for  not  giving  him  a  diaracter. 


JuH9%d. 


i*  I 


i\ 


'  J- 


PARKINa  V.  COBBET* 


Evidence.*  ACTION  to  recover  the  price  of  ahora^  aoMI^X^fhi 
To  let  in  M.  plaintiff  to  the  defendant.  The  defence  waa,  Ihat  dbt 
dence,  the  best  horae  waa  not  aoldf  but  only  lent  to  the  defendant;  mad 

ottht^^uT  ^^  ^^^^  ^^'^>  ^^  ^^  aought  ,0  gi^^  P^rol  eFidwca  of ibf 
document,  that  contenta  of  a  letter  aent  by  the  plaintiff  to  the  defendant; 
of,  ought  to  be    To  provo  the  loaa  of  the  original  letter,  the  defendant'^  ton 

^^h^'d^r*^  d  P*^^^^*  ^^^^  ^  ^^^"^  ^  ^^^  defendant  received  it,  he gavail 
over  a  letter  to  to  hia  daughter  to  take  care  of,  as  waa  his  practice  ivith  all 

his  daughter, 

and  previous  to 

the  trial  a  wit- 

nest  has  made 

diligent  search 

for  it,  sftiited 

by  the  dmugh- 

ter«  and  could 

not  find  it;  thii 

it  not  tufficient 

evidence  of  lost,  lo  let  in  proof  of  itt  contentt  without  calUng  the  daughter.    But  if  the  psrij 

had  kept  it  ia  hit  own  custody,  and  had  tet  aperaon  to  search,  who  coo  Id  not  find  it  in  any  o( 

the  placet  where  lettert  were  kept,  that  would  be  tufficient. 


his  lettera;  and  that  fwo  daya  before  the  trial,  the  witneai 
and  his  sister  searched  in  all  the  places  where  the  de- 
fendant's letters  were  kept,  but  could  not  find  the  letter 
in  questiQn. 

Faughan^  Seijt^  objected,  that  this  was  not  sufficieof 
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efidence  of  the  loss  of  the  letter:  the  defeiidant's  daugh- 
ter ought  to  be  called. 

Pdlf  Serjt.,  and  2>.  F.  JaneSf  contended,  that  all  that 
'wM  ever  required  was  reasonable  proof  of  loss;  and  if 
aievth  was  made  in  all  places  where  letters  were  kept, 
Alt  was  sufficient  prima  fade  proof  of  loss* 

BSTTf  C.J. — ^You  musty  in  all  cases,  give  the  best  eri- 
teee  of  the  loss  of  the  original  writing  that  the  case  ad- 
■iH  oC  If  this  letter  had  not  been  traced  to  the  de- 
Msnt's  daughter,  evidence  that  the  defendant  had  em- 
fiqrsd  the  witness  to  search  in  all  places  where  be  kept  let* 
ten,  would,  I  take  it,  have  been  sufficient /yrtma/bcieevi- 
teee  of  loss,  to  let  in  secondary  evidence  of  the  contents  of 
thb  letter;  because  no  better  evidence  could  be  i^eason- 
iUy  expected  to  be  given:  hut  here  it  is  traced  to  the 
Meadanf  s  daughter,  and  fberefbre  she  must  be  called ; 
urfif  the  is  not,  secondary  evidence  cannot  be  given  of 
iheeoateBls. 

The  defendant's  daughter  not  being  in  court,  was  of 
cowieiiot  calfed,  and  the  evidence  was  rejected. 

Verdict  for  th6  plaintiff. 
^mighoHf  Seijt.,  and  Cooper^  for  the  plaintiff. 


^^  Serjt.,  and  2>.  F.  Janes^  for  the  defendant. 

■ 

[Attoraief— i>Nsca«i^  and  AicVW-l 
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Adfoumed  Sittings  after  Easter  Term,  fU  W 


BEFORB  LORD  CHIEF  JUSTICE  BEST. 


June  lOfA.  DoB,  on  the  Demise  of  Bulkelby,  v.  Wiltou 

If  in  a  fine  there  fijECTMENT  to  recover  houses  and  lands  at  Cb 

bfg^iChefi^e  '^^  l<»^r  ^f  ^  plaintiff  was  the  heir  at  law  of  O 
it  Toid ;  bat  if    Wilford ;  the  defendant  was  the  widow  of  the  Genen 

there  it  a  latent    ,      .  ^    n  •.  ^  j       i.-        'ii 

ambiguity,  it     doTiseo  ofall  his  property  under  his  will. 

"??^  "?''*"'      ^  appeared  that  General  Wilford  had  made  a  ir 

ed  by  evidence.  *  *  , 

If  a  fine  it  le-  which  he  dovised  the  whole  of  his  property  to.h 

^o^ll^rl^^  dow,  the  defendant;  but  subsequently  to  the  ezo 

▼oket  a  pre?i-  of  his  wiU,  he  sold  a  small  Dortion  of  a  property  b 

thoie  hoatet:  which  was  Called   the  Rairelagh   property,  ta  th 

but  ejidence  vemors  of  Chelsea  Hospital.    Their  solicitor  not  ai 

may  be  given  *  ' 

tuthow  that  the  ing  the  title  as  it  then  stood,  General  Wilford  ;Je 

houle^'andthat  ^^^  ^^  **  twolvo  messuages,  twelve  gardens,  twentji 
a  (wrticuiar  IS  of  mcsdow,  with  the  appurtenances,  &c.  in  the  |mu 
the  fine.      ^    Chelsea/'  There  was  no  deed  to  lead  the  uses  of  dii 

and  it  was  therefore  contended,  on  the  part  of  the 
of  the  plaintiff,  that  this  fine  revoked  the  will. .. 

To  show  that  this  fine  did  not  extend  to  all  the  < 
ral's  property  in  Chelsea,  Evidence  was  given  that  1 
nineteen  houses  in  Chelsea,  but  twelve  of  them  w 
the,Ranelagh  property;  and  a  deed,  dated  12tb  A' 
1820,  was  put  in.  It  was  between  General  Wilfoi 
the  Governors  of  Chelsea  Hospital.  It  recited  that 
ral  Wilford  had  contracted  for  the  sale  of  a  part  of 
tain  estate,  called  the  Ranelagh  property,  to  the  Got 
of  Chelsea  Hospital ;  and  in  this  deed  was  a  coi 
that  General  Wilford  should  levy  a  fine,  to  compk 
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title  of  the  Governors  of  the  Hospital  to  the  portion  of 
lands  so  purchased. 


(hdoWf  Seijl.,  objected,  that  this  deed  was  not  evi-. 
dence;  for  that  this  was  not  a  case  between  the  General 
and  the  Governors  of  the  Hospital,  therefore  this  deed 
^ras  a  mere  res  inter  alios. 
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1894. 

Dob, 

on  the 

Demi&eof 

BVLXBLBY, 

V. 
WiLFOED. 


BiST,  C.  J. — If  the  fine  was  clear, .  and  free  from  am- 
bigoity,  this  deed  would  not  be  evidence;  but  there  is  an 
mmbiguity  in  this  fine,  for  it  speaks  of  twelve  houses  in 
Chelsea,  and  there  were  nineteen:  it  is  therefore  am« 
bigiioas  and  uncertain  which  twelve  were  meant;  this 
aiBast  be  explained:  therefore  1  think  this  deed  admissible 

efidence. 


(kdoWf  Serjf.«.M7  Lord,  in  the  case  of  Lord  Blaney 
'mLardMaAan^  in  Viner,  it  was  held,  that  if  a  fine  is  le* 
of  90  acres  of  land  in  D.,  and  the  conusor  have  more, 
conusee  may  elect  which  20  he  will  have* 

Best,  C.J. 1  should  like  that  case  to  be  reconsidered: 

^^Qt  I  am  clearly  of  opinion,  that  you  cannot  recover  the 

bole  of  the  property.    If  there  be  a  patent  ambiguity  in 

fine,  it  is  void;  but  if  the  ambiguity  be  latent,  you  must 

into  evidence  to  explain  it    The  fine  is  for  twelve 

and  if  the  General  had  had  only  twelve,  I  could 

ve  received  no  other  evidence;  and  if  the  fine* had  even 

^)een  obtained  by  fraud,  that  could  not  have  been  gone 

^nto  in  this  case:  the  party  must  have  gone  into  Equity,  and 

^^ven  there,  the  fine  would  not  have  been  set  aside,  but  a 

^F'^s-conveyance  would  be  ordered ;  and  it  is  quite  right  it 

should  be  so^  for  if  it  were  otherwise,  it  would  shake  the 

^tles  of  a  great  many  estates.    There  is  no  doubt,  that  if 

^ptrty  make  a  will,  and  afterwards  levy  a  fine;  that  re- 

"^okes  the  will  as  to  all  such  estates  as  the  fine  extends  to, 

^ugh  the  party  had  uo  intention  of  revoking  his  will. 
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•ttd  tbough  be  Uk«s  the  eatiie  quantity  of  eitiite  Mfter  fl 
fine  as  be  had  before.  On  this  evidence,  I  diink  it  mfh 
the  fine  was  of  the  Ranelagh  property  only :  so  fiur,  t 
will  ii  revoked,  and  .no  fardieri  --: 

Verdict  for  the  lessor  of  the  plaintiff,  for  llieRaMli| 
property. 


Omhw  and  Pellf  Serjta^  and  Betukti  for  tbo 
the  plaifltiffl 


Boumquet  and  7VuUy,;Seijts^  for  the  defendai}t, 


•I 


[Attsmiet— f/lif  4*  V*  sad Fmo,  A,^  jr  H.\ 


•■.• 


Tf*     ^ 


A4fQumed  Sittingi  qfter  Easter  Term^  in  JLomtk 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Taylor  and  Another  v.  Booth. 

Semhie,  that  an  AUCTION  On  a  bill  of  exchan  j^e,  drawn  in  Ireland,  ai 
dlcSi"  payable  in  England.  The  sum  stated  in  the  bill  w 
a  bill  of  ex-       256/.  18«.  Sterling,  for  which  sum  the  plaintiflTs  propoa 

change,  drawn  ,         verdict 

in  Ireland,  and   *^  ^'^^  ^  veroici. 
made  pajable 

treatingthe  sum  Ctoss^  Serjt.,  for  the  defendant,  pointed  out  an  aFermc 
mentioned  m      j^  ||j^  declaration,  which  treated  that  sum  as  Irish  currem 

the  bill  as  Irish  ,  '  ■ 

correncj,  and  and  Stated  that  it  was  of  the  value  of  232/.  is.  of  lawi 
of"a°4iiain%*!r.  ^^^^V  ©f  Great  Britain.    He  submitted,  that  the  rerdi 

lue  in  lawful  • 

money  of  Great  Britain,  Is  lAaterial,  and  will  pre?eiit  the  plaintifF  from  reoo?enng  mow  lii 
that  sum;  though,  wiihoui  aiicb  an  averroent,  he  would  be  entitled  to  treat  the  bill  as  for  Ei 
lish  currency.  A  bill  drawn  in  Ireland  for  256/.  \Si,  sterling,  payable  iii  £ngland,will  betal 
to  mean  English  money. 
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could  not  be  taken  for  more  than  the  smaller  sum,  the 
phiotiffs  being  bound  by  such  averment.  He  also  sub- 
mittedy  that,  independently  of  the  averment,  the  sum  must 
be  taken  to  be  Irish  currency,  as  it  was  drawn  in  Ireland, 
and  ptated  to  be  for  sterling* 

Best,  C.  J.«.If  a  man  draws  a  bill  in  Ireland  upon 
England,  and  states  that  it  is  for  sterling  money,  it  must 
1»e  taken  to  mean  sterling  in  that  part  of  the  united  king- 
d<Hn  where  it  is  payable:  common  sense  will  tell  us  this, 
fiy  only  difficulty  is  on  the  declaration.  If  there  is  any 
<saie  where  it  has  been  holden  that  such  an  averment  as  is 
MKudein  this  case  is  immaterial,  I  should  be  glad  to  be  re- 
Cerrsd  to  it. 
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IftM^ 


Taylob. 
&  Another 

V. 

Booth. 


Parke^  for  the  plaintiffs. ^The  rule  in  the  case  of  JB^- 

and  fTrightf  Douglas,  665,  is,  that  if  the  plaintiff  does 
^iMwanl  the  allegation  at  all,  it  may  be  struck  out. 


Bb8T»  C  J. I  will  take  the  verdict  for  the  smaller 

^iiiD;  and  you  may  move  to  enter  .it  for  the  larger.    My 
l^teieiit  opinion  is,  that  you  cannot  get  rid  of  this  aver* 


■neot. 


Verdict  for  the  plaintiffs,  for  232/.  4^.  and  interest. 
yaughan^  Seijt.,  and  Parkcy  for  the  plaintiffs. 


•» 


Cro«f,  Serjt.,  for  the  defendant. 


[AttomieB— jFV'MSM  jr  B,  and  Ellis  j-  Co  ] 


T6  rednee  Irith  currency  to  its 
^'^  lb  Elngliiih  money,  you  muat 
^^  one-thirteenth  of  the  sum 
*lnrij  currency,  and  the  result 


is  the  value  -in  En^ish  money; 
and  if  to  an  amount  in  English 
money  you  add  onc-twel/lh»  it  gives 
the  value  in  Irish  currency. 
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ISSt^: 


Alexander  v.  Brown. 


A  paper  written 
by  a  party,  it 
•dmiinble  in 
evidence 
agminst  that 
party, tbpogh  it 
it  tigned  by  a 
third  person. 
If  a  person  goes 
and  offers  a  sum 
of  money,  stat- 
ing how  mach 
he  offers,  and 
holding  the  mo- 
ney, twisted  up 
in  bank  notes, 
in  his  hand,  it 
is  a  sufficient 
tender;  but  if 
the  sum  had 
not  been  men- 
tioned, MembUf 
that  it  woald 
not  have  been 
a  good  tender. 


Declaration  for  goods  sold  and  delivered  to  a 
person,  at  the  defendant's  request  Pleas — ^The  g« 
issue,  and  a  tender  of  29/.  I9s.  Sd. 

For  the  defendant,  a  paper  was  offered  in  arid 
which  was  in  the  hand-writing  of  the  plaintiff,  and  s 
by  Neave,  to  whom  the  goods  (which  were  bricks) 
delivered,  for  the  purpose  of  building  a  factory  fi 
defendant. 

i 
Toddy y  Serjt.,  for  the  plaintiff,  objected  to  its  beii 

cei?ed.    It  is  true  this  is  written  by  my  client,  and  s 

by  Neave.    A  clerk  may  write  a  paper,  but  it  wi 

therefore  fix  him,  because  it  is  written  for  another.  ] 

may  be  called  as  a  witness. 

Best,  C.J. I  shall  receive  it,  because  it  is  writt 

your  client.  As  yet,  I  do  not  know  the  contents:  ] 
desire  it  may  be  read,  as,  if  he  had  said  any  thing,  la 
hear  it.  The  effect  is  another  thing.  It  is  new  i 
that  what  a  man  writes  is  not  receivable. 


Tadifyf  Serjt. ^They  offer  it  as  an  act  done  by  Nes 

Best,  C.J. — I  do  not  receive  it  as  such,  but  as  a 
written  by  your  client. 

The  person  who  made  the  tender  had  two  bank 
twisted  up  in  his  hand,  inclosing  four  sovereign 
I9s.  8d.  in  change,  making  the  precise  sum  intern 
be  paid.  He  told  the  plaintiff  what  it  consisted  < 
did  not  open  it  before  him. 
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Taddjff  Serjt.,  objected,  that  this  was  not  sufficient. —        y^^t^ 
He  ongbt  to  have  shown  him  the  money.  ALRXAvosa 

Baowir. 
Best,  C  J. I  am  of  a]piniou  that  it  is  sufficient.   If  he 

had  not  mentioned  the  amount,  I  think  it  would  not  hare 

^    Tiukfyj  Serjt.,  and  D.  F.  Jones,  for  the  plaintiff. 
Boionjuet,  Serjt.,  and  Moody^  for  the  defendant. 

[Attomies — G.  Pmlmer  and  Nind  t  O. 


Harrington  v.  Fry. 
"-Action  for  iroods  supplied  to  the  ship  Elizabeth.   The  ^^  •  P«non 

_»    .    -  _  "^^  .  .,        ..       1        ,^.  .     wndi  lettert  to 

^■^Kiidant,  whose  name  is  Samuel  rry,  lived  at  Plymouth  s.  F.,of  Plj- 
*>ock;  and  a  witnes«,  named  Welsford,  who  had  the  ma-  ""o-t^*  l>*»c>f' 

'  '  '  and  receiTM 


»nient  of  the  vessel,  put  in  two  letters,  statinjr  that  he  answers  to 
"^^iered  that  they  came  in  answer  to  letters  written  by  swenBretLd-  " 
^imelf  and  sent  to  Samuel  Fry,  at  Plymouth  Dock.     But  n>«»»ible  in  e?i- 

m^  ^  ^  dence  againtt  a 

^^  sever  saw  Mr.  Fry.  defendant,  hit 

Ad  attorney's  clerk  proved  that  he  served  process  in  p*"n57t°SeUi 

^^  action  on  Samuel  Fry,  of  James-street,  Plymouth  proved  by  a 

^i)iick;   on  which  Fry  said,  *•  very  well."    The  witness  ^^°he  prin- 

^tatedy  that  he  knew  most  of  the  principal  people  there,  c^P'l  resident 

^nd  never  beard  of  any  other  person  named  Fry.    The  Dock.andknew 

^fendant  is  a  ship-owner.  ^^  °°  other  per- 

^  son  named  S.F.; 

It  was  then  proposed  to  read  the  letters,  as  letters  writ-  this  being  con- 
•en  by  the  defendant.  "*'"*^  »"^*^': 

•^  ent  prima  facie 

evidence  that 
^^  came  from  him:  and  if  they  were  not  of  his  handwriting,  it  lay  on  him  to  show  that. 
ApetsMi  u  not  liable  for  goods  supplied  for  the  use  of  a  ship,  unless  lie  either  is  owner,  or  has 
^•U  biaself  oat  as  soch,  or  has  made  an  express  promise  to  pay,  or  has  reoeiTed  pro£t  from 
^Wihip. 

U 
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Pellf  Serjt.,  for  the  defendant,  ofcjededki— There  m  m 
^A^9^i^^T^^  evidence  of  these  letters  being  of  the  handwriting  otVtj 
Eki(.  the  defendant.  Weisford  merely  proved  his  having  writ 
tan  letters  to  a  person  named  Fry.  The  plaintiflT  oi^ 
to  have  given  notice  to  Fry  to  produce  the  letters  sent  ti 
him;  but  he  does  not.  He  might  have  got  witnesses  ti 
prove  the  handwriting  of  Fry;  and  there  is  no  proof  o 
acts  done  under  this  correspondence,  and  recog^hed  b; 
the  writer  of  the  letters. 

JFilde^  Serjt,  and  Baylejfi  on  the  same  side..-.Th6S 
are  not  foreig^ii  letters.  Here  is  a  party  called  from  Ply 
mouth  Dock  to  prove  service  of  process.  The  plaintiff' 
counsel  might  have  offered  the  best  evidence,  namel] 
proof  of  the  handwriting.  It  does  not  appear  that  an; 
actual  inquiry  was  made  by  the  young  man  who  servsi 
the  process. 

Best,  C.  JL I  am  clearly  of  opinion  that  these  lettsr 

ai^  admiflfiible.  It  has  been  proved  that  the  defendMli 
a  ship-owner;  and  a  witness  has  stated  that  be  h 
most  of  the  principal  people,  and  knows  only  one 
Fey  among  them.  This  I  think  is  enough  for  me  (o  pn 
sume  that  there  is  no  other  Samuel  Fi^  of  Plymouth  SmI 
I  never  knew  notice  to  be  given  ia  such  a  case:  the  mi 
lespondence  itself  is  not  material.  The  witness  WeMbr 
sayS|  these  are  the  letters  of  a  person  correspondiiig  wi 
der  the  name  of  Samuel  Fry,  of  Plymouth  Dock;-  wi 
then  it  is  proved,  that  there  is  only  one  person  <if'liM 
nume  there.  It  is  open  to  the  other  side  to  prove  ilM 
the  letters  are  not  of  the  handwriting  of  Samuel  Frjv  th 
deCondant. 

The  letters  were  then  read.  They  spoke  of  claims  whio 
the  writer  had  on  account  of  the  vessel  in  questiom  ai| 
dearly^showed  that  he  considered  himself  as  an  owne^. 

Weisford  gave  the  order  for  the  goods,  stating  them  ( 
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ieibf  iteoWttere  g^nenilly^  but  not  mentidiiingtny MIMi^         IM^I^ 
mI'Mdid  bM  appear  that  the  plaitttiff  wai  at  thaltane  ar  iLatafiioTdif 
ail  airare  of  the  defendant's  heing  an  omier.  p^;;^ 

Oa  accovBt  of  a  non-compliance  with- the  re^stry  acta, 
the  bill  of  sale  under  which  the  defendant  supposed  be 
Md  hia  share  of  the  ship,  turned  out  to  be  a  nullity.  Hi^* 
deftadant's  aame  did  not  appear  o»  the  rejifistry  at  £oa- 
4a»i  the  port  ta  whiek  the  sbip' beleaged  at  the  time  the 
goods  were  supplied;  and  there  bad  been  no  registry  at 
Exeter,  the  place  where  the  ship  was  described  as  being 
regiifered,  in  the  bill  of  sale. 

Pifl^Serjt.— . I  submit,^  thai  the  defendant  is  entitled  to 
tferdict.  There  is  ao  evidence  of  any  personal  credit 
giii»  la  him  by  tbr  pfauntiff,  and  h«  ia^  net  the  legal 
arier:  a  legal  ownership  can  only  be  vested  by  a  trans- 
Arin  conformity  with  the  register  acts.  And  he  cited 
Trewkella  v.  Rowe,  1 1  East,  435. 

'  Ksayjfaat,  Senti»  fo^  the  plaintMK^The  defendant  be- 
liefid^hiiilaelf  to  be  the>  owner,  and  says  so  inhb  letters^ 
taia:tbepefbre  estopped  from«  setting  up  the  infirmity  iir 
Imi  kyd^  title. 

Bisv^  C.  Jb.^If  a  BMin  appears  to  be  the  owner  of  a 
iki|iftbo4i^  he  is  not  the  legal  owner,  he  shall' hot  shieM 
Usself  against  claims  like  the  present,  by  the  infirmity 
if  Ua  title.  If  it  i^re  possible  for  this  ship  to  be  regies 
tasd  at  Exeter,  and  thei  defendant  stood  on  such  re« 
gii^  at  Exeter^  as  the  owner,  I  shoold  hold  him  liable. 
Bit  the  case  stands  on  difierent  grounds^  for  if  the  party 
Wishing  the  goods  had  looked  at  the  Kondon  registry^ 
^  wavld  hare  seen  ihat  the  name  of  the  defendant  wa9 
^  in  il%  The  conveyance  at  Exeter  is  of  no  aval.  Thm 
^^ifcadaat  feacied  himself  the  owner»  but- never  held'  him<^ 
tetfotti  aa  auoh  to  the  plaintifl^  nor  does  it  api^r  that 
Afrphmtiff  bad  aay  idea  thal^be  was  owner.    U^appeam 
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IM**  loo,  from  the  letters,  that  the  defendant  nerer  received 
Harriitotoii  any  of  the  profitg  of  the  Tessel;  for  if  he  had,  I  aholdd 

Fry.  hsLve  held  him  liable,  however  defective  his  title.  I  agrei 
with  the  defendant's  counsel,  that  the  defendant  can  oolj 

be  liable  in  two  ways either  as  legal  owner,  or  as  bdA 

ing  himself  out  as  such;  and  I  am  of  opinion,  upon  thi 
evidence,  that  he  is  not  liable  in  either  of  these  wayai,  ] 
think  the  case  of  Trewhella  v.  Rowe  distinct  from  tU 
case.    His  lordship  then  directed  a 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict  (brtb 
plaintiff. 

rdugfuuif  Serjt.,  and  E.  LfUwes^  for  the  plaintiff. 

Pell  and  WUde^  Serjts.,  and  Bayley^  for  the  defendaflb 
[Attomiei,  T.  Weth  and  Htighei  jr  C9.] 


In  Trinity  Term,  Vaughan^  Serjt.,  moved  to  eBtar ) 
verdict,  pursuant  to  the  leave  given  at  the  triaL  He  it 
gaed,  that  there  was  a  distinction  between  the  proviii| 
the  title  to  a  ship,  and  the  making  out  a  charge  agauM 
an  owner.  The  only  question  being,  whether  these  good 
were  furnished  for  tl|e  benefit,  and  on  the  authority  of  fh 
party;  if  he  acts  as  owner,  and  holds  himself  out  as  sad 
it  is  enough,  though  be  has  neither  a  legal  nor  an  eqiii 
table  title,  which  he  admitted  the  defendant  could  nc 
have  unless  the  requisites  of  the  register  acts  were  coii 
plied  with.  The  general  object  of  these  acts  was,  mei^l 
to  see  that  foreigners  have  not  an  improper  interest  i 
British  ships.  With  respect  to  the  bill  of  sale,  all  lb 
register  acts  say,  that  such  as  this  is  shall  be  nail  an 
void.  But  if  a  man  delivers  over,  for  a  sum  of  money,  tb 
possession  of  a  vessel  to  another,  without  any  refereM 
to  the  register  acts  at  all;  he  is  liable,  though  he  om 
not  be  able  to  make  out  a  legal  title.    Fry  gives  to  Wd 


tv. 
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M  an  authority  to  order  such  stores  and  repairs  as  are        l^^* 
lecessary.     The  question  is  not  on  the  point  of  legal  Hariiingtov 
ovnerebip;  bat,  whether  the  goods  were  furnished  for         J 

tbe  benefit,  and  on  the  authority  of  the  defendant.    And 

ke  dted  the  cases  of  Sutton  y.  Bttck;^2  Taunton,  902; 

BMard  Sf  Johnstone^  3  Taunt.  177;  and  M*Ivor  y.  Hum^ 

Ut,  16  East,  169. 

Best,  C.  J_A  roan  can  only  be  charged  for  goods  fur* 
liihed  for  his  ship,  either  on  the  ground  of  the  credit 
beittgf  given  to  him  personally,  or  of  his  being  the  owner, 
or  of  his  holding  himself  out  as  the  owner.  Now,  in 
thift  case,  it  is  impossible  to  say  that  the  defendant 
ever  held  himself  out  as  owner*  Welsford  proved,  that 
Ae  plaintiff  never  knew  that  the  defendant  was  owner. 
Tie  contract  was  with  the  owners  generally,  and  not  with 
my  individual.  Then,  was  the  defendant  an  owner?  It 
ii  dear,  that  he  was  not.  The  bill  of  sale  gave  no  interest, 
beciose  il  stated  the  registry  of  the  ship  to  be  at  Exeter, 
vkereitf  il  was  not,  but  at  London.  But  if  the  defendant 
kad appeared, alExeteror  London,  on  the  register  as  owner, 
I  Aoold  have  held  him  liable,  though  there  was  a  defect 
in  Us  title.  The  contract  was  with  the  owners,  and  the 
phfDtiff,  if  he  had  gone  to  the  Custom-House,  would  have 
mil  that  the  defendant  was  not  one  of  the  owners.  I  am 
Ikrefore  clearly  of  opinion,  that  he  is  not  liable.  The 
credit  was  not  personal;  and  the  case  in  11  East,  is  dis- 
ti^juishable  from  this. 

Paik  and  Burrouoh,  Js.,  concurred.. 

Rule  refused. 

By  the  statutes  126  G.  S,  c.  66,  transfer  is  not  to  be  valid  either  in 

'at  84 6. 3,  c.  66,  all  traosfers  of  ]aw  or  in  eqnity.    In  the  case  of 

>^^  aod  shares  in  ships,  must  be  Laroehe  v.  Wakeman^  Peake,  Rqi. 

^  writiiig ;  aud  such  writing  must  ]  40,  it  was  ruled,  that  vessela  em* 

"rtoata  copy  of  the  certificate  of  ployed  in  inland  navigation  are 

^  aKp*s  registry,  otherwise  such  not  within  the  register  acta» 
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OXFORD  LENT  CIRCUIT, 


1624. 


BEFORE  MR.  JUSTICE  PARK>  &  MR.  BAROM  GARRQ^ 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


BL0X80ME  17.  WILLIAMS. 

Whether  in  an    ACTIQN  ou  |be  warranty  of  a  horse. 

breach  of  war-       l^  appeared  that  the  plaintiff  was  an  aUoroey,  tde  ^ 

rantj  of  a         fendaot  a  horse-dealer,  and  that  the  horse  was  bouirlU  u 

hoTM,  the  dc-  '  ^ 

fendant  can  be  tbo  defendant  by  the  plaintiff's  son,  on  a  Sunday,  and  tba 
■p^thtt  hc*tM  ^^  horse,  being  warranted  sound  by  the  defendant,  wa 

a  horse-dealer,   unsouud. 
and  sold  the 
borse  on  a  Son* 

day,  contrary        JervU.  objected,  that  this  action  could  not  be  maia 

to  the  provi- 
sions of  the        tained  ;  because,  the  sale  of  the  horse  being  on  a  Sundaj 

iSctf^s  c  7  •^^^  ^^  defendant  a  horse-dealer,  the  sale  was  void,  b, 
^Qoare.         the  Statute  29  Car.  2,  c.  7,  §  1,  which  enacts,  that  n 

tradesman,  artificer,  workman,  labourer,  or  other  pei 
son  whatsoever^  shall  do  or  exercise  any  worldly  la 
bour,  business,  or  work  in  their  calling,  works  of  neoM 
sity  or  charity  excepted  ;  and  that  in  the  caseofDmr 
V.  Defontaine^  I  Taunt,  131,  the  Court  only  held,  that  tb 
sale  of  a  horse  on  a  Sunday  was  not  void,  becauae  i 
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wffund  tlmti  in  seUiiif  it^  the  Tcto^Mr  was  moi  «xercM» 
'mig  km  woHdly  tmlKng,  be  not  being  a  hdne  ietd&th 

PslmL^i^aJIhat  wa«  an  action  for  the  price  of  the  hoive. 
[f  the  boraeHlealer  were  suing  for  the  price  of  the  hors^^ 
tiM  dtber  pafty  might  say^  you  comiaitted  an  offeoce  by 
pdliDg  it  OQ  a  Sunday,  in  Ibe  way  of  your  callin^i  and 
AieiNd^  ift  roid.  The  difficulty  I  febl  is,  wbdther  a  iftan 
pill  first  do  wrong  by  using  bis-  trade  on  a  Sunday,  mdi 
tbMi  take  advantage  of  the  wrong  he  has  done,  by  an- 
nulling  the  sales  if  they  don't  suit  him. 

Terditft  for  the  plaintiff,  whh  liberty  to  more  to  enter  a 
nonsuit. 


W6 


l«^ 


Bloxsomb. 

V. 
WiLLIAMI. 


TaiMm,  for  tbe  plaintiff. 

Jems  and  Cfross^  for  the  defetidant. 


[Attoinks-— ^(MBfomc  and  WturtL] 


la  Easter  Tenuj  Jervis  moved  for  a  rule  nUif  to  enter  a 
St,  which  was  granted. 


OXFORD  ASSIZES. 


BSFORfi  MR.  BARON  OARROW, 


Weavbr  V.  Lloyd. 


March  SiJL 


Tats  was  an  actioh  for  a  libel  published  in  the  Oxford  if  a  libel  is  jus- 
JbraM^  imputing  to  the  plaintiff  that  he  had  cruelly  and  in  the  plea 

each  specific 
stUHMnt  is  averred  to  be  true ;  if  the  [defefldant  does  not  prove  each  statement  to  be  troe, 
Cbe  pleA  it  riot  prufed,  (liougf)  he  prove  /acts  of  the  saiii^  kind. 


filM 


CASES  ON  THE 


IMi-        beaten  bis  hone,  and  knocked  out  one  of  ite  eyM»'  JIm 
Wbatbr      defendant  pleaded,  Ist^  the  general  iame;  2nd,  a  juatUU 

.    *'  cation  of  the  truth  of  all  the  thin&fs  stated  in  the  libel 

Lloyd.  ® 

and,  Srdf  another  justification,  which  merely  alleged  tba. 
the  statements  of  the  libel  were  ^  true  in  smbstame^dd^ 

The  manuscript  of  the  libel  was  proved  to  be  of  tb 
defendant's  handwriting,  and  read. 

A  letter  from  the  defendant  to  the  editor  of  the  Oxfor- 
Herald  was  read ;  it  referred  to  another  account  of  di 
beating  of  the  horse,  which  had  appeared  in  that  papsr* 


hi  ao  action  for 
a  libel,  if  a  let- 
ter of  the  de- 
fendant it  lead, 
which  refers  to 
an  account  of 
the  transaction 
the  libel  relates 
to,  which  has 
appeared  in  a 
newspaper,  that 
newspaper 
may  be  given 
in  eridence* 


The  plaintifi'^s  counsel  wished  to  read  the  account  ■ 
referred  to  from  the  Oxford  HeraId..^Tbis  was  objected  tc 


Garrow,  B.  held,  that  the  account  so  referred  toby 
the  defendant  in  his  letter  was  admissible  in  evideuce. 

It  was  read  from  the  Oxford  Herald. 

Evidence  was  given  on  the  part  of  the  plaintiff*,  to  shoi 
the  falsehood  of  the  statements  erf*  the  libel,  and  on  tb 
part  of  the  defendant,  to  show  that  the  libel  was  a  tun 
account  of  what  occurred. 

It  was  admitted  on  all  bands  that  the  statement,  At 
the  horse's  eye  was  knocked  out,  was  uiitrue;  but  tbal  i 
other  respects  the  libel  was  a  fair  account  of  what  lun 
occurred. 


The  jury  found  for  the  plaintiff*,  damages  one  farthinf 
on  the  general  issue;  for  the  plaintiff*  on  the  first  jnatifi 
cation ;  and  for  the  defendant  on  the  second  justificatioi 


(a)  This  justification^  I  appre- 
hend, is  not  good.  The  case  of 
J.  jinson  V.  Stuarlf  1  T.  R.  748, 
decides,  that  if  a  libel  charges  the 
plaiotiff  with  an  offence,  as  that 
he  is  a  swindler,  it  is  not  sufficient 
to  plead  that  he  is  so ;  but  the  de- 
fendant must  set  forth  the  specific 
fticts  he  means  to  prove,  to  show 


that  the  plaintiff  Is  so.  And  tl 
case  of  Holmes  y.  dUethy^  1  Taofl 
64S,  decides,  that  a  justiflcatii 
of  a  libel  must  state  issuable  ftict 
and  a  justification  of  a  li^p, 
the  terms  of  such  libel,  is  not  si 
ficient,  if  the  libel  only  chai|;e«  ti 
plaintiff  with  general  miaoondfl 
as  an  attorney,  or  the  Hke. 
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^€rm$f  Peake^  Serjt.  and  Crossj  for  the  plaintiff. 

Sbwi/on,  Bussdf  and  Bichenot  for  the  defendant. 

[Attomiei~JV«iiAiifii  and  LUffd."] 


COURT  OF  KING'S  BENCH. 

BBFORE   ABBOTT,    C.  J.,   BAYLEY,    HOLROYD,    AND 

LiTTLEDALE^  js Jn  Bank. 

TamUon  moved  (with  leave  of  the  learned  baron)  to 
fBter  a  verdict  for  the  defendant  on  the  first  justification, 
on  the  ground  that  that  plea  was  proved  in  substance ; 
tnd  though  he  admitted  that  the  beating  the  horse's  eye 
out  was  not  proved,  yet,  as  the  general  charge  of  the  libel 
was  cruelty  to  the  horse,  that  was  abundantly  proved, 
dioogh  each  specific  fact  of  cruelty  was  not  proved. 

The  Court  were  clearly  of  opinion,  that  if  a  libel 
charges  specific  facts  of  cruelty,  and  those  statements 
«re  justified  as  true,  each  specific  fact  of  cruelty  must  be 
proved,  to  support  the  justification. 

Rule  refused. 


WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


Rex  t;.  Caleb  Tandy.  Mwrckhtk. 

llIIS  prisoner  was  indicted  under  the  statute  of  39Eliz.  1*0  constitute 

the  ofleDce  of 

c  16,  for  breaking  into  a  dwelling-house,  no  person  being  breaking  into  a 

dwelling  bouae 
m  tkft  ^ly^iUmt  (no  person  being  therein,)  it  mnA  be  proved,  that  the  breaking  took  place 
9ii  a  ti«e  of  day  when  there  waa  snflcitiit  dajlight  to  distingnish  a  person's  features. 


GASJSB  OH  THE 

therein,  mad  elealitig  goeds»  to  die  wtAne  tif .  Ate  iyWugi 
and  more. 

Tbe  prosecutor  proved,  that  when  he  left  his  boaM  ti 
go  to  work,  no  person  was  in  it,  and  that  he  left  it  ae* 
curely  fastened;  when  be  returned,  he  discoTored  thai  if 
had  been  broken  open,  and  goods  stolen  of  more  than  6a 
value ;  it  was  then  ao  dark  that  a  person  could  not  disi 
tinguish  a  man's  features. 


Park,  J.,  laid  down,  that  this  offence  was  the  coDvem 
of  burglary,  and  that,  to  conatftute  the  effence,  it  mMtlM 
pf0Ved  that  tbe  house  waa  broken  into  at  a  time  wim 
there  is  light  enough  to  distittgxiish  a  man's  ieatarea. 

Evidence  waa  then  given,  to  show  that  tbe  prisoner  wm 
in  posaessien  of  tbe  stolen  goods  before  dark. 

Verdicti^Guiltjr. 


March  Sih. 


Rex  v.  Gborob  Griffith. 


To  constitate 
tbe  offence  of 
catting,  with 
intent  to  mnr- 
der«  it  is  not 
neceaMiy  that 
the  wound 
should  be  near 
a  vital  par^  or 
of  such  a  na* 
tare  as  to  be 
liMy  to  erase 
death. 


XHIS  prisoner  was  indicted  for  cutting  and  stabbing 
Edward  Penny,  with  intent  to  murder  him:  other  comiti 
charged  it  to  be  with  intent  to  maim,  disable,  and  dis- 
figure him,  and  with  intent  to  do  him  some  grievous 
bodily  harm. 
Evidence  having  been  given  of  the  circumstances,.. 

Godson  asked  the  snrgMn  who  attended  the  prosecu- 
tor, whether  the  wound  was  near  any  vital  part,  or 
of  a  dangerous  nature,  likely  to  cause  death. 


Park,  J.^  think  that  question  quite  superfluMs ;  ttie 
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tituation  of  the  wound  on  tbit  indiotmeiit  is  imiiialerial ; 
all  thai  we  can  inquire  is,  whether  the  prisoner  cut  or 
slabbed  the  prosecutor  with  either  of  the  intents  laid  in 
tbe  indictmenti  and  whether,if  death  had  ensued,  the  of- 
fence would  have  been  murder.  1  know,  some  judges 
have  beldf  that  to  constitute  this  oflfence,  the  wound  must 
b«  of  such  a  natiu^  as  is  likely  to  cause  death«  How* 
ever,  till  the  House  of  Lords  bare  decided  that  that  is 
law,  I  shall  hold  the  contrary  opinion. 
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Fcom  the  other  evidence  it  appeared,  that,  if  death  had 
Mailed,  tbe  offence  would  only  have  amounted  to  man- 
daughter. 

Verdict-^Not  guilty. 


The  <l»t.  49  Geo.  3,  c.  58,  (Lord 
BBqboroagh's  act),  enacts,  that 
"  4f  any  person  or  persons  shaH 
wUfony,  maliciously,  andunlaw- 
ftdly^  stab  or  cut  auy  of  his  Ma- 
jMty's  subjects,  with  intent,  in  so 
^Qg,  or  by    means  thereof,  to 
VBorder  or  rob,  or  to  maim,  dis- 
figure, or  disable  such  his  Majes- 
ty*! nbiect  or  subjects,  or  with 
Htent  to  do  some  other  gprievous 
^Mdily  harm  to  such  his  Majesty*s 
sibject  or  subjects,  or  to  prevent 
^cheuHon;  such   persons  are 
^kducd  felons,  without  benefit 
^clergy.  Provided  always^thatin 
Ctte  death  had   ensued,  it  would 
■Mthave  amounted  to  murder,  the 
pvty  slabbing  or  cutting  shall  be 
acquitted.**  The  above  is  the  clause 
is  (he  statute,  in  which  there  is 
Mthing  which  makes  it  necessary 
teihow  that  the  wound  was  near 
t  vital  part,  or  of  a  dangerous  na- 
ture; but  in  practice  1  have  known 
judges  direct  an  acquittal  where 
tbe  wound  has  been  of  such  a 


kind,  that  it  was  quite  impossible 
that  it  could  cause  death.  The 
first  case  of  this  kind,  that  I  re- 
member, was  at  the  Old  Bailey,  a 
few  years  ago,  where,  in  a  scuffle 
in  the  street,  a  watchman  got  his 
finger  cut  by  a  knife  that  the  pri- 
soner had  in  his  hand.  The  judges 
held,  that  this  was  not  within  the 
act,  as  the  wound  was  of  such  a 
nature,  that  death  would  not  en- 
sue from  it.  In  another  case,  at 
the  Worcester  Spring  Assizes, 
1895,  where^  in  an  aldiousc  quar- 
rel, the  priaoner  bad  cut  the  pro* 
secutor  with  a  knife ;  on  the  sur- 
geon proving  that  the  cut,  which 
was  inflicted  over  the  prosecutor^s 
ribs,  was  '*  not  more  than  a  man*s 
**  cutting  himself  in  shaving,** 
Best,  J.  held,  that  the  prisoner 
must  be  acquitted,  on  a(!Count  of  the 
utter  insignificance  of  the  injury. 
And  in  the  case  of  Rex  v.  Ahen- 
head.  Holt,  N.  P.  C.  469,  the  pri- 
soner was  indicted  under  this  act, 
for  cutting  the  prosecutor  across 
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laM. 


CASES  ON  THE 
Oodion^  for  the  prosecution. 

Curwoodf  for  the  prisoner. 

[Attoniies — Godson  and  *-« 


•1 


the  shoulder  in  a  sadden  quarrel, 
Batlbt*  J.  entertained  doubts. 
The  wound  was  not  in  a  vital  part, 
anfd  had  death  ensued*  it  would 
only  have  been  manslaughter. 
His  lordship  therefore  directed  an 
acquittal,  under  M  the  cireum- 
tUmeee*  But  it  ought  to  be  ob- 
served, that  the  circumstance  of 
the  offence  only  amounting  to 
manslaughter,  in  case  death  had 
ensued,  was  of  itself  sufficient 
ground  for  his  lordship's  direction. 
Other  cases  of  the  same  kind,  i 
believe,  have  occurred;  but  I 
take  the  law  to  be,  that  the  wound 
being  of  a  dangerous  nature,  is  not 
essential  to  the  offence;  but  that 


it  is  ofteu  the  strongest  evide 
the  intent  to  murder,  or  of  t 
sence  of  such  intent  In  that 
it  is  most  important,  in  Um 
way  that  on  an  indictme 
shooting  with  intent  to  n 
it  would  be  important  to 
that  the  prisoner  shot  in  s 
way  as  made  it  clear  thai  I 
tention  was  not  to  marde 
only  to  frighten  the  part; 
very  often  happens,  that  prl 
indicted  on  this  clautt  of 
Ellen  borough's  act  are  acq 
because  the  offence  bappc 
der  such  circumstance^  t 
death  had  ensued,  it  wou 
have  amounted  to  murder. 


It  is  a  sufficient 
breaking  to 
constitute  the 
crime  of  burg- 
lary, if  the 
party  breaks  a 
pane  uf  glass 
of  a  window, 
and  pats  his 
band  in  for  the 
parpose  of 
opening  the 
shutter,  though 
be  cannot  sue* 
ceed  in  doing 
so. 


Rbx  v.  Joseph  Pbrkes. 

X  HIS  prisoner  was  indicted  for  burglariously  brei 
and  entering  the  dwelling-house  of  William  Henu 
with  intent  to  steal  his  goods. 

It  was  proved,  that  the  prisoner  broke  the  glass  o 
of  the  windows,  and  pat  in  his  hand  to  open  the  sb 
which  he  could  not  succeed  in  doing. 

Paril,  J.,  held  this  to  be  clearly  a  burglary. 

Verdict—Gail 


Mr.  Justice  Foster,  speaking  of 
burglarious  entry,  at  page  108,  of 
his  work  on  the  criminal  law, 
lays  down,  that  <*  if  any  part  of 


**  the  body  be  wiikin  Mho 
**  hand  or  foot,  this,  at  cc 
*<  law,  is  sufficient'*  M 
hook  or  other  instrument  u 
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STAFFORD  ASSIZES. 


BEFORE   MR.    BARON   GARROW. 


Ml 


IftM. 


Rex  v.  William  Lloyd. 


MMrek  ISIIb. 


This  prisoner  was  indicted  for  manslaughter.  An  indietment 

Tbe  indictment  stated,  that  the  deceased  being  in  a  coal  ^H  dmrslng  ' 
pit,  tad  the  prisoner  well  knowing  that  a  certain  wind-  thtt  the  prison- 
hiiyit  tbe  top  of  the  pit,  required  a  considerable  number  and  farce  k.  B. 
of  men  to  work  it;  and  that  tbe  prisoner  "  did  compel  *"**  ^*  ^^"^^^ 

■  ,  ^        were  working 

nifoTce^  A.  B.  and  C  D.  who  were  working  ttt  the  gaid  at  a  certain 
•Mflo*.,  to  leave  the  said  windlass,  and,  by  such  compuU  r«?^JXe  Mid 
Ml  wnijoree^  the  said  A.  B.  and  C.  D.  were  obliged  to  windUw,  and 
<kiiit  from  working  at  it,  by  means  of  which,  a  bucket,  ^ixum,  vnd  ' 

force,  6cc,  the 
^eeeited  wna  killed ;  ii  not  supported  by  evidence,  that  tbe  prisoner  was  working  the  windlass 
*Hb  A.  B.  &  C.  D. ;  and  that  by  his  going  awaj  they  were  not  strong  enoagh  to  work  it,  and 
Mtbey  let  it  go:  because  the  words  '*  compel  and  forcr«*'  must  be  taken  to  mean  active  focce. 


^  to  reach  the  goods  in  a 
l^ooK,  has  been  held  a  sufficient 
^itrj.  But  in  Hughes's  case, 
1  Leach,  406,  where  the  prisoner 
M  tx>red  a  hole  in  a  door  with  a 
^(stre-bity  and  some  of  the  borings 
Wd  fidleo  on  the  inside,  from 
^Irich  it  was  wished  to  be  infer- 
red that  the  point  of  the  centrebit 
Wd  l)eeo  within  the  house ;  it 
wai  held  that  this  was  not  a  suf- 
icieut  efiti7  to  constitute  a  burg- 
krjr.  In  Roberis\  alias  CVumi- 
kn\  case,  2  £a.  P.  C.  487»  where 
•  glass  window  was  brokeu,  and 
fte  window  ojiened  with  the 
ksd,  but  the  inside  shutters  were 
not  bfoken;  it  was  ruled  by 
Ward,  C  B.,  Powis  &  Tract, 


Js.  and  the  Recorder,  to  be  a  burg- 
lary;  but  they  thought  this  the 
extremity  of  the  law :  and,  on  a 
sut>sequent  conference.  Holt, 
C.  J.,  and  PowEi.,  J.,  doubting, 
and  inclining  to  another  opinion, 
no  judgment  was  given.  I  have 
been  informed,  that  within  these 
few  years,  a  similar  case  being 
tried  before  Dallas,  C.  J.,  bis 
lordship  held,  that  it  was  not  a 
burglary;  because  the  breaking 
the  window  was  only  with  intent 
to  open  the  shutter,  and  not  with 
intent  to  steal  any  thing.  It<seems 
however,  pretty  clear,  that  though 
the  intent  was  to  open  the  shut* 
ter,  yet  the  prisoner  had  also  the 
intent  to  rob  the  house. 
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CASES  ON  THB 


1«M. 


ink. 


To  coDfAtate 
the  crime  of 
highwaj  rob- 
bajf  the  force 
aied,  must  be 
force  with  in. 
tent  to  over- 
power the  par* 
tj«  end  prevent 
hit  retifttnce ; 
end  if  the  force 
oied  it  not  with 
that  intent,  but 
only  to  get  pot- 
•eiiion  of  the 
propertjt  it  it 
aoC  highway 
robbery. 


Rex  v.  Thomas  GnobiIi. 

X  HIS  prisoner  was  indicted  for  a  highway  robber 
The  prosecutor  proved,  that  as  he  was  g^ing  aloi 
street  of  Walsal,  the  prisoner  laid  hold  of;  bis 
chain,  and,  with  considerable  force,  jerked  his 
from  his  pocket ;  a  scuffle  then  ensued,  and  the  pi 
was  secured. 

Gabrow,  B—.The  mere  act  of  taking,  being  fo 
will  not  make  this  offence  a  highway  robbery :  to  < 
tute  the  crime  of  highway  robbery,  the  force  us6d.ni 
either  before,  or  at  the  time  of  the  taking,  and  musl 
such  a  nature,  as  to  shew  that  it  was  intended  to  oret 
the  party  robbed,  and  prevent  his  resisting,  and  not  v 
to  get  possession  of  the  property  stolen.  Thus,  if:> 
walking  after  a  woman  in  the  street,  were  by  ▼! 
to  pull  her  shawl  from  her  shoulders,  thoufl 
might  use  considerable  violence,  it  would  noC»  i 
opinion,  be  highway  robbery ;  because  the  violenc 
not  for  the  purpose  of  overpowering  the  party  n 
but  only  to  get  possesisiion  of  the  property. 

Verdict Guilty  of  larceny  oi 


ought  to  join  in  bringing  nctioiia, 
thoagh  some  have  not  proved  the 
will,  or  have  even  refuted  to  act. 
Out  if,  suing  as  cxecutorsp  one  only 
brings  the  action,  and  the  others 
do  not  join,  it  can  only  be  taken 
advantage  of  by  plea  in  abatement, 
after  oyer  of  the  letters  of  admini- 
stration. Au  executor  may  sue  as 
such  on  C4>ntracts  made  with  him 
as  executor;  and,  indeed.  In  all 
cases,  where  the  money  recovered 


would  be  assets,  ft  ia  often 
tant  for  a  person  to  sue  at ' 
cutor,  because,  if  unsacoei 
pays  no  costs.  In  action 
sumpsit,  by  executon^  or  i 
strators,  suing  as  such,  if 
fendant  pleads  the  genen 
this  plea  admits  that  the  p! 
are  executors*  or  adminii 
as  stated  in  the  dcclaratk) 
the  defendant  will  not  be  i 
on  this  plea  to  disfNite  it. 
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Mate,  for  the  proseculion. 

OKnpood^  for  the  pritoner. 

[  Attorniet— IFtdofi  and  Jonet.] 


tM 


imk- 


To  eonititute  the-criine  of  rob- 
bery, either  the  party   must  be 
piet  m  fear,  or  the  taking  must  be 
byTiolence*  and  it  therefore  be- 
eowa  Decenary  to  inquire  what 
dcfiee  of  force  is  neceaaary  to 
emlitate  thia  offence.    The  and- 
da  Matching  of  property  from  a 

\p  ia  not  a  robbery,  if  there 

lor  atruggle,  and  no 

i^fwydoiie  to  the  party  robbed.  In 

lhwMgr#  caae,  2  East,  P.  C.  702* 

UepriMMier  had  pulled  off  a  gen- 

l*a  bat  and  wig,  in  the 
waa  held  not  to  be  a 
nbbnry}  and  in  Plunket  Hor- 
aw'f  eaae,  O.  B.  1790,  2  East, 
V.  C  703,  where  the  prisoner 
W  aMtched  the  proaecutrix*a 
eabifik  cot  of  her  hand,  as  she 
^vtBnd  along  the  street,  Bullbr, 
^.  nd  Tbomsoii,  B.  said,  that  it 
W  been  held,  by  very  high  au- 
%litf  at  the  Old  Bailey,  about 
90  years  before,  that  snatching 
iif  filing,  unawares,  from  aper- 
«i^  ooostituted  a  robbery;  but 
the  law  waa  now  settled,  that  un- 
bi  Hiere  were  aome  struggle  to 
keep  it»  and  it  were  forced  firom 
ikehMid.of  the  owner,  it  was  not 
•S  and  they  aaid,  that  this  species 
tf  liiteny  seemed  to  form  a  mid- 
A  ciae,  between  stealing  pri- 
*itdj  from  the  person,  and  tak- 
'^  by  force  and  violence.    But 


where  there  has  been  a  struggle 
by  the  owner  to  keep  the  pro- 
perty, and  the  thief  gets  it,  this 
will  be  a  robbery.  This  waa  held 
in  the  case  of  Davi^f  aliaa  Bemrdt 
2  East,  P.  C.  709*  where  the  pn- 
soner  snatched  at  tlie  prosecutor's 
sword,  and,  after  a  struggle^  suc- 
ceeded in  stealing  it.  This  was 
held  to  be  a  robbery.  And  If 
there  be  any  injury  done  to  the 
party  robbed,  this  will  be  suffi- 
cient force  to  constitute  the  offence 
of  robbery.  In  Jamaf  Lapier's 
case,  e  Ea.  P.  C.  708,  the  prisoner 
had  torn  the  ear-ring  of  Mrs.  Ho- 
bart  from  her  ear,  as  she  came 
out  of  the  Opera- House,  and,  in 
so  doing,  her  ear  was  torn :  this 
was  held  to  be  robt>ery.  And  in 
Morrei  case,  1  Leach,  535,  where 
the  prisoner  had  taken  a  diamond 
pin,  which  was  strongly  fastened 
in  her  hair,  and,  in  so  doing,  tore 
away  a  part  of  her  hair ;  it  waa 
held  to  be  robbery.  It  has  t>een 
long  settied,  that  the  putting  in 
fear,  or  force,  must  take  place,  be- 
fore, or  at  the  time  of  taking,  and 
not  after  the  taking.  The  pri- 
soner, on  an  indictment  for  rob- 
t)ery,  may  be  acquitted  of  the  ca- 
pital pari  of  the  charge,  and  (bund 
guilty  of  simple  larceny.  Rex  y, 
Francis,  2  East,  P.  C.  784. 


CASES  ON  THE 


Afardb  lAih.  Rex  v.  ThoIias  Davis. 

If  a  person        X  HIS  prisoner  was  indicted  for  shooting  at  Sataiu 

shoots  at  ADO* 

tborwbouen-  Bott,  with  intent   to  murder,  disable,  or  do  him  soni 
•^^T""?!.-"    grife^ous  bodily  hartn. 

apprehend  him,   ^  ^ 

he  may  be  con-      The  prosecutori  a  gamekeeper,  hearing  a  giin  Hm 

usual  indict^     '°  ^®  ^^g^^9  i^  ^  wood  of  his  employer,  wont  out  to  .i^ 
ment  for  shoot-   prebend  the  party  who  fired  it;  he  found  the  pmoaeri 

log  with  intent    *^  ^      ^  ^ 

to  morder;        the  wood,  wbo  ran  away,  and  on  the  prostetitor  puMtlil| 
wkh  tate«^°^  him,  the  prisoner  fired  at,  and  wounded  him. 

to  prevent  ap- 

abo adifltmc"       iMdlow^  for  the  pffasoilei',  objectedi  that  by  the  4S43M 
capital  ofience,  8.  C.68,  (Lord  EUenborough's  Act)  it  was  n  capital  M 

voder  JLord  £1—  i 

lenboroagh's      fence  to  shoot  at  a  person  with  intent  to  murder  him;  m 
*^  it  was  a  distinct  ofience  to  shoot  at  a  person  to  preiraut  W 

apprehending  the  person  shooting:  here  thb  on^  o§te6 

was  charged,  and  the  other  proved. 

G  ARROW,  B..;;-^Thougb  it  is  an  ofience  to  shoot  at 
person  having  authority  to  apprehend  another,  to  prevei 
his  so  doing,  the  only  question  to  be  tried  here,  is,  wht 
therthe  prisoner  shot  at  the  prosecutor  with  intent  t 
murder,  or  disable,  or  do  him  some  grievous  bodily  hulli 
if  he  did,  he  must  be  convicted  on  this  indictment;  ^W 
ever,  he  may,  or  may  not,  be  also  guilty  under  anotlic 
clause  of  the  act. 

Verdict—Guitty. 

Male,  for  the  prosecution. 

LndlaWf  for  the  prisoner. 
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SHBOPSHIBE  ASSIZES. 

BEFOAE   MR.    BARON   GARROW. 


Watson  &  Another  v.  Morrgl.  Vorc*  nik. 

Assumpsit.  ir.h,.«»«i,. 

•i  a*  iriaiatiflb  »m4  the  defendant  were  af  1  attomie* ;  0°  *>«^  "'"^ 

■       ^     .  .  on  an  indict* 

IB  rodictment  had  been  preferred  against  the  parish  of  ment  against  a 
MUmmere^  for  not  retaking  a  road.     On  the  part  of  the  ^^^'l^""^ 
{Uriah,  it  was  wkbed,  that  the  proaeevtor  sAoold  oon«etA  road,  enter  into 
to  the  recognizances  entered  into  on  the  part  of  the  ^ whichww* 
firilh  -behig  Tespifed.     The   ptarintiflv  were  attomies  "agrees,  on tho 
ijtte  pitNieeiitor,  and  tht  defendant  attorney  for  the  pa-  rish,  to  pay  the 
nkt  a  memorandum  was  sis:ned  br  the  plaintififa  and  the  <^*^/'  ^^1*  *- 

J  ^  •'■^  greement  isper* 

Mnidant ;  it  stated '^  Messrs.  Watson  &  Harper,  attor-  sonaliy  binding 

"Bies  for  the  prosecutor,  agree  that  the. recognizances  ^j^fJJ^™*^* 

I'  ahall  be  respited ;  and  Mr.  Murrel,  on  the  part  of  t/ie  agreed  that  A. 

*^ parish  of  Ellesmeref  agrees  to  pay  the  costs;  it  being  coits,  it  is*no 

**  agreed,  that  Mr.  Cooper  shall  tax  the  costs/'     Mr.  wwwcrtoan 

n  J    1       1      i^     ■    I  action  for  the 

MRiper  proved  that  he  had  done  so.  costs,  that  the 

defendant  had 

Peake,  Serjt.  objected,  that  no  action  could  be  brought  "end^tbe'taxa*^ 
Against  the  defendant;  he  merely  agreed,  on  the  part  of  ^^^i  >f  i>«  ^^^ 
die  parish,  and  the  parish  only  were  liable  ;  and  that  no  that,  when  he 
.Notice  to  attend  the  taxation  had  been  served  on  his  client,  ^V  ^"^*P' 

^*'  '   pnsed  of  the 

^d  therefore,  such  a  taxation  4^vL\d  not  be  bindiog  on  taxation  having 

L:^>  taken  place  in 

hisahsence. 

Oarr^^w,  B. ^i  have  no  doubt,  that  in  point  of  taw, 

this  is  a  personal  engagement  (a) ;  but  you  may  move  to 
enter  a  uunsiiit,  on  the  second  point. 

Verdict  for  the  plaintiiTs. 

(a)  In  the  caae  of  Appleton  v.  faimaelf  and  the  ddbndaiYt,  who 
BittJU,  5  £flst,  148,  the  plaintiff  was  described  in  the  tov«nant,ia 
deckied  on  a  cerenaut  Hbetween     ^  T.  Bioki,  vf,  kc,  tot,  and  on 

X2 


vRRI 


18f4. 


Watiov 
&  Another 

V, 
MUMIIL. 


'  CASES  ON  THE 
Taunton  and  Campbell^  for  the  plaintiff. 

Peake,  SerjU  and  Ruuel^  for  the  defendant. 
[  Attorniet— lf«<wii  jr  Htarp9r  woA  MwnnL^ 


M^SUi. 


COURT  OF  KINO'S  BENCH. 

BBFORB  ABBOTt  C.  J. yB ATLBT,  HOLBOTD,  AND  UTTU». 

In  Bank. 

Rttssel  now  moved  to  enter  a  nonsuit,  on  tho  | 
tbat  no  notice  of  taxation  had  been  given. 

Batlby,  J_Did  the  defendant  ever  ask  to  be 
taxation  reviewed,  or  did  he  make  any  oomplainr 
the  money  was  demanded. 

JltcMe/...That  does  not  appear,  my  lord. 

Abbott,  C.  J...Taxation  is  a  condition  preoedei 
the  absence  of  one  of  the  parties  at  the  taxation  A 
of  notice  must  be  objected  to  at  once,  and  not  be  i 
till  an  action  is  brought. 


The  other  judges  concurred. 


Rule  refi 


**iht  part  and  behalf  of  the 
^  Right  HoDoarable  Ixnrd  Via- 
**  ooont  Rokeby;**  it  waa  aealed 
with  the  aeal  of  the  defisndant, 
and  itatatedtif  the  plaintiff  would 
ccNiYey  a  certain  estate  to  Lord 
Rokebyythedefendanty  **  for  him' 
^  self 9  hiaheira,  executon»  &c**  on 
thepartand  behalf  of  the  nid  Lord 
Viaooant  Rokeby»  did  covenant^ 
that  the  said  Lord  ViMount  Rolce- 
by»  hia  heirit  &€•  would  pay  to  the 
plaintiff  6000I.  The  dechuration 
went  en  to  atale  notice  to  Lord 


Rokeby,  and  his  refuaal  tx 
money.  To  thia  declarat 
was  a  general  demdrrer. 
Court  held,  that  the  < 
being  by  the  defendant 
own  name,  *'  far  hum 
*•  heirs,  &c**  and  aealed 
own  aeal,  he  waa  personal 
by  it  In  the  CMe  of  1 
Back,  8  East,  US,  the  O 
that  the  proper  way,  wl 
executea  a  deed  aa  at^ 
another,  is  for  him  to  stgi 
for  C.  D.,  or,  for  C.  D.  i 
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BEFORE   MR.   BARON   QARROW. 


WAijtiisLBY  V.  Abbot.  Mwtk  iHth. 

ImS  was  an  actioD,  broaght  by  the  plaiutiff,  a  sargeon  To proTc  iktt 
ttd  apothecary,  for  the  amount  of  his  bill.  ^^TilTxa. 

Tb  shew  that  the  plaintiff  had  passed  his  examina-  minatioiifl  at  ^ 
tioDB,  at  Apothecaries'  Hall,  under  the  statute,  65  Geo.  3,  Hall,  under  the 
c  194»  a  witness  produced  the  certificate  of  the  plaintiff's  »*•*.  w  Geo.  ^ 

C  J  7 4y  It  18  8QX* 

examination  at  that  place;  and  proved,  that  the  signature  ficient  to  pro- 

icerti- 
ezami- 


«f Hr.  Simmons  was  of  his  handwriting,  and  that  he  acts  ^l^^J  ^^'^' 


aim  examiner  at  Apothecaries'  Hall ;  and  that  the  certi-  i»t>on  and  fit- 
Hcate  produced,  was  the  usual  certificate  given  to  persons  given  to  evely 
irbo  had  passed  their  examinations.  ^'^^  "^^^  ■*  *P~ 

'  proved  hj  the 

examiners),  and 

The  defendant's  counsel  objected,  that  the  signatures  prove  the  tig- 

.    ,-     ,  .  1  .    .      t  ■  nature  of  one 

V  all  the  examiners  ought  to  be  proved,  or  some  one  of  the  ezamin- 
cdled,  who  was  present  at  the  examination.  ^^  ^^  ^^'  ^  J^^ 

'  ^  the  Stat.  55 

Geo  3,  e.  194, 

Gabrow,  B.-.If  it  is  proved  that  this  is  the  usual  form  no  apothecary 
of  certificate,  and  there  is  proof  of  the  handwritiug  of  any  charges  in  a 
one  of  the  examiners,  and  proof  that  that  persou  acts  ^^^  ^^  ''^' 

.  .  vnitfss  he  prove 

>t  an  examiner,  I  shall  admit  the  certificate  as  evidence  at  the  trial,  that 
ttat  the  plaintiff  has  duly  passed  his  examinations.  ^^  ""^^  f^"" 

*  ^  *  tice  prior  to,  or 

on  the  15th  of 

The  items  were  proved  in  the  usual  way.  August,  i8i5, 

or  has  obtained 

Verdict  for  the  plaintiff.       •  certificate  to 

"^  practise,  from 

.^_....^  the  Apotbeca* 

ries'  Companj. 


In  Easter  Term,  a  new  trial  was  moved  for,  in  this  case. 
Tbe  Court  said,  that  as  the  decision  would  affect  other 
cases,  they  would  grant  a  rule  nisi. 

By  the  ftatnte  55  Geo.  3»  c.  194,  tbecary  ihall  be  allowed  to  re- 
{ i2,  it  is  enacted,  that  **  No  apo-      cover  aiiy  cliar^  claimed  by  hioi 


CASES  ON  TMK 


iaS4. 


BEFORE   MR.    JUSTICE   PARK. 


M 


Himehnd. 


XiMX  v.  RlQBifB^  BeACAiLU 


Fleadinfi 


T^HIS  prisdn^i*  \r«8  indicted  for  eibbez^febitaii; 
tbetfeat.  89  Geo.  S;  e;  85. 

llllere  wel^  deven  indictments  against  him,  for  A 
embezzlements* 

By  a  private  act  of  parliament,  tbe  poor  of  t|ie  p 
in  SbrMrsbmry  and  its  suburbs;  were  nnited,  aiaif  a 
seM,  being  owneni  of  houses,  &c.  of  the  value  6t 
year,  were  appointed  guardians  of  the  poor,  and  i^ 
stituted  a  corporation,  under  the  name  of  **TheOi|i 
**  of  the  poor  of  parishes   in    and    near  the    ffl 


in  any  Court  of  ]aw»  unless  suck 
apothecary  shdlt  prove,  on  the  trial, 
that  he  was  in  practice  as  an  apo- 
thecary prior  to  or  an  the  Idth  of 
Aagotit,  1815,  or  that  he  has  ob« 
tained  a  certificate  to  practise  as 
an  apothecary,  from  tlie  Master, 
Wardens,  and  Society  of  Apothe- 
caries.*' It  shoold  be  obsenr- 
ed,  that  the  section  of  that  act 
^hich  inflicts  a  penalty  on  persons 
practising  without  a  certificate, 
makes  it  necessary  for  persons  to 
prove,  to  exempt  themselTes  firom 
the  penalty,  that  they  were  in 
practice  on  the  15th  of  August, 
1815;  and  a  practising  t>efdre  that 
day,  is  not  sufficient  to  exempt  the 
pArty  ftoro  the  penalty :  Apothe^ 
caries*  Company  ▼.  Rohy,  1  Dow. 


&  Ry .  564,  though  it  ^1  pi4 
an  action  for  the  recoret^^ 
diecary's  bill.  And  tbe  el 
Apothecaries'  Compaoj^jif. 
f<m,  d  B.  &  A.  40,  deci«le% 
mere  administering  of  i 
is  not  enough,  by  itsdt  t 
the  conclusion,  that  .t| 
practised  as  an  apothed 
if  evidence  is  given,  that 
fendant  could  not  read  ] 
tions,  and  did  not  kn 
weights  and  measures  i 
apothecaries,  it  is-  tdg^ 
dence^  from  which  a  ji 
presume,  that  he  did  not 
as  an  apothecary.  See 
of  Brown  v.  Rohintas^ 
page  964. 
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^  Shrewsbury,  in  the  cpnpty  of  Salop ;"  and  w(^a  to  have    .  Jj^ 
perpelml  auceesaioiH  and  a  common  seal;  by  anolher        ticx 
section  of  this  act,  12  directors  were  to  be  appointed,  who      Richard 
^vere  to  manage  the  concerns  of  the  poor,  and  of  the  house     Bbacali.. 
€if  indoatpy.     They  were  to  be  called,  **  The  directors  of 
^  the  poor  of  parishes  jn  and  near  the  town  of  Shrews- 
^  bury,  in  the  county  of  Salop  :*'  (but  they  were  not  con- 
alitnted  a  corporation),   Ip  these  directors,  the  property 
4^  ill  goodsf  chaitelSi  fv/rniiwte  in  the  house  of  industry , 
^Mkingf  and  debts  due  to  the  corporation,  wer^  vested : 
tliey  were  also  empowered  to  appoint  a  proper  person  to 
Im  siewqrd  to  the  corporatiQn,  and  another  fit  person  to 
IweferA  to  the  corporation. 

The  indictment  on  which  the  prisoner  was  tried  stated, 
IlKt  be  being  employed  in  the  capacity  pf  a  Steward  to 
<ie  Directors  of  the  Poor  of  Parishes  in  and  near  the 
iDWQ  of  {Shrewsbury,  in  the  county  of  Salop,  and  as  such 
Qteward,  entrusted  by  the  said  directors  to  receive  mo- 
ney, ^c;  and  being  so  epiployed,  did,  by  virtue  of  such 
employment,  receive  ififteen  promissory  notes,  for  the  pay- 
neat  of  fifteen  pounds  (th^  several  sums  of  money  se- 
cured, &c.  being  due  and  unsatisfiGd),/oranc{on  account 
^AifdirectorSf  his  employ ers^  and  that  he  did  on,  &c.  fe- 
loai^msly  embezzle  and  steal  the  said  promissory  notes 
,/roin  the  said  directors,  his  masters  and  employers,  to 
vbos9  use  he  received  the  same,  being  at  the  time  of 
egnmittlng  the  said  felony  the  property  of  the  said  direc- 
Inv,  ag^nst  the  form  of  the  statute,  &c« 
The  second  count  was  similar,  except  that  it  stated 

to  b^  clerk  to  the  directors. 
The  third  count  stated  him  to  he  a  servant  of  the 


The  foortb  count  was  for  a  larceny  at  common  law. 

A  witness  proved,  that  the  prisoner  acted  as  steward  at 
the  steward's  office,  in  the  house  of  industry,  and  had 
die  acted  as  such  at  several  meetings  of  the  directors* 


SID  CASES  ON  THE 

,'y^ .  Curwood  objected,  that  his  appoibtmeot  ••  steward 

voald,  if  produced,  be  the  best  evidence  of  whatcapiicii] 


„    •  he  filled. 

Richard 
Bbaoall. 

lit  Ohjeetian.      Park,  J...If  it  18  proved  that  be  received  the  mone] 

If  a  person  re-  i         ,    ,  I     i        .         ^    . 

ceiTes  mooej     embezzled  as  steward,  tbat  is  snmciente 

at  ttemard  of 
another,  proof 

oftbatittnf-  A  witness  proved,  tbat  be  being  tbe  reputed  latbs^d 
If^^Ui^g'"''^  a  bastard  child,  bad  agreed  with  the  directora  to  pay  dM 
■Mward  Co  sop-  80/.  by  two  instalments,  for  them  to  be  at  tbe  ezpenit!  0 
ment'foreii^  maintaining  tbe  child :  be  proved  paying  15/.  to  tbe  pifi 
beniing  that     goner,  as  the  steward,  a  part  of  which  was  !/•  notes' of  tti 

nonej.  '      *^ 

Shrewsbury  bank. 

9ndOhj€etion,  Curwood  objected,  tbat  these  payments  in  tbe  l^mp  tti 
receives  roonej  bastard  children  being  illegal,  tbe  present  paymenVwik 


for  his  em-  hq^  of  any  money  that  the  directors  could  be  entitleit  to 
his  employer  and  therefore  the  prisoner  could  only  have  depriired  Aei 
rf*'al'*iii!^l"^  of  what  they  would  have  been  guiljy  of  an  illegal  acTil 
act  in  receiv-  receiving ;  and  as  it  never,  in  fact,  came  to  their  haAili 
moMy  ts*w    ^be  money  was  never  their  property. 

by  tbe  steward*  "  * ' 

reaches  the  Park,  J— 1  shall  uot  decide  on  this  objection  at  preseaf 

roaster's  hands:  £^j  j|,g  ^^^^  proceed,  and  I  shall  hear  all  the  objectiolisi 

Whether  this  ^  ^ 

is  embenling 

?he  roM^Z*"'      Another  witness  proved,  that  when  the  prisoner 
QoBre.  sent  for  by  the  directors,  they  told  him  there  were 

ral  sums  of  money  received  by  him  and  not  accouiitet 
for ;  among  the  rest  the  sum  mentioned  in  the  indictmeai 
The  prisoner  acknowledged  that  he  had  appropriated  di 
money  to  bis  own  use,  being  much  pressed  for  money  i 
the  time;  he  therefore  owed  them  that  sum^  which  h 
would  repay  them.  They  would  not,  however,  coosei 
to  receive  it 

Srd  Ohjietiim.       Curwood  objected,  tbat  this  was  not  in  law  an  embii 

If  tbe  steward, 

when  told  by  bis  employer,  that  he  has  his  money  in  bis  bands,  admits  be  bad  med  the  m 
ney,  but  offers  to  pay  itovei^  and  tba  maitar  will  not  rceeive  it— will  an  indictrntnt  for  .« 
bf adement  He  ? 
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lAtrntntf  admitting  tbat  the  steward  aajra  to  his  principal, 
I  have  got  so  mach  of  your  money  in  my  hands,  and  I  will 
pay  it  over  to  you;  that  is  no  embezzlement.  Richard 

BsAOALL« 

This  being  the  ease  for  the  prosiBCUtion,—. 


V. 


Curwood  objected,  that,  by  the  act  of  parliament,  the  ^  Ohjeetwm. 

Whether  a  ser* 

Steward  was  stewaard  to  the  corporation  of  guardians,  Tsnt  of  sm 
and  not  steward  to  the  directors ;  and,  therefore,  if  a  man,  ^^^'  '®^>^' 

'  '  '  ing  monej  for 

being  servant  to  one  body,  receives  the  money  of  another  another  bodj, 

body,  and  does  not  account  for  it,  not  being  the  servant  of  ^Ho/f/^to^* 

t|ie  body  whose  money  he  appropriates  to  his  own  use,  he  is  own  i»e,  u 

sot  guilty  of  the  crime  of  embezzlement :  andybesides^  he  beniemeDt— 

was  stated  in  every  count  but  the  last  (which  was  for  a  Q^ere. 
hroeny)  to  be,  in  some  capacity  or  other,  a  servant  of  the 
directors,  which  was  not  proved,  and  was  even  contrary 
to  the  iact. 

His  next  objection  was,  that,  by  the  act,  the  property  sth  Ohjeeium. 

flf  all  goods,  chaitels,  furniture,  clothing,  and  debts  due  to  ^^'J?^';,!^'" 

fir  cmrporaiion,  was  vested  in  the  directors ;  but  money,  ment  Testi  the 

tnd  securities  for  money,  not  being  so  vested  by  the  act,  S'j^^  ^lat- 

tks  property  in  them  remained  either  in  the  guardians  or  teii,  fumhnro, 

it  the  parish  officers  of  the  parish,  to  which  the  money  dehti,*'  iDcer- 

woold  have  been  due.    No  count  of  the  present  indict-  IJ'"  pe"OM, 

■^  the  propertj  of 

Blent  laid  the  property  either  in  the  guardians,  or  in  the  money,  and  te- 

pirisb  officers.    Therefore  the  property  was  laid  in  the  ^I'be'inUi^^ 

Wrong  persons.  --Qu«re, 

His  next  objection  was,  that  the  notes  were  laid  to  be  6<A  Ohjeetian* 

the  property  of  "  the  directors  of  the  poor,  &c.''    Jfo  lialllcnt  enacST 

body  of  persons,  except  they  are  a  corporation  aggregate,  **»■*  ceruin 

i_  «  •    •  mi        1-  persooi  shall  be 

can  nave  property  by  a  jomt  name.    The  directors  were  called  "  direc« 
sot  a  corporate  body ;  therefore,  the  property  ought  to  ^"?^^„*I|^'' 
kave  been  laid,  if  it  belonged  to  them  at  all,  as  the  pro-  whether,  in  an 
pcrty  of  A.B.  CD.  &c  l^rtj  ray 'ET" 

laid  in  then 
by  the  name  of  the  "  directors  of  the  poor«  &c.'*  they  not  being  a  corporation  aggregate. 

His  next  objection  was,  it  was  charged,  that  the  pri-  7th  Objeetum. 
soner,  being  steward,  received  fifteen  one  pound  notes,  ij^^i^^g^^fot 

•■bcxsif  ment*  it  is  necessary  to  state  from  whom  the  money  embesled  was  rCceiTcd— Qusire. 
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ISM^  Mi4  tmlMaled  them.  The  indiotment  dM  not  stftt^  froii 
Rbx  wbcm  be  reoeiTtd  the  notes.  This,  be  coDtended^  WM  i 
Richard  ^^^^  omissioD :  he  believed,  that  io  ell  tbe  indictmente  fin 
BvACALr.  embezzlement,  tried  in  London  and  Middlesex,  the  oaroi 
of  the  person  from  whom  the  money  embezzled  was  re- 
ceived  was  always  stated;  and  if  there  was  ever  a  case  ib 
which  it  was  peculiarly  necesiMiry  to  state  that,  it  was  thi 
present.  Here  th^  steward  received  snms  of  money  dafly 
and  he  is  charged  with  receiving  fifteen  one  pound  notaa; 
and  embezzling  them :  bow  could  he  know  how  to  maki 
his  defence,  what  witnesses  could  he  call  to  shew  thai 
be  had  not  received  them,  or  that  be  had  paid  thea 
overf  Besides,  the  prosecutors  were  not  limited  to  the 
day  mentioned  in  the  indictment ;  they  might  bring  evi- 
dence to  support  a  charge  of  embezzlement  on  any  ocfaei 
day;  the  only  thing  that  could  give  the  prisoner  an  ides 
what  charge  he  had  to  meet,  was  by  tbe  indictment  stat- 
ing from  whom  the  money  embezzled  was  received.  Audi 
further,  if  this  objection  were  not  valid,  how  could  the 
prisoner  plead  autrefois  acquit  to  an  indictment  smiilariy 
framed  for  the  same  offence?  There  would  be  nodifa^ 
to  show  whether  it  was  the  same  sum  of  money,  or  a  dfC- 
ferent  set  of  one  pound  notes  received  from  another  per- 
son* With  regard  to  tbe  fourth  count,  no  felonious  tak* 
ing  had  been  proved. 

It  was  admitted  by  the  counsel  for  tbe  prosecotioii, 
that  all  tbe  other  indictments  were  open  to  the  same 
olgectioos. 

Park,  J..-.The  objections  are,  some  of  tbem,  so  import- 
ant, that  I  shall  reserve  them  for  the  opinion  of  the  twelve 

judges* 

Verdict ^Guilty. 

Bather  and  Russel^  for  the  prosecution. 

Curwood,  for  the  prisoner. 

[Attoniies— Coo;^cr  aiiil  Harper.] 
Sec  Btx  V.  George  TVelltfigt,  infra»  |>.  315. 
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■I         ♦ 


Abx  v.  George  WeLuifos.  Jfordbte. 

lUlS  prisooer  was  indicted  for  embezzlement.  if  m  clerk  re- 

IWe  were  five  indictmentfi  tgamst  him.  fofhi."m^Ir 

He  was  clerk  to  the  Guardians  of  the  Poor,,  appointed  (t<6etf^nopare 

mrftr  the  private  act  of  Parliament,  mentioned  in  the  last  ment  to  receire 

cue  (Rex  v.  Richard  BeacattJ.  the  indictments  were  all  "oney)andap 

•  ^ '  propnate  it  to 

ftimed  as  in  that  case.    In  each,  the  first  connt  stated  hUownuie: 
ba  to  be  clerk  to  the  Directors  of  the  Poor.    The  second  ,^  uw  tJi  em-" 
cimnt stated  him  to  be  a  servant  to  the  directors:  and  the  bezziement— 
lurd  count  was  for  a  larceny. 

Tlie  evidence  against  him  was,  that  a  person  paid  an 
mnal  sum  for  the  maintenance  of  one  of  his  relations  in 
die hoiise  oT  industry.  This  sum  was  received  by  the  pri* 
Kner,  and  when  charged  with  having  appropriated  it  to 
Ui  own  use,  he  acknowledged  having  done  so;  but  he 
oinred  to  repay  the  money,  but  the  directors  would  not 
tmpt  it. 

The  prisoner's  counsel  called  for  the  production  of  the 
iKNik  in  which  the  proceedings  of  the  directors  at  their 
OMetings  were  entered. 

From  this  it  appeared  that  the  prisoner  had  been  ap- 
pointed clerk  to  the  corporation. 

The  prisoner's  counsel  contended,  that  the  directors 
claiming  a  balance,  hnd  the  prisoner's  offer  of  repayment 
when  the  deficit  was  mentioned  to  him,  were  circumstauo 
eek  ttf  riiow  a  mere  civil  debt,  and  not  a  felony;  and  that 
fte  elerA  of  the  corporation  (which  the  prisoner  was  prov- 
ed to  be),  appropriating  to  his  own  use  the  money  of  the 
dbrtctorsj  was  not  in  law  guilty  of  an  embezzlemeht. 

They  next  contended  that  it  was  not  the  duty  of  the 
derk  to  receive  money,  that  being  the  duty  of  the  stew- 
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s^^t^      ard ;  therefore,  if  he  misapplied  money  paid  to  him^  be  did 

Rbx         not  receive  it  as  clerk,  or  by  virtue  of  his  employment* 
Oboilgb  '^^^  prisoner's  counsel  then  repeated  the  5th,  6tb,  aad 

WsLLniM.    7|||  objections  made  m  the  case  of  Rex  v*  Richard BeaeaOf 
{antef  page  310). 


Park,  3,  reserved  all  the  objections  for  the 
the  twelve  Judges. 

yerdict—Gofltji 

Baiher  and  Russ^  for  the  prosecution. 
Cfunoood  and  CarHngtont  for  the  prisoner* 

[Attomie»—CoofMr  and  Noek*"] 


The  ofHiiioBs  of  the  twelve     p.  dlQ»  have  Dal  yet  been 
Jadgei  in  tfaii  case,  and  in  the  case      public. 
of  Rex  ▼.  Rkkturd  JBtaeMf  mUtt 


HEREFORD  ASSIZES. 


BEFORB  MR.  JUSTICB  PARK. 


Mmrtk  S4IA.  Apperlby,  Clerk,  t^.  Gill. 

In  an  action  by   X  HIS  was  an  action  of  debt,  brought  by  the  plaintil 
•ettlng  ooVpre-  ^^^  ^^  vicar  of  Oaklepitcher,  against  the  defendant,  ib 
diaititbes,proof  |he  treble  valuc  of  the  tithe  of  corn  grown  on  the  defieiod 
ment  to  biiD«  or  ant*8  lauds  within  that  parish. 
any  of  bit  pro-      ^  witness,  who  was  servant  of  the  vicar,  proved  IIm 

deeesaors,  of  '  '  * 

tbat  tpeciet  of   the  ^plaintiff  acted  as  vicar  of  the  parish;  and  that  the  d< 

titbe»  it  cvi- 

denoe  to  go  to  the  jury,  that  ibe  vicars  of  tbat  place  are  endowed  witb  tbat  tpeciet  of  Cilkc* 
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t  I 

linidaDl  had  reaped  a  quantity  of  corn  in  the  parish ;  and         ^^^ 
that  the  witness  knew  of  no  tithe  beings  set  out  by  the    Apfkrlbt, 
defendant  Clerk. 


CamfbeU  objected,  that  there  was  no  proof  that  the 
ficars  of  Oaklepitcher  were  endowed  with  the  tithe  of 
con* 

A  witness  was  then  called,  who  stated  that  he  had  paid 
fi8  to  the  plaintiff,  in  lieu  of  the  great  and  small  tithes 
of  one  of  the  farms  the  defendant  had  since  occupied, 

Oamfbdl  objected,  that  though  this  proved  that  the 
van  were  endowed  of  the  whole  of  the  tithes  of  one 
iini,  it  did  not  prove  them  endowed  with  the  com  tithe 
ofiO  the  fiurms;  as  nothing  was  more  common  than  for 
ifiear  to  be  endowed  with  the  whole  of  the  tithes  of  one 
Arm  (the  manor  farm,  for  instance),  while  he  has  only 
of  the  tithes  on  the  other  farms. 


Pask,  J.  ...The  receipt  by  a  vicar  of  a  particular  spo- 
of tithe  from  any  farm,  is  evidence  to  go  to  the  jury, 
d^  he  is  endowed  with  that  species  of  tithe. 

The  defence  was,  that  the  plaintiff  had  simoniacally 
booght  the  living. 

To  prove  this,  the  Rev.  Archdeacon  Lilly,  the  patron 
ef  it,  was  called;  but  he  wholly  denied  it. 

Verdict  for  the  plaintiff. 


Apndke  hat  prevailed  of  late,  money  lent,  work  and  laboar»  and 

^We  Hie  attorney  for  tiie  plain-  ojher  simple  contract  debti:  and 

^lUnka  hit  caie  very  clear,  and  by  bringing  the  action  in  debt» 

tethere  isa  good  chanoe  of  get-  initead  of  aasiimpiit,  if  judgment 

^judgment  by  defimltf  of  bring-  goei  by  deikult,  the  plaintiff  may 

■f  aelioBsof  ^Mt,  tbr  goodaiold,  have  Anal  judgment  wHhoot  a  writ 


V. 

Gill. 


81B 


vm- 


APFtmLBYt 

Gill. 
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Taunton  and  Russell  for  the  plaintiff. 


Campbell^  for  the  defendant. 


[Attorn  ies 


••] 


of  inquiry.    This  is  certainly,  so 
&r,  an  advantage ;  but,  at  the  same 
timc^  there  is  somc/iak  of  the  de- 
fendants wagii^  his  law^&c  and  if 
the  defendant  puts  a  wager  of  law 
upon  the  record  (oTwbidb  there 
are  ibrn»  in  S  Chitty  oo  Pleading, 
Xill  y  s  £iitrie%Coke*a:potri^  nod 
Ashton*s  Entries),  a  day  is  ,^¥eu 
to  the  defendant  by  the  Court,  to 
^Hsene  and  mrice  biskw;**  and  ifhe 
-is^ines  t»  the  ter  of  theoBHt,  and 
makes  oathyihalt  ^  does  not  owe 
the  money,  or  any  penny  thereof, 
and  he  brings  eleven  persons  (of 
his  own  choosing)  widi  him,  wlio 
swear  that  they  believe  what  he 
says,  the  Court  will  order  judg* 
ment  to  be  entered  for  hiny  and 
ike  j4aintij^is  not  permitted  to  go 
into  any  proof  in  support  of  his 
ease.    The  whole  form  of  waging 
law  is  given  in  2Salk.68d;  where 
it  appears,    that    the    plaintiflf*s 
Counsel  asked  the  Court  not  to 
i«cei¥e  the  defendants  wager  of 
law;  but  Holt,  C  J^  said,  **  we 
**  can  admonish  him:   but  if  he 
will  stand  by  his  law,  we  can- 
not hinder  it;  seeing  it  is  a  me- 
«•  thod  the  law  allows.'*   The  de- 
fendant came,  as  did  his  compur- 
jatoos;  and  he  took  his  place  at 
the  right  corner^ the  bar^  witli- 
out  the  bar;  and. the  Secondary 
4uiked  him  if  be  was  ready  to  wage 
his  law>?  .and  on  bis  answering  in 
the  affirmative,  the  Court  admo- 


« 


•« 


nished  him  and  his  compnt 

which,  says  the  Report,  tl 

garded  not  so  nuob  «■  h 

from  it    And  the  defaidi 

his  hand  on  the  book,  and 

that  he  did  not  otre  Che' 

modo   et  formOf  or  any 

thereof;    aad  the  Vfij^ 

laid  their  hands  on  the  bo 

swore  that  they  believ^  ti 

defendant  swore,  was  €n 

the  defendant  had  jQdgi 

his  fiivour«-7^rXamno(tii«r 

in  any  later  case,  the  Ai 

and  his  compurgatori  m 

so  Ikr  as  to  make  thb  bdtt 

have  been  informed,  tM 

years  since,  in  an  nitijpt 

for  goods  sold,  the  d^fM 

a  wager  of  law  upon  the 

but  that  the  pfaintiflP^  a 

though  he  had  a  clear  caae 

rits,  fearing  that  tiicf  di 

would  swear  him  out  pf  < 

thb  defence,  very  prudeni 

promised  the  action  by  U 

the  debt  widKmt  tiie  ms 

Wager  of  law  is  not  all< 

debt  on  t)oud  or  other  spec 

in  debt  for  rent,  or  for  no 

out  predial  tithes,  or  on  a 

or  for  penalties  given  b] 

pariiamenL    It 

older  Reports,  that 

was  by  no  means  ao  nn 

focmeriy  as  it  is  now.    S 

several  caaes  of  wagar  a 

theRcfMwtaorCroke, 
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GLOyCESTER  ASSIZES. 


BEFORE  MR.  BARON  GARROW. 


Rbx  V.  John  Scully.  April  %nd. 

ImS  prisoner  was  indicted  for  manslaughter,  in  shoot-  ^  penon  set 
kg  a  man  whose  name  was  unknown.  ^  ^■'c'»  ■  J*^ 

It  was  proved  that  the  prisoner  had  been  set  to  watch  not  justified  in 
lii  master's  premises,  and  that  1m  came  to  a  constable  to  "^^^^^^s  ■"J 

■  '  one  who  comes 

Mrrender  himself.    He  said  he  had  unfortunately  shot  a  into  it  in  the 

iMi;  and  that  he  having  seen  the  man  on  his  master's  hcfshodd^see 

gtfden  wall  in  the  night;  bailed  him;  ;atad  the  man  said  th».p^^ 

l»  anatheTy  whom  the  prisoner  could   not  see,  ^*  Tom,  hen-roost.  Bat 

(Aylioti't  yott  lite  r  That  he  (the  prisoner)  hailed  them  jf/^^/^Te^'*' 

tgaiB,  and  the  same  person  said,  **  Shoot  and 'be  d-^'-'^i/'  ty,  he  hM  &t» 

^Ittimpdll  fa^  iired  at  the  leg«  of  the  man  on  the  wall,  ^^["^^'^ 

iMMl'K^tnissed,  and  shot  the  deceased,  whom  be  had  not  li^  in  Actnai 

Wl^fiOln  bis  being  behind  the  wall.  danger,  he  is 

•  Ha  eonifeision  was  the  otoly  evidence  against  the  pri-  Jo»t»fi«d  in 
iNk^  bM  it  was  proved,  that  when  the  deceased  was 
^Hsttd,  he  had  three  dead  fowls  and  a  housebreaker's  crow- 
llrl^ng  neidr  faim,and  a 'flint,  steel,  and  matdies  in  his 

Garrow,  Rr  A"y  person  set  by  his  master  to  watch  a 
gtttleti  ot  yard,  is  not  at  all  justified  in  shooting  at  or  in- 
jirfftg  ill  *iaiiy  waiy,  persons  who  mliy  come  into  thdse 
'totiBiises,  even  in  the  night ;  and  if  be  saw  them  go  itito 
lillBaster's  hen-roost,  he  would  still  not  be  justified  in 
iWoiing  them.  He  ought  first  to  see  if  be  could  not  take 
li^fasareii  for  th'eil*  apprehension.  But  here  the  life  of  the 
prisaiier  was  threatened,  and  if  he  considered  his  life  in 


t> 
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las^      actual  danger,  he  was  justified  in  shooting  the  deeetsed 
^i^      as  he  had  done ;  bnt  if,  not  considering  his  oini  life  ii 
^'  danger,  he  rashly  shot  this  man,  who  was  only  a  !!«» 

passer,  he  would  be  guilty  of  manslaughter* 


Verdict—Not  Guilty. 


Jusiieef  for  the  prosecution, 
CaningUm^  for  the  prisoner. 


[Attorniei— JETtaloii  and  Riut€L\ 


Afra  ta4.  *  Rbx  v.  William  Walker. 

If  apmoa  b  X  HIS  prisoner  was  indicted  for  manslaughter,  in  killiB| 

drhriog  m  cart  Thomas  Crates. 

at  an  unasaallj 

rapid  pice,  and  The  deceased  was  walking  along  the  road  leading  finsi 


^Xrr^  Bristol  to  fiitton,  in  a  state  of  intoxication.    The  priiqn 

kiUs  iiira»  he  it  er  was  driving  a  cart  drawn  by  two  horses  without  reins 

riao^ter,'tho'  ^^®  horses  were  cantering,  and  the  prisoner  sitting  in  finmi 

he  called  to  the  of  the  cart.    On  seeing  the  deceased,  he  called  to  hii 

deceased  to  get         .  ^  ,  ■        ^  i  « 

out  of  the  way,  twice  to  get  out  of  the  way,  but  from  the  state  he  wm.  u 

and  he  might  ^j^^  ijjg  rapid  pace  of  the  horses,  he  could  not  do 

have  done  lo  \ 

if  he  had  not  and  one  of  the  cart  wheels  passed  over  him,  and  he 

killed. 


been  drank. 


•  \ 


Garrow,  B.  laid  down,  that  if  a  man  drive  a  cart  at  ai 
unusually  rapid  pace,  whereby  a  person  is  killed,  thoogl 
he  calls  repeatedly  to  such  person  to  get  out  of  the  way 
if  from  the  rapidity  of  the  driving,  or  any  other  cause,  thi 
person  cannot  get  out  of  the  way  time  enough,  but  is  kill 
ed,^he  driver  is  in  law  guilty  of  manslaughter;  andlbi 
it  is  the  duty  of  every  man  who  drives  any  carriage,  I 
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[rife  it  with  such  care  and  cautioQ  as  to  prerent,  as  for       \}^^j 
m  in  his  power,  any  accident  or  injury  that  may  occur.  Rbx 


V.  ; 

W.  Walker. 
Verdict^Giiilty. 


iiamngtimj  for  the  prosecution. 
JfUlpoiSy  for  the  prisoner. 


[A  ttornic«—//tnf on  and  iykadbor%.\ 


(Civil  Side.) 


BEFORE   MR.  JUSTICE    PARK. 


f 

I      Bbz  v.  iKyLt.%  Stamp  Sutton  Cooke,  and  Jbnkinson.       a^I  Srd, 

TBESE  defendants  were  tried  on  an  indictment  which  Pnctice. 

Ctipged  them  with  a  conspiracy  to  disturb  Sir  George  aDiTare^liidict- 
.'ApUDgliam,  Bart,    in  the  peaceable   possession  of  his  ed  for  a  cod- 
•lafM    Tbe  indictment  had  been  removed  by  certioraru  jadge  will,  an- 

*  der  certain  cir* 

comitancei^ 

Campbell  appeared  as  counsel  for  the  defendant  Jen-  permit  one  of 
Uhod,  and  the  defendant  Cooke  conducted  his  case  in  whoa>ndoct8'' 
penon.  *»»»  o'^  «"«» 

to  croM  ex- 
.     .  amine  before 

,    Ob  tbe  application  of  Campbells  ^^  Xl'de-'*" 

fendanty  and 

Park,  J.  permitted   the  defendant   Cooke   to  cross-  "lution  of  tbe 
ixamine  before  Campbell^  and  to  address  the  jury  and  prosecntor't 

case,  to  addreM 
the  jorj  and 
call  his  witnetscf,  before  tbe  countel  for  the  other  defendant  openi  his. case. 

t 
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eaS  kis  witnesten,  before  Campbell  entered  at  tdl  on 
defence  of  Jenkmson  (a). 

A  witness  who  was  called  by  tbe  defendant  d 
stated,  before  he  was  examined,  that  at  the  time  Jm 
served  with  the  subpoena,  no  money  was  paid  hiin 
therefore  asked  that  the  judge  would  order  the  ilefM 
Cooke  to  pay  his  expenses  before  he  was  examined. 


A  witncM  who  Park,  J.  (having  consulted  with  Garrow,  fi.)  sail 
it  sobpcBnaed  brother  Garrow  and  myself  are  of  opinion,  thai  I 
i^icted  for  a     no  authority  in  a  criminal  case,  to  order  a  defenaa 

conipiracy,  is 

compellable  to 

give  eTidcuce^  though  such  defendant  refoies  to  paj  his  expenses ;  and  the  indictment 

been  remoTed  bj  certiorari,  and  coming  down  to  tbe  assiaes  as  a  civil  record«  does  nc 

any  difference  as  to  this. 


(a)  The  usual  ooiine»  wbeiv  se- 
reral  defendants  appear  by  sepa- 
rate counsel,  is,  for  the   seni6r 
counsel,  employed  oo  that  aide  of 
the  question,   to   cron-examine, 
and  addreis  the  jury  first,  whidi- 
ever  defendant  he  may  be  employ- 
ed by ;  and  as  soon  as  he  has  con- 
cluded his  address  to  die  jury,  for 
the  coossel  for  the  other  defend- 
ants to  address  the  jury  in  succes- 
sion; and,  after  them,  such  de- 
fendants as  conduct  their  cases  in 
person :  and  then  for  the  counsel 
whofint  addressed  the  jury,  to  ex- 
amine his  witneuesj  and  then  the 
witnessesforthe  others  to  be  called: 
and,  in  conclusion,  fbr  the  proseeu- 
tor*s  counsel  to  reply.    This  rule, 
however,  I  have  known  to  be  de- 
parted firom;  fbr, in  an  excise  prose- 
cution fbra  riot,  tried  at  Gloucester, 
l)efore  Abbott,  C.  J.,  where  there 
were  eight  separate  defences,  his 
Lordship,  on  account  of  the  spe- 
cial circumstances  of  tbe  case,  al- 


lowed each  oocmsel  to  ej 
his  witnesses,  inunediatd; 
his  address  to  the  jury,  and 
the  defence  of  any  other  of 
fendants  was  entered  inl 
cases  of  conspiracy,  the  prib 
fbr  the  defendants,  in  the  o 
which  they  are  named  m  t 
dictment,  to  address  the  Ji 
themselves  or  their  counid 
out  any  regard  to  the  ooi 
one  defendant  being  aenioi 
counsel  of  another,  or  to  oi 
ing  counsel  while  anotb 
none.  In  thecaaebf  JBtt^ 
ry  Hunt  9f  Oik^  wlio  hi 
found  guilty  of  a  conspim 
defendant  Hunt  (none  of  the 
ing  counsel)  wished  to  add 
Court,  in  mitigatioD  of  ] 
ment,  after  the  other  defi 
had  done  so;  but  the  Goa 
that  they  must  speak  in  tfi 
order  in  which  they  wereni 
the  indictment 
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a  witness  his  expenses,  though  he  has  been  subpoB-  ^ 

I  by  such  defendant;  and  we  are  ako  of  opinion,  that  r^x 

Clm«  case  is  not  altered  by  the   indictment  having  been  j^*-^^ 

snored  by  certiorafij  and  coming  here  as  a  ci?il  re-  &Othen. 
Td  (A). 

The  witness  was  examined  without  being  paid. 

Verdict—Cooke,  Guilty ;  Jenkinson,  Not  Gailty, 
Tawnton  and  Russell  for  the  prosecution. 
Campbell^  for  the  defendant  Jenkinson. 

[Attornies — Hanrot  9r  M.  aiid  OrchmrdJ] 


Rex  v.  Yeates.  Ajnil  5. 

\tHIS  was  an  information  in  nature  of  a  quo  warranto^  Practice. 
nulling  on  the  defendant  to    show  by  what  authority  J^J^^^Sf. 
lie  exercised  the  office  of  a  burgess  of  the  town  of  Mon*  formition^  if 

,  the  affirmatiTe 

**Wltn.  of  the  iffues  ii 

The  defendant  pleaded  several  pleas,  and  the  relator  ^^  ****  defend- 

,.    .  .  M  ant,  hebegmi; 

plied  speaany.  bat  if  it  is  <m 

the  relator,  h|r 
does. 

Denman^  Common  Serjeant, for  the  defendant,  contend- 
sd|  that  he  ought  to  begin,  as  the  defendant  was  called 
«|Km  to  show  by  what  authority  he  exercised  the  office. 

[h)  Whether  a  witness  is  liable  him  when  thejsubpoeiia  was  serv- 

to wi tttachmeiit  <br  disobedience  od,  has  never  been  decided;  but 

"f  a  subpcena  in  a  criminal  case,  the  better    opinion  seems  to  be, 

^  he  doei  uot  go  to  the  trial,  be-  that  he  is  bound  to  obey  the  writ» 

^vm  his  expenses  were  refused  though  his  expenses  are  refused. 

y2 
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He  ought  to  show  his  authority  for  so  doiogyand  then  the 
relator  might  impeach  his  title  to  the  office  if  he  coord. 


TauntoHj  contrcu^JThe  relator  ought  to  begin, 
objects  to  the  defendant's  right  to  hold  the  office. 


bt 


Park,  J— .1  believe  the  point  is  new.  As  the  afflroim- 
tive  of  the  issue  is  on  the  defendant,  he  must  begin;  bat 
if  on  the  pleadings,  the  affirmative  had  been  on  the  re- 
lator, he  must  have  begun. 

Denman^  Common  Serjt.  for  the  defendant. 

Tbtm/on,  for  the  plaintiff. 

[Attoniie»— 7>2er  and  PhapaU.'} 

Id  cases  of  this  sort,  it  is  often  s  quite  certain  that  both  partie 
great  object  to  determine  wliicb  most  call  witnessei :  the  party  thi 
■ide  shall  begin ;  because,  if  it  is      begins  has  the  reply. 


AprU  5th.  Whitb  and  Another,  Assignees  of  Stms,  v.  Oairbb. 

A  person  bmv-    JLROVER  for  cloth.    Plea Not  guilty,  except  aa  t 

gooi^dlwjinot  '35  yards;  as  to  which  judgment  went  by  default. 

wave  that  lien  The  defendant  was  a  dyer,  and,  as  such,  had  a  lien  o 

fact  of  his  omit-  aH  the  cloth  but  the  135  yards;  but  it  appeared,  thai  tii 

ting  to  say  that  bankrupt,  after  act  of  bankruptcy,  and  after  aknowledg 

MIO  GIB1ID8  CDw 

goods  in  that  by  the  defendant  of  his  insolvency,  sold  the  whole  of  lb 

iiSJ^J'^mrndedf  ^'^^'"»  *«  ^®"  **^  covercd  by  the  lien,  as  the  residue;  bi 

Nor  is  it  soffi-  when  a  demand  was  made  of  the  whole  of  it,  the  defend 

of  a  waver  of  ^^^  merely  said  he  would  not  give  it  up;  but  did  iiol^*i 

lib  lien  that  be 

bought  these  goods  with  others^  and  also  refuses  to  deliver  up  the  other  good**  tboo^  In  li 

no  tten  on  them;  the  sale  of  both  sets  of  goods  being  Toid. 
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terns,  say  whether  he  meant  to  insist  on  the  purchase  or 

on  the  lien.  White 

&  Another^ 
Anignees  of 

Vaitnton,  for  the  plaintiffs,  contended,  that  the  case        Syub^ 
or  Joardman  ▼•  Sill,  1  Camp.  410  (a),  was  nearly  in  point;      Gainer. 
and  that  the  plaintiffs  were  entitled  to  recover;  because, 
at  the  time  of  the  demand,  he  claimed  no  lien,  and  there^ 
fore  most  be  taken  to  have  waved  it:  and  besides,  it  was  * 

oletr,  that  he  meant  to  rely,  not  on  the  lien,  but  on  the 
purchase,  as  he  equally  refused  to  deliver  up  those  cloths 
Ml  which  he  had  no  lien. 

Park,  J.,  was  of  opinion,  that  unless  the  defendant  had 
^nved  his  lien,  it  still  existed  in  his  favour;  and  that  no- 
tliiog  like  a  waver  of  the  lien  appeared  in  this  case.  His 
loi^bip  therefore  directed  the  jury  to  find  the  value  of 
tlac  185  yards  only,  which  they  accordingly  did;  and  then 
ibimd  a  verdict  for  the  defendant,  as  to  the  residue. 

TauntaHf  for  the  plaintifi. 
,  for  the  defendant. 

[Attornies — Bevan  and  Harru.^ 


COURT  OF  COMMON  PLEAS. 

UFORE  BEST,  C.  J .,  AND  PARK  AND  fiURROUGH,  JS. 

In  Bank. 
Todijf^  Serjt.,  for  the  plaintiffs,  moved  for  a  rule  nisi     Mmf  SM, 

(«)  Is  the  case  ciBoardman  ▼.      claims  them  as  his  own  property^ 
Sm,  it  was  ruled,  that  if  a  person      trover  may  be  maintained  against 


iMia  lien  upon  goods  for  ware-  him,  without  a  previous  tender 

Imok  rent»and  when  they  are de-  having  been  made  to  him  of  the 

Bisodcd  of  him,  he  makes  no  men-  amount  of  his  Ken. 
tioD  of  any  claim  of  lien,  but 


9M 


laM. 


Waitk 

9l  Aiiothefy 

AnigneeB  of 

Syms, 

Gaikeb. 
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for  a  new  trial;  becausif  the  jury  had  not  fouw 
diet  for  the  plaintiff^  for  the  yalue  of  the  wboh 
cloths.  He  urged  the  same  points  as  were  take 
triah 

BesT,  C.  J. If  the  defendant  had  said  that  he 

the  goods  as  purchaser^  or  in  any  other  right  tba 
from  bis  lien,  t  am  of  opinion  that  that  wootd  ha 
a  waver  of  his  lien;  but  here  his  omitting  to  say 
right  he  claimed  them,  is  clearly  not  a  waver  of 
The  defendant  keeps  the  goods,  not  saying  in  whi 
and  the  plaintiffs  seek  to  recover  them  in  an  a 
trover.  To  do  that^  he  having  a  lien,  they  mils 
him  the  amount  of  his  lien,  before  they  have  a  c 
right  to  the  goods. 


Pabk  and  BuRROtJOH,  Js.,  expressed  themselvt 

same  opinion* 

Rule  re 


ApnlM. 


FafeEMAN  V.  Arkbll. 


If  A  magistrate,  T^^HIS  was  a  new  trial  of  the  case  reported  at  pi 

in  an  action  for 

a  malicions  pro-   ff^ 

secaUon,i8 call-      D^,  Timbrell,  the  magistrate,  proved  the  delivei 

papers,  at  the  Quarter  Sessions,  to  the  Deputy  < 

inauon  taicen       ^^     p^^^^^   ^  ^  ^j^f^ 

before  biro,  and  ' 

be  Btate  that  he      Mr.  Bloxsomc,  deputy  clerk  of  the  peace,  proi 

on  searching  his  office,  no  such  papers  could  be  i 


ed  on  to  pro- 
dace  an  infor- 
mation taken 


delivered  it  at 

the  Quarter 

Seauons  to  the 

Clerk  of  the 

Peace«  or  his 

clerk;  if  the 

Clerk  of  the 

Peace  proves 

that  he  cannot 

find  it  in  his  office^  that  is  sufficient  proof  of  loss,  to  let  in  secondarj  evidence,  with( 

the  clerk  of  the  Clerk  of  the  Peace. 


Park,  J.—The  Court  of  King's  Bench  have  i 
that  as  Dr.  Timbrell,  the  magistrate,  cannot  find 
pers,  and  the  Deputy  Clerk  of  the  Peace  also' 
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tkat  it  safficient  presumptive  evidence  of  their  lo«s  to  ea-         ^^ 

liAlthe  pltintiff  to  give  aeoondftry  evidence  of  their  obn-  FainiAv 

li«liy  vithont  calling  Mr.  Bloxsome's  clerk.  .    *' 


was  given  to  show  a  want  of  probable  eanse 
aKJintlioe. 

Verdict  for  the  plaintiff;  —  Damages,  £5. 

(kmpbell  and  6od$m,  for  the  plaintiff. 

•  Tmmion  and  Russell  for  the  defendant. 


[Attoroies-^GWiOfi  and  fVyar.l 


See  thb  case,  mmitf  page  1S5. 


Jones  and  Others  v.  Carrinoton,  Clerk.  Afrilfkk. 

Ibis  was  an  issue,  directed  by  the  Vice-Chancellor,  to  iMoetocrjoM 
(7 ''whether,  from  time  whereof  the  memory  of  man  deoce!"* 
"ronneth  not  to  the  contrary,  there  had  been  payable  and 
"paid,  and  of  right  ought  to  be  paid^  to  the  Vicar  of  the 
*  parish  of  Berkeley,  one  penny  for  every  milch  cow  kept 
^  b  the  parish,  at  any  time  within  the  year,  the  sum  of 
^  one  penny,  at  Lammas,  old  style."  And  a  similar  issue 
oa  a  modus  of  one  penny  for  every  coIt« 

The  defendant  at  law  was  vicar  of  the  parish,  and  the 
pUatiflb  at  law  were  farmers  there.  A  bill  had  been 
flriby  the  vicar  for  an  account  of  all  small  tithes:  at 
Af  hearing,  mod  uses  on  many  other  articles  were  insist- 
4i  OS;  but  all  of  them  were  then  disposed  of,  except 
^we  two,  as  to  which  the  present  issues  were  ordered. 


9IS  .  CASES  ON  TIiB< 

.  Mi^  In  support  of  .  the  oMdoMt, 

JovBi  A  witnoM  produced  from  the  bishop's  registrjfi 

&Otli<!n      j^^^j  Decembw  11, 1800,  signed  by  the  defend 

CARRivoT02f  upwards  of  thirty  occupiers.    This  terrier,  whici 

faoe  of  it;  purported  to  be  c<^ied  from  a  Um 
1682,  stated  these  modoses  and  a  great  many.oi 
,   cies  of  tithe. 

Aoother  witaess  produced  e%ainined  copies  of 
•         answer,  and  depositions,  in  the  cause  in  Chan 
the  purpose  of  reading  the  depositions  of  such  i 
as  had  died  since  the  hearing  of  the  cause. 

It  was  wished  to  read  the  deposition  of  ]lr< 
who  was  dead,  and  who  was  admitted  by  the  p 
counsel  .to  be  an  owner  of  lands  in  the  parish,  at  i 
but  this  did  not  appear  on  the  face  of  his  deposit 
his  deposition  had  been  read  at  the  hearing  in  Chi 

The  defendant's  counsel  objected. 

On  inaes  to  trj  Park^  J.  held,  that  all  owners  of  lands  in  d 
^  of  lands  in    ^^te  incompetent  witnesses  (a),  and  would  not  i 

the  pnritb,  are 

not  competent  witnesses;  and  the  depositions  of  soch  witnesses  as  are  dead  cam 
if  it  IS  shewn  that  thej  were  interested,  though  no  soch  thing  appears  in  the  dep 
tbongh  their  evidence  was  read  in  equity. 

(a)    In  the  case  of  Lord  Clm^  to  repair  that  cbapd»  i 

rieard  ▼.  Lady  DewUm^  1  Gwill.  lands  there  is  not  a 

560.  it  waa  hdd«  that  where  a  pa-  witness,  to  disprore  i 

ritby  or  Till,  claims  to  be  exempt  though  his  property  ii 

fttmi  tithes,  any  one  who  would  palion  of  a  tenant,  wl 

be  liable  to  tithes,  if  the  parson's  pay  rent,  without  soy 

claim  were  allowed,  is  not  a  com-  for  the  land-owner  is  i 

petent  witness  for  the  exemption,  remoying  a  permanc 

This  decisioo  only  shut  out  the  and  so  improving  the 

eridence  of  the  tithe  payen^  but  estate.  And  in  the  cai 

left  the  land-owners  untouched,  v.  Danii  (MS.)  trie 

But  the  case  of  Rhodes  v.  Ains-  mouth,  Garrow,'B, 

Mwrlhf  1   B.  &  A.  8^,  decides,  on  an  issue  to  try'  i 

that,.oo  the  trialof  an  issue,  whe-  modus,  all  owneta  sf  1 

ther  the  owners  of  property  with-  competent 
^                          in  a  certain   chapelry  are  liable 
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deposition  of  any  owner  of  lands  in  tbe  {Nirabi  wbe  bad 

died  sinoe  tbe  bearing,  to  be  read^  tbougb  it  did  not  ap-        jovjui 

pear,  by  bis  deposition,  tbat  be  was  an  owner  of  lands.  ^  Othen 


CAUiisoToir 
'As  plaintiff's  counsel  wisbed  to  read  a  part  of  tbe  de-        Cleit. 
peiitlMiy  in  whicb  be  prored  tbe  signature  of  tbe  Ber.  S^ 
Jnner  (a  former  Vicar)  to  a  paper. 

Ibf  defendant's  counsel  objected,  that  as  Dr.  Jenner 
me  examined  to  merits,  it  invalidated  bis  wbole  deposi-^ 
tioa;  and  furtber,  tbat  even  in  tbe  answer  to  tbe  interro- 
gjiofyimder  wbicb  be  proved  tbe  bandwriting,  be  said 
—ethiiig  in  fiivour  of  tbe  paper  be  proved. 

Pais,  J,.-.Tbose  parts  of  tbe  deposition,  wbicb  go 
to  prove  the  bandwriting  only,  may  be  read,  and  no 
ewm; 

He  paper  so  proved,  was  read. 

nnW  an  agreement  for  a  lease,  for  seven  years,  of  tbe 
ncvial  tithes  of  Berkeley,  to  Samuel  Pearce ;  it  was  not 
vrier  seal,  nor  on  any  stamp. 

The  plaintiff's  counsel  wisbed  to  give  in  evidence,  re-  whether  the 
tnpli  iar  tbe  payments,  laid  as  moduses,  given  by  Sa-  "^w^^eiiee 
leel  Pearce  to  different  occupiers  of  lands  in  tbe  pa-  «re  admissible 

^  evidence  of  a 

•'»■•  modus— 

Qasre:  and 

The  defendant's  counsel  objected  to  tbe  admissibility  sufficient  proof 
tf  these  receipts,  on  tbe  ground,  tbat  tithes  lying  in  grant,  that  he  is  lessee. 
iid  not  in  livery,  no  interest  passed  by  this  agreement, 
imdk  was  not  under  seal ;  and  furtber,  tbat  if  it  did  con- 
iilnte  Pearce  a  lessee  of  tbe  tithes,  his  receipt  was  no 
MIence  i^^ainst  tbe  rights  of  tbe  church,  as  the  acts  of  a 
ttmte  tor  years,  of  a  tenant  for  life,  could  never  be  bind- 
mgon  tbe  rights  of  the  inheritance,  and  cited  the  case  of 
Wood  V.  reel,  1  Dow.  &  Ry.  20. 


CASBS  CWr  THE 
P^BHt  J.  bdd  them  admiisible. 


Jomi 
&Othen 

V. 


Thejr  were  read. 

^^-^"J*®"       A  witness  proyed»  that  for  about  40  years  before  the 

ioemnbeiicy  of  the  defendaott  her  father  sad  brother^ 
named  Croome,  had  successively  bees  tenants  of  die 
tithes  (after  Pearce)  uoder  the  sii:  immediate  [Mnodecssi 
sors  of  the  defendant. 

The  phintiff 's  coonael  wished  to  put  in  the  iweifil  of 
theCroomes. 

The  defendant's  eouniel  contended,  that  this  certainly 
was  not  enough  to  connect  them  with  the  Ticare^ 

Pabk,  i^  however,  held  the  lecsipts  admissible* 

Another  witness  was  called,  who  admitted  that  he  «am 
an  owner  of  lands  in  the  parish,  and  stated  that  he  had 
found  the  receipts  he  produced  among  the  papera  ef  lam 
wife's  fiither,  who  was  a  relation  of  the  person  wlio  was 
named  in  the  receipts,  as  baring  paid  the  money* 

The  defendant's  counsel  objected,  that  as  he  was  an  in- 
competent witness,  he  ought  not  to  be  allowed  to  gfifs 
evidence  to  accredit  the  papers  he  put  in ;  for  that,  thsngfc 
an  interested  witness  might  hand  in  papers,  he  wan  not 
to  be  allowed  to  give  any  oral  account  whatever. 

PAnK,  J..^  He  may  say  where  he  got  the  papera  he 
puts  in,  though  he  is  interested. 

Some  old  witnesses  proved  a  reputation  in  the  pariahf 
that  there  were  such  tnoduses  (i). 

(b)  Id  caaeiof  paxodiial  modutf  witneues  os  each  lide  prove  tlie 

the  gcDeral  reputation  in  the  place*  reputation  to  be  their  way.   WH- 

that  there  it  or  is  not  a  modiUi  it  nettes  very  often  differ  af  to  lactic 

evidence;  but  it  is  generally  of  and  oftener  slill  at  to  reputation.- 
little  value*  at  in  mott  catet  the 
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I^or  tbe  defendant. An  examined  extract  firom  Pope 

HiAcAas's  Taxation..-An  examined  extract  from  the  Va^       Jowi 
lorEcclesiasticus,  temp.  Henry  8tb..-^nd  an  examined  ^^ 

extnet  from  the  Parliamentary  Survey  of  1649(c)  were  ^^*^%"1?*®" 


(f)  lliis  Burvej  was  founded  on 
hiqinitions  taken    before   cotai- 
aWoMTiy  in  which  a  jury  found 
III  odeaiaatical  Btate  of  each  pa- 
lib  It  tint  time;  and  the  ffxetA 
mancy  of  this  survey  is  spoken 
tf  by  Lord    Ellenborough,   in 
llEk  284,  and  I  M.  &  S.  894. 
Of  tboe  inqoisitioDS,  (under  the 
mk  of  the  jurors,)  a  few  remain 
k  the  Rolls  chapel,  and  one  of 
0ni,relatiye  to  the  living  Laken- 
batt  was  produced,  fh>m  the  re- 
liiliyorthebiBhopof  Norwich,  in 
Ik  leoent  case  of  Butt  ?.  Wise- 
a«;  hut  a  perfect  copy  of  the 
lUeof  them  is  contained  in  seve- 
nlhrgeMS.  volumes,  which  are 
tkpwtedin  the  library  6f  Lambeth 
pdace.     These  volumes  are  but 
odpiciof  the  original  inquisitions; 
bdt  as  the  originals  were  mostly 
these    copies    are    evi- 
But  it  should  be  observ- 
dltimt  an  examined  extract  of 
dtt Parliamentary  Survey  in  Lam- 
bdh  palace  is  evidence,  though 
ft  nay  be  said  it  19  but  the  copy 
of  a  copy.    I  have  seen  these  ex- 
aaniied  extracts  constantly  given 
kk  evidence,  both  in  courts  of  law 
aad  in  Equity.    The  only  cases  in 
prist  that  I  am  aware  of,  that  re- 
gard the  admissibility  of  the  sur- 
vcya  taken  by  the  authority  of  the 
Fwliamcat  during  the  usurpation, 
are  Umderhill  v.  Durham,  Freem. 
Mft  and  a  Gwill.  542,  and  the 
cases  there  cited,  which  decide 
that,  though  taken  during  a  usurp- 


ation, they  are  evidence.  With  re- 
gard to  the  admissibility  of  a  wpy 
of  the  Survey  in  Lambeth  palace^ 
I  have  been  fiivonred  with  an  ex- 
act copy  of  a  note  of  a  decision  op 
the  subject.    This  note  is  in  the 
handwriting  ofDr.Ducarel,  who 
was  formerly  keeper  of  the  re- 
cords there,  and  is  written  in  the 
volume  which  contains  the  index 
to  the   Parliamentary  Survey.*— 
The  learned  Dbctor^s  note>  which 
I  have  seen,  is  in  the  following 
terms:— <*  igth  July,  1775.    In 
the  Exchequer;  Sittings  after  Tri- 
nity Term,  at  Seijeanfs  Inn,  pre- 
sent. Lord  Chief  Baron  dHTTHV, 
the  Barons  Eras  and  BimLAVD: 
Travis  against  Oxtan  jr  Othen* 
Concening  the  tithe  hay  of  Ne- 
therpool,   within    the  parish  of 
Eastham  in  Cheshire.      A  copy 
of  the  Parliamentary  Survey  of 
church  lands  (so  far  as  relates  to 
tliis  parish,)  long  since  deposited 
in  the  MS.  library  at  Lambeth, 
and  properly  authenticated  by  the 
archbishop*s  librarian  and  keeper 
of  his  records  there,  being  offered 
to  the  Court  as  evidence  on  tlie 
behalf  of  the  plaintiff,  it  was  ob- 
jected on  behalf  of  the  defendant, 
'  that  the   survey  deposited    at 
Lambeth  being  itself  only  an  of- 
fice copy,  it  ought  to  have  been 
produced  there,  and  not  an  au- 
thenticated copy  thereof,  which 
it  was  said  could  not  be  admitted 
as  evidence  *  But  upon  the  plain* 
tiff*s  counsel   producin|t  to  the 
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CASES  ON  THE 


Clerk. 


JQ^  ^     put  in.    Neither  of  these  mentioned  any  modus  to  be  jgtj* 

Jovn       fthle  in  this  parish.    An  examined  copy  of  the  billt  as* 

&  Othen     gwer,  and  depositions,  in  a  suit  in  the  Exchequer,  in  the 

Cauihgtoh  reign  of  Charles  the  Second,  between  the  then  vicar,  sal 

an  occupier  of  lands,  for  an  account  of  small  tithes,  nm 
also  put  iti.  This  suit  was  the  case  of  Dasfidd  v.  Cm^ 
nockef  reported  in  Hardres,  329;  the  then  defendant  fil 
not  set  up  any  modus^  and  one  of  his  witneasea  stelii 
that  the  vicars  of  Berkeley  always  received  <*  the  prifii 
tithes  of  the  parish''  (d). 


Court  (from  the  printed  journals) 
the  three  orders  of  the  House  of 
Commons,  dated  August  Oth,  and 
August  7th,  1660,  and  May  Idth, 
l66d,  relative  to  these  Parliamen- 
tary Surveysythe  Court  over-ruled 
the  objection,  and  unanimously 
agreed,  that  these  surveys,  and 
all  other  papers  delivered  with 
them  to  the  then  archbishop  of 
Canterbury  were  originals,  and 
ordered  authenticated  copies  of 
them  to  be  henceforth  admitted 
as  evidence;  and  an  entry  of  this 
order  was  that  day  made  in  the 
register  book  of  the  Court  of  Ex- 
chequer.** The  orders  of  the  6(h 
and  7th  of  August  merely  direct, 
that  all  records  relative  to  church 
lands  and  property  be  deposited 
in  an  office  in  Broad  Street,  and 
that  of  the  Idth  of  May  states,  that 
Mr.  Crouch,  a  member  of  tlie 
House,  stated  that  he  had  received 
from  Mr.  Nye,  in  pursuance  of 
the  orders  of  tlie  House,  divers 
presentations,booksof  institutions, 
and  other  records  and  writings 
relative  to  ecclesiastical  livings, 
and  desired  the  direction  of  the 
House.  The  House  ordered  that 
the  records,  presentations,  books 


of  institutions,  and  other  wiitiim 
should  be  delivered  into  the  k^ 
of  the  Most  Rev.  Father  in  Go^ 
the  Arohbishop  of  CuAabmjf 
**  who  is  denred  to  take  care  tk» 
off  that  the  same  may  be  jpmsv- 
ed  in  perpetuity  fir  puNk  Mk* 
Another  vote  follows  regvdkf 
records,  vrhich  relate  totfaedMr 
ent  bishoprics  and  chapten^wUdk 
are  also  to  be  delivered  to  tts 
archbishop,  who  is  to  send  Ikli 
last  to  the  respective  Mmissk 
chapters  who  are  therein  ooseaa-^ 
ed,  if  he  thinks  fit.  •«  And  iU 
further  ordered,  that  dieKiW 
be  printed  and  published;  tbftaf 
persons  concerned  maytdoeii* 
tice  thereof.** 

(d)  Old  depositions  in  hmtt 
tithe  suits,  in  the  same  pariihitft 
constantly  admitted  in  evidence^ 
and  so  are  answers,  if  they  iMt 
to  the  tithes  of  the  same  kaiUs 
and  these  are  equally  eM&kkl 
whether  there  has  been  any  de-  * 
cree  or  not    To  g^ve  the  dqnri* 
tion  in  evidence^  yoa  moit  ptf 
in  examined  copies  of  the  bill  mi 
answer,  before  you  can  ghre  jb 
evidence  tl>e  *  examined  copy  dT 
the  depositions.    Botithssbeoi 


.  / 


OXFORD  CIRCUIT.  6  GEO.  IV. 

ADezamiDed  extract  of  the  minister's  accounts  in  the 
wiigmentation  office  was  produced,  to  show  that  a  place 
cdled  Hulle»  alias  Hill,  was  a  hamlet  of  Berkeley,  in  the     ^  <>^«» 
rdgB  of  Henry  8tb;  and  from  the  extract  from  the  Parlia^  Carrinoton 
MMtary  Surrey,  it  appeared  that  it  was  so  in  1646. 

The  incumbent  of  the  Hying  of  HuUe,  otherwise  Hill, 
pmrad  that  it  was  now  called  a  parish,  and  that  he  re- 
CHTed  the  yicarial  tithes  of  it  in  kind,  and  that  no  modus 
ever  claimed  there  to  his  knowledge  or  belief. 


Clerk. 


'  Oa  thb  eridence  the  jury  found  a  Verdict  for  the  plain- 
lift,  on  both  issues. 

r 

nmUoHj   LudtoWf   Campbell^   and    TVoist,  for  the 
plntills. 

Omwoodf  Rusself  and  CrosSf  for  the  defendant. 


[  Attoroiei— IFfti^e  and  Keene.] 


hddttlMil  deporitioDsmay  be  read 

vttoit  the  bill  and  answer,  if 

llfey  are  ID  ancient  that  no  bill  or 

tUmu  can  be  forthcoming;  as, 

inalyy  bilb  and  answers  were 

aiCcsniiled.  SeeBfyonv.BoolU, 

iFHcSb  aS4.    In  lUingwwtk  y. 

Ufk,  4  GwiD.    1619,    the  de- 

|iMilMia  made  in    an   old  snit 

«tie  tendered  in  evidence  before 

Hsan,  J.  without  producing  the 

bfll  and  answer,  or  proying  that 

Am?  iiiligence  had  been  used  todis- 

corer  them,  bat  without  effect; 

Hbatb,  J.  held  them  clearly  in 

On  a  motion  for  a 

\,  the  Court  of  Exche- 

hdd  that  the  learned  Judge 

mistaken   in  reiecting  the 

1;    but  Sir  H.  Gwillim 

that  he  was  informed  that 

the 'Judges  gave  no  reasons  why 


they  thought  the  depositions  ad- 
missible under  these  circumstan- 
ces. In  the  case  of  Hunt  v. 
DouffUUf  (MS.)  sittings  after  M. 
T.  1891,  which  was  an  issue  to  try 
a  Modtti,  Cople^f  Seijt  objected, 
that  certain  old  depositions  should 
not  be  read,  as  the  bill  and  an- 
swers had  not  been  produced. 
But  it  appearing  that  they  had 
been  searched  for  and  could  not 
be  found,  Abbott, C.J.  said,  *'Ab 
search  has  been  made  for  the  bill 
and  answer,  and  tliey  cannot  be 
found,  I  must  admit  the  deposi- 
tions without  them.**  However, 
the  bill  and  answer  are  always 
highly  material  if  they  can  be  got, 
as  they  show  whether  or  not  the 
point  the  witnesses  speak  to  was 
in  issue  or  not. 


CASES  ON  THE  OXFORD  CIBCUIT. 


BEFORE  SIR  J.  LEACH,  KNIOBT,  VICE-CHAKt 

Cwrwood  DOW  moTed  that  his  Honour  would 
Mr.  Justice  Park,  for  a  copy  of  his  notes  of  tht 
this  issue,  on  the  ground  thai  the  receipts  of  Pci 
the  receipts  of  the  Croomes  were  inadmissiblei 
the  receipts  of  a  lessee  for  years  of  tithes,  wen 
dence  against  the  rights  of  the  perpetuity;  and 
that  there  was  no  sufficient  evidence  to  show  thi 
lessees;  and  on  the  ground  that  interested  witness 
not  to  have  been  permitted  to  speak  in  favour^ 
curaents  they  produced ;  and  that  if  inadmissible  • 
had  not  been  received,  the  weight  of  evidence  w^ 
been  clearly  with  him. 

The  Vice-*Chancellor  granted  the  motion  (e). 


(e)  The  Court  of  Chancery, 
when  it  directs  the  issue,  always 
orders,  that  if  the  parties  cannot 
agree  oo  the  form  of  tJie  wie,  it 
shaU  be  settled  by  one  of  tbe 
Hasten;  butia  general,  the  de- 
daratioQ  on  Uie  issue  is  drawn  and 
■igoed  by  the  junior  counsel  of 
the  plaintiff  at  law,  (who  is  usu- 
ally the  defendant  in  Equity), who 
also  draws  the  plea,  whicfa  is  al- 
ways in  the  sanoe  farm,  as  it  al- 
ways admits  the  aapposed  wager 
aaentioned  in  tbe  declaration,  and 
oaljF  coatesta  the  tet  ta  be  tried 
by  tbe  issue;  and  this  draft  is  sent 
to  the  opposite  party,  wfiose 
couDsd  examines  and  signs  it  The 
case  is  then  conducted  through  all 
ha  stages  in  the  oaanmon  law  coart, 
precisely  as  any  other  action  would 
be ;  and  if  either  party  wiabes  to 
have  a  special  jury,  it  is  struck  in 
the  same  way  as  it  would  be  in 
an  action.  The  case  is  tried  in  the 


usual  way,  except  that 
tiff  uever  loses  the  v 
cause  he  does  not  prof 
matiTC  of  tbe  issue  pvte 
is  laid,  as  it  is  alwap 
the  order  for  the  isns 
jury  may  find  special  foe 
Judge  indorse  aucb  Am 
back  of  the  record,  ill 
is  wished,  it  cannot  bei 
in  tiie  court  of  laiv,  ba 
obtained  in  Equity*  It 
apply  for  a  new  trial  t 
brancb  of  tbe  Court  of 
which  directed  the  imm 
case  of  PemUrimi  t«  J 
U  Yes.  50,  decides,  Hm 
sue  is  directed  by  the 
the  Rolls,  a  motioa  for  i 
may  be  made  befolne 
ChanceHor.  A 
be  moved  for 
groiiods  en  which  it  oool 
ed  in  a  case  in  «  cooi 
such  as  Bsisdirection  of^ 
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ADDENDA 


COURT  OF  COMMON  PLEAS. 

WORE  BEST,  a  J.»  AND  PARK  AND  BURROUQH,  JS. 


Rawlimos  v.  Hall. 

See  anie^  p.  II.  The  rale  for  a  new  trial  in  this  CMe 
hmg  been  argued,  the  Court  were  of  opiuion,  that  the 
Iroker  (Little)  was  bouud  to  produce  his  books,  kept  under 
(h«ftil«te  7Gee. 2;  c  8>  S  9,  though  he  ai%bt  thereby  ari^ 
Uate  himself;  but  as  he  had  no  notice  to  produce  his  book 
kept  under  this  statute,  but  only  was  commanded  by  his 
nbpoena  duces  tecum^  to  produce  his  **  contract  book/' 
Ike  Court  made  the  rule  absolute  for  the  new  trial,  on 
ptfiieiit  of  costs. 


miki  sgaioit  evideoce^acc.  The 
wit  it,  ibr  one  of  the  couiuel, 
lb  mm  at  the  trial  (geoendly 
ftl  Muor),  to  go  iuto  the  Court 
iSqAjf  and  move  that  the 
IM.Chaiiedlor,  or  Vice-Chan- 
ffim^im  the  cam  bm^  he\  will 
i|ply  to  the  Judge  who  tried  the 
CHH^  fir  a  copy  of  his  notes  of 
^  tiiaL     Some    good    ground 
•■t  be  stated  for  this  motion,  as, 
if fmatedy  it  is  considered  as  tair- 
Issnat  to  a  rule  nisi  for  a  new 
lailiBaesamKNilaw  court.    Of 
Mi  VMiCkiD,  two  days  previoua  no- 
te wamk  be  given  te  the  opposite 
ftK^ijt  who  may  oppose  it  by  coun- 
ad  if  he  chooses.    Itis  not  abso- 

that  this  BiotioB 
he  auUb  within  the  first 
daya  of  the  term  after  the 
trial;  bat  it  is  made  on  one  of  the 


jtfay  eSad. 


days  qjfpointed  by  the  Lord  Chan- 
cellor for  hearing  motions  (which 
are  called  seal  days) ;  and  if  it  is 
granted,  the  Judge  of  the  Court 
of  Equity  sends  to  the  Judge  who 
tried  the  issue,  for  a  copy  of  l{m 
notes.  When  the  Judge  has  sent 
his  notes,  the  motion  for  a  new 
trial  is  in  a  state  to  be  argued,  and 
of  this  argument  two  days*  notice 
is  also  necessary.  The  case  is  then 
argued  by  the  counsel  on  both 
sides,  usually  by  those  who  were 
at  the  trial,  in  addition  to  seme  of 
the  Equity  counsel  originally  en- 
gaged, and  the  Judge  of  the  Court 
of  Equity  decides  whether  theie 
shall  be  a  new  trial  or  not  On 
issnes  oat  ef  Chancery,  no  coats 
are  gifen  in  theconrtof  few;  b«t 
they  are  in  the  discretion- of  the 
Court  of  Equity. 


836  ADDENDA. 

MJbr  and  Ors.  v.  May  and  Ora. 

See  anie^  p.  44.    The  rale  nisi  for  a  new  trial  ia  i 
caaet  was  neFer  drawn  up,  the  case  being  compromiaec 

THE  cases  ofSanderscn^  CMAerf, assignees  of  Barg 
Laferestf  anie^  46;  and  Lee  v.  Joseph^  ante^  46;  i 
GOBipromisedy  before  the  rales  nisi  for  a  nonsuit  in 
former  case,  and  for  a  new  trial  in  the  latter,  came  oi 
be  argued.  These  cases  were  therefore  struck  out  of 
paper. 


Evans  v.  Ybatherd. 

See  ante,  p.  49.    In  this  case  the  Court  made  Ae  i 
absolute  for  a  new  trial. 


COURT  OF  EXCHEQUER. 

BEFORB   ALBXANDER,  C.  B.,  AND   GRAHAM^  GARBC 

AND   HULLOCK,  B8, 

Mt^  SUL  HuLM B,  Clerk  v.  Pardob,  Widow. 

See  antef  p.  93.     In  this  case  a  rale  itin,  for  entac 
a. nonsuit,  had  been  obtained;  but  upon  argument, 
Court,  being  of  opinion  that  the  verdict'bught  to  ill 
discharged  the  rule. 


COURT  OF  KING^S  BENCH. 

BEFORE  BAYLET,  HOLROYD,  AND  LITTLEDALBp  J 

Bloxsomb  V.  Williams. 

See  ante,  p.  294.    The  Court,  after  hearing  the 
for  entering  a  nonsuit  in  this  case  argued,  were  of  opii 
that  the  verdict  for  the  plaintiff  ought  to  stand,  and  III 
fore  discharged  the  rule. 


CASES 


AT 


NISI    PRIUS 


AT  THE 


IMttttigf  in  anH  after  etinitp  enm. 


PROMOTIONS. 


IN  Trinity  Terniy  Stephen  Gazelbe,  Esq.  one  of  his 
Kijetty'ii  counsel,  was  called  to  the  degree  of  Serjeant 
at  Law,  and  afterwards  appointed  one  of  the  Judges  of 
tke  Court  of  Common  Pleas,  vice  Sir  John  Richardson, 
Kught,  who  resigned ;  and  Robert  Spankie,  Esq.  and 
km  Adams,  Esq.  were  called  to  the  degree  of  Serjeant 
hIaw. 


f 


COURT  OF  KINGS  BENCH. 

Sittings  at  GuUdhaU,  in  Trinity  Term,  1824. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 

ffFTu)  sat  'for  the  Lard  Chief  Justice.) 

1824. 
Webb  v.  Smith,  Gent,  one  &c.  JrmeSorA. 

Assumpsit  against  an  attorney  by  a  copying  clerk  for  An  articled 

^ clerk  to  an  at- 

'•S®**  tomej,  wlio  it 

bound  bj  bii 
iMUes  to  keep  all  his  roaster's  secrets,  is  at  liberty  to  give  in  eTidence  statemenU  of  his  mas- 
^  lot  made  nnder  a  charge  of  secrecy,  nor  affecting  the  interests  of  the  matter'a  dients;  tbo' 
^  disctoMire  may  go  to  support  a  citiI  action  against  the  master. 

Z 


338  CASBS^  AT  NISI  PRIUS. 

1824.  Mr.  Frankuniy  an  AUorDey,  was  called  on  the  part  of  Htk^ 

Webb        plaintiff,  and  asked  whether  the  defendant  had  not  made 

V-  _        some  statement  to  him  respectinir  the  salary  he  intended 

Smit.t,  Gent.   ,.,.,.    ,.^  ®  .         . 

one  &c.       to  give  the  plaintiff. 

The  witness  objected  to  answering,  on  the  ground  that 
the  statements  enquired  after  were  made  during  the  time 
he  was  serving  as  an  articled  clerk  to  the  defendant;  and 
that  by  his  articles  he  was  required  to  keep  all  his  Bai- 
ter's secrets,  for  the  performance  of  which  articles  he  had 
also  given  a  bond. 

LiTTLEDALB,  J.  inquired  if  the  defendant  had  entnul— 
ed  these  statements  to  him  as  a  secret;  and  was  aaswertf  9 
tliat  h^  did  not  give  any  directions,  that  they  wera  att 
be  communicated. 

His  Lordship  th«n  ruled,  thati  as  the  statements  did 
relate  to  any  matter  of  business  affecting  the  iatenMi 
defendant's  clients,  nof  were  specially  entrusted  aft 
matter  of  secrecy,  there  was  not  any  objection  to 
being  given  in  evidence. 

Verdict  for  the  plaintifi 

Searkti  mi  Talfburd,  for  the  plaintiff. 

Oumey  and  the  Common  Serjeantf  for  the  defendant.    -« 

[Attoraiea— FMtfT  and  Hamiltan  jr  Twinii^.} 


TRINITY  TERM,  5  GEO.  IV, 


Sittings  after  Trinity  Term,  in  London. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Atkinson  v.  Colesworth.  July  gik, 

^^SSUMPSIT  by  the  captain  of  the  brig  Agaphea,  against  if  the  master  of 
*t  defendant,  for  freight  and  primage.  The  first  count  of  *^»^^  ^J*^'"- 
^Redeclaration  was  on  an  agreement  of  charter  part j,  (not  ment  of  charter 
^K^derseal)  bearing  date  the  21st  of  June,  1823,  between  the  derteai^^in**"* 
^hntiff,  who  was  therein  described  as  **  commander  of  ^i>ici>  ^^^  de-  ' 
^liegood  shipor  yessel,  called  the  Agaphea,"  and  the  defen*  to  pay  him  the 
^^tnt;  by  which  it  was  agreed,  that  the  vessel  should  take  on  ['^JK*"*'  ^J  ^^ 

^^       '    ^  6  »  ,.      bills:  whether 

^loard  a  cargo,  and  proceed  to  Pernambuco ;  and,  haying  the  defendant 
^iiljmvd  it,  should  there,  or  at  Paraiba,  take  in  a  home-  p,^"'^^^^^^^^^ 
^^rwd  cargo,  and  deliver  it  at  London,  or  Liverpool,  (as  the  owner  of 
^3irected),  on  being  paid  freight  and  primage  ^at  the  rates  ^^^^*^  ^^'  ^^  ' 


»fied).  The  freight  to  be  paid  on  unloading  and  right  ^^^^  ^"^^  ^^ 
^divering  of  the  cargo,  by  a  good  and  approved  bill, 
|)tyable  in  London,  at  two  months  date  from  the  day  of 
final  discharge;  and  for  the  performance  of  the  agree* 
'■nents  of  the  charter  party,  the  parties  thereunto  bound 
tkemsetveSf  &c. ;  and  the  charterer  agreed  to  advance  the 
md  master  £160,  on  the  vessel's  arrival  in  London  or 
I<iverpool ;  the  said  master  allowing  the  usual  interest  for 
the  same,  and  the  amount  to  1)e  deducted  from  the  bill 
I^fore  mentioned.  The  plaintiff  then  averred  perform- 
^ce  of  the  different  things  to  be  done  by  him  and  the 
^bip;  and  a  breach,  that  the  defendant  refused  to  pay  the 
freight,  by  a  good  and  approved  bill,  &c.  (in  the  terms 
^f  the  charter  party)  or  by  any  other  bill  or  bills,  or  in 
^^h,  or  otherwise  howsoever  ;  but  wholly  neglected,  &c. 
*here  were  also  an  indebitatus  count  for  freight,  and  the 

^^minon  money  counts.     Plea General  issue* 

z2 


V. 
COLBSWORTB 


CASES  AT  NISI  PRIUS. 

The  charter  parly  was  proved  and  put  in«  The  tei 
of  it  were  as  stated  in  the  first  counts  of  the  declarati< 
and,  from  the  other  evidence,  it  appeared,  that  a  pen 
named  Hodgens  was  the  owner  of  the  vessel ;  and  that, 
her  arrival  atLiverpooI,  a  person  named  Bains,  who  ^ 
the  agent  of  Hodgens,  the  owner,  desired  the  defend; 
not  to  pay  the  plaintiff  the  amount  of  the  freight,  but  to  | 
it  to  him  instead.  The  defendant  declined  paying  it 
Bains,  without  an  order  from  the  captain  (the  plaintil 
and  on  the  6th  of  January,  1824,  the  plaintiff  h*Ti 
given  such  order, .  the  defendant  paid  to  Bains, 
owner's  agent,  £1&0;  however,  on  the  15th  of  Jaiioi 
the  plaintiff  sent  a  letter  to  the  defendant,  to  desffr^  I 
to  pay  no  more  freight  to  any  one  but  himself;  bol 
defendant  did,  after  this,  pay  the  residue  to  Baiii% 
owner's  agent. 


Abbott,  C.  J» — I  am  of  opinion,  that,  in  this.%.«v«^, 
captain  was  only  acting  as  agent  for  the  owner;  andf  be 
so,  the  owner  ^had  a  right  to .  change  his  ag^Qt  if 
chose;  and  he  has  done  so.   The  plaintiff  must  be  call 

Nonsuit,  with  leave  to  move  to  enter  a  verdl< 
for  the  plaintiff. 

Gurney  and  Chitty^  for  the  plaintiff. 

Scarletty  for  the  defendant. 

[Attornies— IFboi2ic7ard  fy  H.  and  Blunt  ^  R.^ 


BEFORE  ABBOTT, C.J.  BAYLBT,H0LR0TD,  &  IJTTLEDAUt 

In  Bank. 


Nov.  12M. 


Gurney  moved  to  set  aside  the  nonsuit  in  this  c 
and  enter  a  verdict  for  the  plaintiff;  and  the  G 
granted  a  rule  to  shew  cause* 


TRINITY  TERM,  6  GEO.  IV. 


3il 


^Hbe  caie  of  S^Udt  j*  Or<.  aa- 
ilg^ZBCes  of  Holmes  v.  Bowles,  10 
Bk«  ^9»  decides,  that  a  covenant 
m  a    charter  party  to  pay  freight 
to   'tlie  owner  for  the  hire  of  the 
diipy  ia  not  transferred  to  a  ven- 
dee  by  a  bill  of  sale  of  the  ship 
na^e  during  the   voyage.      By 
Wormn  v.  Parsons,  2  Taunt  407, 
itcppearsy  that  if  an  owner  enter 
inloaD  agreement  of  charter  party ; 
bol,  before  the  ship  sails,  he  sells 
ber,  the  vendee  is  entitled  to  the 
M^,  as  incident  to  the  ship  ; 
bit  in  order  for  him  to  succeed  at 
XaWp  he  must  sue  in  the  name  of 
tlie  contracting  party,  and  not  iu 
tail  own  name.      In  the  case  of 
iSdmck  jr  another  v.  Anthony,  1 
Bf.  &^.  573,  the  captain  of  a  ship, 
as  agent  for  his  owners,  had  enter- 
ad  into  a  charter  party,    under 
iBCil,  with  the  defendant,  to  deliver 
0OodB  at  a  certain  freight.    The 
'owner,  now  brought  an  action  of 
mmsmpsii  for  the  amount  of  that 
Uroght ;  but  the  Court  held,  that 
tlie  aune  interest  being  secured 
by  deed,  assumpsit  would  not  lie  ; 


1824. 


and  that  if  a  bond  were  given  to  a 

trustee,  it  could  not  be  contend-       . 

,     ,       ,  ,j      Atkinsom 

ed,  that  the  ctstm  que  trust  could  ^ 

maintain  assumpsit   for  the   re-   Colesworth 
covery  of  the  money  secured  by 
the  bond.     The  case  of  Smith, 
assignee  of  Kirhpatricht  v.  Plumr 
mer,  1  B  &  A.  575,  decides,  that 
the  captain  has  no  lien  on  the  ship, 
or  freight,  for  his  wages,  or  for 
money  expended  by  him  during 
the  voyage.      But  in   White  v. 
Baring,  4  Esp.  22,  (a  much  ear- 
lier case  than  the  one  above  cited) 
a  captain  recovered  at  nisi  prius, 
before  Lord  Kenyon,  on  a  bill  of 
lading,  he  having  made  the  con- 
tract in    question  ;    and    having 
made  contracts  on  account'  of  the 
ship,  on  the  faith  of  the  freight 
being  paid  to  him ;  Lord  Kenyon 
however  permitting  him  only  to 
recover  to  the  amount  of  the  con- 
tracts  he  had  so  entered  inta  This 
case  was  mentioned  in  the  course  of 
the  argument  in  Smith  v.  Flum- 
mer;  but  was  not  alluded  to  by  the 
Court  in  giving  judgment. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 

(Who  sat  for  the  Lord  Chief  Justice.) 


Josephs  v.  Pebrer.  July  9th. 

Assumpsit  for  work  and  labour,  and  money  paid  >  A  note  sent  by 
with  the  common  counts.     Plea General  issue.  '  ^'°^"  ^^.  ^" 

prmcipal  of  a 
parchase  he 
hd  made,  does  not  require  a  stamp,  as  a  minute  or  memorandum  of  an  agreement;  although  the 
ntrject  of  the  purchase  be  above  20^.  value,  and  not  within  any  exemption  from  stamp  duty. 
'Whether  an  agreement  relative  to  the  buying  uf  shares  in  a  proposed  joint  stock  company ;  to 
'ladiorisc  which,  no  act  of  parliament  has  passed,  or  charter  been  granted,  can  be  enforced. 
'^u^re.     Whether  a  broker,  who  contracts  a  purchase  for  his  principal,  aAerwards  making 
good  the  contract,  can  recover  the  money  be  pays  to  complete  it,  of  his  principal,  on  any  of 
the  common  money  counts — Quicte* 
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1^^  This  action  was  brought  to  roooror  the  priee  of  ton 

shares  in  the  Equitable  Loan  Bank,  and  the  brpker^s  eoii- 
mission  for  the  purchase  of  them. 

On  the  7th  of  April,  18249  the  plaintiff  was  emplojedi 
as  a  broker,  by  the  defendant,  to  buy  for  him  tea  sbaras, 
of  £50  each,  in  the  Equitable  Loan  Bank,  far  the  dajf  o) 
their  coming  out.  At  this  time  meetings  had  been  lidd 
for  the  purpose  of  obtaining  an  Act  of  ParlJamenl  in 
the  establishment  of  a  joint  stock  company,  with  a 
pital  of  two  millions,  consisting  of  shares  of  £60 
for  lending  money  on  pledges  of  personal  property,  at  thi 
rate  of  10/.  per  cent,  interest;  and  a  deposit  of  1/.  pa 
share  was  to  be  paid  on  the  day  on  which  the  certifieatsi 
for  such  deposit  were  ready  to  be  delivered  out.  TUi 
paying  of  the  deposit,  and  delivery  out  of  the  receipt  fin 
it,  was  technically  called  the  coming  out  of  the  loaa*  I 
bill  was  subsequently  brought  into  Parliament,  fbr  A< 
establishing  of  this  company,  but  it  did  not  pass.  Ho^ 
ever,  on  the  7th  of  April,  (the  loan  not  having  then  com 
out)  the  plaintiff  bought  ten  shares,  of  a  person  nand 
Ooldsmidt,  for  the  defendant ;  and,  on  the  21st  of  Aprfl 
paid  Goldsmidt  bL  10s.  per  share,  that  being  IL  pei 
share  for  deposit,  and  4/.  10^.  premium ;  in  all  6bL :  em 
the  plaintiff  also  charged  2/.  10^.  for  commission;  and  i 
sale  note  was  sent  by  the  plaintiff  to  the  defendant. 

The  plaintiff's  counsel  wished  to  give  this  note  in  evi 
dence.    It  was  in  the  following  terms — 

'<  London,  7th  April,  1824. 
**  Signor  Pebrer, 

Bo^  by  your  order,  and  for  your  ac 

'<  count,  ten  shares  Equitable  Loan  Bank,  of  S.  Gold 

**  smidt,  for  the  coming  out. 

^*  6/.  109.  premium  per  share. 

** Commission,  21. 10s. 

Your  most  obedt  servant, 

^  Amount  payable,  f>.  E.  Jaseplu 

^  If  any  errors,  please  to  signify  the  same  immediately." 
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• 

Gumej^  tor  the  defettdanC,  objected,  that  ikk  note 
oonUi  not  be  admitted  lo  evidence,  becauBe  it  was  not 
stamped ;  and  being  the  minute,  or  memorandum  of  a 
^SDDtract,  it  required  a  stamp  (a) :  ordinary  broker's  notes, 
indeed*  were  admitted  in  evidence  without  stamps, 
liecauBe  tbey  related  to  tbe  sale  of  goods,  wares,  or  mer* 
ehandizes,  whicfa  are  within  one  of  the  exemptions  of  the 
StMBp  Act. 
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LiTTiiEDALE,  J.  I  am  of  opinion,  that  this  paper  does 
require  a  stamp.  The  minutes  or  memorandums  of 
agreements  which  are  charged  by  the  Stamp  Act,  are 
annates  or  memorandums  between  party  and  party  :.^ 
tkJi  is  merely  the  broker's  account  to  his  principal  of 
wvbat  he  has  done.  If  tbe  broker  were  agent  for  both 
parties,  and  made  a  minute  of  this  bargain,  such  minute 
■St  be  stamped,  but  as  he  is  only  agent  for  one  party, 
makes  the  minute  for  his  own  principal,  it  requires 
slamp. 


Hie  note  was  read* 

It  further  appeared,  that  tbe  plabtiff  got  the  certificates 
the  shares,  on  the  21st  of  April,  from  Messrs.  Fry  & 
Ckapman,  who  were  bankers  to  the  loan ;  but  that,  on  the 
23d  of  April,  defendant  said  he  would  not  receive  them, 
^inq^g  that  they  were  procured  too  late,  as  the  loan  was 
'proTed  to  have  come  out  on  the  I5th  of  April,  and  the  value 
^W shares  had  sunk  in  the  mean  time.    It  was  also  proved, 


(c)  By  the  Stamp  Act,  55  Geo. 
^ci84,0cb.  part  1,  ''Agreement^ 
^'or  mtiiiile,  or  memorandum  of 
^'ass^neraient  made  in  England, 
"'and  under  hand  only,  when  the 
"■alter  thereof  shall  be  of  the 
''fahieof^fo.  or  upwards,  ipA«- 
"  AtT  Hu  wme  thall  he  only  evi- 


it 


« 


denee  of  a  contractf  or  obliga* 
tory  on  the  parties,  from  its 
^  being  a  written  instrument,  to- 
*'  gether  with  every  schedule, 
**  receipt,  or  other  matter  put  or 
**  indorsed  thereon,  or  annexed 
*' thereto,"  are  charged  with  a 
stamp  duty  of  !(. 


CASES  AT  NISI  PRIUS. 

that   sales   are  contiDaally  made  in  cmmkun. aa 
as  a  loan  is  propoisedy  and  before  any  of  the  raeei 

certificates  of  it  are  delivered  out 

■  •  •  • 

Oumey^  for  the  defendant,  contended,  that  the  pi 
most  show  who ,  this  company  are.  This  comp!iiiy 
raise  a  large  capital,  consisting  of  small  tranif 
shares ;  and  before  they  get  an  Act  of  Parliament  to 
them  to  do  so,  they  are  a  non-existent  body ;  and 
shares,  or  any  agreements  relating  to  them,  are 
matter,  of  honor ;  and  any  contract  relative  to  their  i 
cannot' therefore  be  enforced  in  a  court  of  Law.  Ai 
ther,*that  if  the  company  did  exist  at  all,  it  was  an  i 
company^  under  the  statute  6  Geo.  1,  c.  18,  s.  18  (I 
therefore  contracts  relative  to  shares  in  such  a  coi 
would  be  void. 

CkUtiff  on  the  same  side.-J[t  appeared  by  the  o| 
of  the  plaintiff's  own  counsel,  that  this  was  a  plan  t 
money  at  a  larger  interest  than  is  allowed  by  lai 
they  speak  of  an  intended  Act  of  Parliament ;  the. 
till  such  an  Act  is :  passed,  the  company  itself  -% 
proapeotive. '  And 'anVther  point  in  this  case  is,  th 
plaintiff  bought  these  shares  as  an  agent  for  tl 
fendant;    and  he    therefore    cannot  recover  the 


(b)  The  statute,  6  G«a  l,  c  In  the  case  of  the  JSCtiif  v 

18,  8. 18,  enacts  that  undertakings  ^  Otherst  14  Eust,  406,  La 

to   the  prejudice  of  trade,  and  LENsoRouoHgives  a  ver] 

subscriptions  to  pretended  corpo-  rate  judgment  on  the  mei 

'  rations,   and   transfer   of  shares  this  statute  ;   and  more  i 

therein,  shall  be  illeglLl  and  Foid.  tion  on  this  subject,  may 

This  statute  appears  to  have  been  derived  from   the    cases 

made  to  supprem  certain  fraudu-  Kii^  ▼.  Doddf  9  £a.  516 ; 

lent  schemes  for  joint  stock  com-  v.  ffo/t,  4  Taunt  587 ;  4 

panics  then    prevailing    in    this  Hutchimon,   15  East,  51: 

country.      It  possesses  consider-  Buck  v.  Buck,  1  Camp.  5 
able  obscurity  in  its  enactments. 


TRINITY  TERM,  5  GEO.  IV. 

of  tiieiii  from  the  defendant,  on  tbe  common  count  for 
aooej  paid,  or  indeed  on  any  of  the  common  counts; 
and  the  case  of  Child  y.  Morley,  8  T.  R.  610  (c),  de- 
cides this  point ;  and  if  an  agent  is  bound  to  pay  money 
to  complete  a  bargain  he   has  made  for  his  principal, 
be  can  only  recover   it  of   his  principal  on   a  special 
ccNint,  stating  a  special  contract.    An  auctioneer  might 
jut  as  well  pay  the  purchase-money  for  an  estate,  and 
then  sue  the  purchaser  for  money  paid. 

MarryiUif  contra.  The  case  of  Child  v.  Morley  turned 
ii&  some  degree  on  the  stock-jobbing  Act,  but  in  this  case 
tkc  plaintiff  has  bought  the  article,  and  paid  the  whole 
price  of  it  to  the  seller.  It  is  further  said,  that  the  com- 
psBUiy  is  an  illegal  one,  but  the  certificates  state,  that  the 
is  to  haye  the  shares,  subject  to  the  provisions  of 
ly  future  Act  of  Parliament ;  and,  before  such  Act  passes, 
the  regulation  of  the  directors. 


Ltttlbdale,  J...The  facts  proved  are,  that,  on  the  7th 
<>f  April,  the  plaintiff  bought  the  shares  of  Goldsmidt,  and 
paid  for  them  on  the  2lst.  but  they  were  not  rejected 
^1  the  23d.  therefore,  there  Was  no  recall  of  the  authority 
Sr'^en  to  the  plaintiff,  to  buy  them,  before  the  plaintiff  had 
^<^tQally  paid  the  money  for  them.  However,  I  shall 
'^Herve  three  points. JFir^^  whether  the  sale  note  re- 
Spires  a  stamp. Second^  whether  the  plaintiff  can  reco- 

^^  on  the  common  counts. Thirds  whether  it  was  an  ille- 

&\  company. 

"The  defendant's  counsel  then  went  to  the  Jury  on  the 

C«)  In  the  caie   of    Child  v.  fused  to  complete  the   bargain, 

-^orfcy,  8  T.  R.  610,  the  plain-  and  the    plaintiff  paid   the  dif- 

^*^  1  broker,   had    agreed  with  ferences  to  the  purchaser.   It  was 

*    porchaaer  for  the  sale  of  stock,  held,  that  he  could  not  recover 

^^ich  was  the  property  of  the  them  again  of  his  principal,  on 

**^f«idant,    his    employer,  for  a  a  count  for  money  paid. 
''^ture  day.     The  defendant  re- 
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s^^^^^^  qnestioiiy  whether  the  loan  had,  or  had  not,  come  <wt 
Josephs  earlier  than  the  21gt  of  April,  and  whether  the  phintf 
Pbbrbe.      b^d  us^'  due  dih'gence* 

* 

Verdict  for  the  plaintifT,  damages  67/.  lO^.  being 
65/.  paid,  and  21.  lOs.  commission. 

Marryati  and  Comyn^  for  the  plaintiff! 

Gurney  and  ChUty^  for  the  defendant. 

[Attornies,  T,  S,  WilUanu  and  FetUon,'] 


BEFORE  ABBOTT,  C.  J.  BAYLEY,  HOLROYD  &  LITTLEDALI,;i- 

In  Bank. 

Nov,  9th.  Gurney  moved  to  set  aside,  the  verdict,  on  the  poind 

reserved  at  the  trial ;  and  also  because  the  verdict  wti 
against  evidence. 

The  Court  granted  a  rule  to  show  cause. 


Sittings  at  Westminster  after  Hilary  Term 


BEFORE   LORD   CHIEF   JUSTICE   ABBOTT. 


I 


Jufy  nth.  Doe,  on  the  Demise  of  Morbcraft  v.  Mbux* 

If  ejectment  u  EjECTMENT  to  recover  premises,  the  lease  of  whiA 
broiight  OD  a  forfeited  by  a  breach  of  covenant  in  not  repairiig 

ferfeitore  of  a  ^ 

leaie,  and  after 

tbe  Imnging  of  such  ejectment  the  landlord  accept  rent,  U  is  no  waver  of  the  foifckatc. 
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after  nolioey  wlucb,  hj  the  terms  of  the  lease,  was  to  inoar        ^^^ 
a  forfeiture.     The  defence  waa,  that  the  lessor  of  the   x)ob,  od  the 
plaintiff  had  received  rent  from  the  defendant  since  the     pemise  of 

^  MORBCRAFTy 

bringing  of  the  ejectment,  which,  it    was    contended,  «. 

waved  the  forfeiture,  ^■''*- 

Abbott,  C.  J....I  am  clearly  of  opinion  that  the  receipt 
of  rent,  after  an  ejectment  is  brought  on  a  forfeiture,  is  no 
waver  of  such  forfeiture, 

I 

However,  at  the  re(}uest  of  the  defendant's  counsel, 
the  Jary  found  for  the  lessor  of  the  plaintiff,  subject  to  a 
special  case. 

MamfoH  and  Chitty^  for  the  lessor  of  the  plaintiff. 

Scarlett  and  Brougham,  for  the  defendant. 

[Attornieft— Pmne  and  Smith  jr  ii.] 


9BB 


^9  V.  Whittaker  and  Another,  Sheriffs  of  Middlesex.     July  i9th. 


iCTION  on  the  case.    The  first  count  of  the  declaration  ^^  >  'i»rtj  bat 

goods  on   hire 

^^ated,  that  the  plaintiff  was  the  proprietor  of  certain  for  a  term,  and 
QriK)d8,  which  were  lent  to  one  Greathead  for  a  term  not  ^^^^^  ^^^^^  „„. 
^4en  expired,  and  that  the  defendants  contrivinir,  8cc.  te  ^,^^  "^  f*^"- 

«^.  ■!../«•  .        •  I       tion  against 

**9Qre  the  plaintiff's  reversionary  interest  m  the  goods,  sach  partj,  the 
•^k  them,  and  absolutely  sold  them.    There  was  also  a  !^,'^||^^^' 

^^^Hint  in  trover.    Plea General  issue.  maintain  an  ac- 

tion on  the  case 
against  the  Sbe- 

^fore  the  case  was  spone  into,  Scarlett,  for  the  de-  ^'^>  '^*'"«  She- 
*^iidant,  objected,  that  it  appeared  by  the  record,  that  the  entire  property 

^^  of  SQcb  goods : 

^J'^  to  sopport  the  action,  he  most  show,  that,  as  soon  as  the  goods  were  seised,  he  apprised  the 
^"^^riff  that  the  goods  were  lent  for  a  term  only,  in  order  that  the  Sheriff  might  know  that  be 
^M  only  a  right  to  self  the  qualified  property  that  the  hirer  had  in  the  goods. 
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ISM* 


plaintiff  bad  lent  the  goods  to  Greatbead,  and  tbt  ik 
D«4v        defendant,  as  Sheriff,  might  lawfully  seize  then  under  as 
Wbittakb      ^^^^^^^^^  against  Greathead  ;  and  therefore  the  phislif 

and  Mother,  can  maintain  neither  trespass  nor  trover. 
Sbertffi  of 
Middlesex. 

Abbott,  C.  J— .The  Sheriff  might  no  doubt  seiie  aD 
the  interest  that  Greathead  had  in  th^  goods,  and  there- 
fore the  plaintiff  can  maintain  neither  trespass  nor  tro- 
ver; but  I  see  no  reason  why  an  action  in  this  form  mi^ 
not  be  supported. 

From  the  evidence,  it  appeared,  that  the  officers  of  tin 
Sheriff  of  Middlesex  took  the  goods  in  question  ontea 
fi.  fa.  against  Greathead  for  46/.  As  soon  as  the  oiBccii 
took  them,  they  were  told  that  they  were  only  hired  fOid% 
the  property  of  the  plaintiff;  and  on  the  20th  of  FebnNiyi 
1824,  the  officers  received  notice  from  the  plaintifl^  Atf 
all  the  goods  seized,  except  the  wearing  apparel  of  Great* 
head  and  his  family,  and  a  piano  forte,  were  his  properlji 
and  that  some  days  after  this  the  plaintiff  paid  46/.  ilia 
the  hands  of  the  Sheriff  to  redeem  the  goods,  and  ituUm 
steps  whatever  had  been  taken  for  the  sale  of  tkegtflf 
under  the  execution. 


The  defendant's  counsel  objected,  that  the  plaintiff  kal 
declared  on  an  injurious  sale  by  the  Sheriff^  whereas  tlMit 
was  no  sale,  nor  even  were  steps  taken  relative  to  a  sale» 

Abbott,  C.  J...I  think  this  won't  do.  It  is  notshoM 
that  the  Sheriff  had  any  present  intention  to  selL  H 
seems  to  me^  that  to  maintain  this  action,  the  plaialif 
should  have  given  the  Sheriff  a  special  notice,  statiifi 
that  the  goods  were  lent  for  a  term  only,  and  that  he  (thi 
Sheriff)  ought  not  to  sell  any  more  than  the  interest  thai 
Greathead  had  in  the  goods. 

Gumey  contended  that  the  Sheriff  ought  to  have  seiiei 
them  in  that  special  way. 


1824. 
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Abbott,  C.J No.     Prima  facie  the  Sheriff  had  a 

right  to  seize  the  whole  of  the  goods  entirely,  as  they         Dran 

ostcniibly  belonged  to  Greathead,  bat  if  you  Aad  apprized  ^^^^^^^^ 

the  Sheriff  of  your  special  rights  he  would  have  sold  ac-  and  Another, 
cordiogly. 


ER 


Nonsuit. 


Sheriffii  of 
Middlesex. 


Qmfi€y  and  Banks^  for  the  plaintiff. 
Scarlett  and  Plattf  for  the  defendant. 


[Attoraics — Lindsell  and  Oreeti  Sf  Ashurst,'\ 


KB90RB  ABBOTT,  C.J.  BAYLEY,H0LR0YD,  &  LITTLEDALE,  Jfl. 

In  Bank. 

€umey  moFed  to  set  aside  the  Nonsuit,  and  contended 
^hat  the  entry  of  the  Sheriff  and  the  taking  of  the  goods 
^ere  the  foundation  of  the  action. 

Batlry,  J. ^You  should  have  informed  the  Sheriff  of 

^h«  Datare  of  your  interest;  then  he  might  have  sold 
CSiieathead's  interest  only.  If  the  goods  were  let  to 
Oveathead  from  year  to  year  the  Sheriff  would  be  entitled 
to  sell  the  use  of  them  for  a  year. 

Qumey Does  your  Lordship  think  that  was  an  interest 

which  was  seizable? 

Abbott,  C.J..— There  can  be  no  doubt  of  that ;  but  it  is 
▼^  desirable  that  persons  should  give  their  notices  cor- 
rectly. 

Rule  refused. 


IIm  case  of  Ward  v.  Macaulay,  4 
Tcr.  Rep.  489,  decides,  that  where 
*l>odibfdlet  a  house  and  furni- 
^  on  hire  to  a  tenant,  and  the 
Sheriff  seized  the  furniture  under 
^execution  against  the  tenant, 
^  notice  from  the  landlord,  the 


landlord  could  not  maintain  tres- 
pass against  him  for  so  doing; 
and  the  case  of  Gordon  v.  Harper , 
7  Ter.  Rep.  9f  decides,  that  the 
owner  of  goods  so  let  on  hire,  can- 
not maintain  trover  against  the 
Sheriff  under  sucli  circumstances. 


Noff.Uth. 
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July  I4tk.  IbVIK©  V.  GSBBMWOOD. 

In  Mtiim  for  BrEACH  of  promise  of  marriage. 

bretch  of  pro*        ^^  ■'  ^ 

mbe  of  intr-  The  promise  and  the  breach  were  clearly  made  out. 
'^^i^'l^?!'  ^}^  The  defendant's  counsel  wished  to  show  in  mitinfloi 

part  of  the  de-  ^ 

fendant  it  is  of  damages,  that  the  father  and  Other  relations  of  tiw  de> 
plaintiff*^s*^a  ^^^^^^^  disapproved  of  the  match. 

loose  and    im- 

and  that  he  '  Abbott,  C.  J.,  allowed  evidence  to  be  given  of  their 
broke  his  pro-   disapproval,  and  the  reason  theyassiirned  for  it;  and  the 

miseonthatac-    -    ,  ,  ^  »  » 

count,  it  goes  father  of  the  detendant  being  an  incompetent  witnen^  b6> 

action^  but  ifit  ^"®®  ^®  employed  the  attorney,  his  Lordship  allowed  die 
aisoappearthat,  of  the  Other  relatives  to  prove,  that,  in  his  presence^  the 
the  promise,  he  ^^^^^^  expressed  to  the  defendant  his  dislike  to  the  nnMk 
was  aware  of  qq  account  of  the  bad  character  of  the  plaintiffl 

these     (urcnm*  ,  ,  , 

stances,  it  is  no  Aud  in  bar  of  the  action^  evidence  was  given  tosMVi 
^''^f^^   ^}''  that  the  defendant  eventually  broke  off  the  matebt  ht" 

soch  an  action  ''  .   ■ 

the  defendant  causc  he  fouud  that  the  plaintiff  was  with  child  by  aaote 

naj,  in  mitiga- 

tion  of  damages,   "•""• 

go  into  evi-  It  was  admitted,  that,  after  the  promise,  the  phUV 
relations  disap-  ^^^  ^^^  ^  child,  but  it  was  Contended  that  the  defeadelt 
proved  of  the  ^as  its  father. 

match;    and  if 
his  father  is  an 

whn«S7n  *ac.       ^BBOTT,  C.  J.,  iu  his  summing  up  to  the  Jury,  said-if 

count  of  his    you  think  that  the  defendant  was  not  the  father  of  the 

ed^be  fuTornfy  ^^^^^f  ^^  ^  entitled  to  your  verdict ;  for  if  any  man,  whohee 

to  conduct  the  made  a  promise  of  marriage,  discovers  that  the  peneahi 

nets  will  be  ai-  1^^  SO  promised  tomarry  is  with  child  by  another  man,  bt^ 

th^*V**h"*^*  justified  in  breaking  such  promise;  and  if  any  man  has  bees 

heard  the  father  paying  bis  addresses  to  one  that  he  supposes  to  be  i 

defendant^  his  ''*^^'  porsou,  and  afterwards  discovers  her  to  be  alooie 

dislike  to  the  and  immodest  woman^  he  is  justified  in  breaking  iU 

^"*s««  promise  of  marriage  that  he  may  have  made  to  her;  bit 

to  entitle  a  defendant  to  a  verdict  on  that  ground,  the  Joff 

must  be  satisfied  that  the  plaintiff  was  a  loose  and  iflH 
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Bodeit  womaoy  and  that  the  defendant  broke  his  promise 
00  that  account,  and  they  mast  also  be  satisfied  that  the 
jefendant  did  not  know  her  character  at  the  time  of 
the  making  of  the  promise :  for  if  a  man  knowingly  pro- 
miieto  marry  snch  a  person,  he  is  bound  to  do  so. 

Verdict  for  the  plaintiff,  damages  £500, 


Irving 

V. 

OatBirwoob. 


Banman  and  Brougham,  for  the  plaintiff. 

Swktty  Mofryaii^  and  Taunion,  for  the  defendant. 


[Attoniie»— iSmtM  and  Shun.'] 


h  the  caae  of  Leeds  v.  Cook, 

ttlethen,  4  Esp.  S56,  Lord  El- 

unoBouGHy  in  an   action    for 

laeKh  of  promiae  of  marriage, 

wMit  tbat  though  a  promise  to 

MRy  wai  proved,  yet,  if  it  ap- 

pand  that  the  plaintiff  was  a 

isiwbo  had  conducted  himself 

hi  bmtal  and  violent  manner, 

aiiM  threatened  to  use  her  ill, 

lb  bad  a  right  to  say  that  she 

voald  not  commit  her  happiness 

to  nch  keeping,  and  she  might  set 

^vpas  a  good  legal  defence;  but 

Hi  Lordahip  ooDsidered,  that  the 

fnanMuiners  of  the  plaintiflf  only 

^ttt  to  the  damages,  and  not  to 

Qie  terdict.    And  in  the  case  of 

MtMty  T.  Mortlock  $•   Wife 

1  Holt;  N.  P.  C.  151,  the  defence 

^vi^  that,  previous  to  the  breach 

^the  promise, dishonesty  and  per- 

Jary  had  been  imputed  to   the 

fhiMlff;  and  that,  the  defendants 

^  caOiogupOD  him  to  vindicate 

^  character,  he  said  he  could  do 

%  bvt  UB  hct  did  not,  and  there* 

^  ibe   broke  her   promise.— 

^«aBi,  C.  J.,  ruled,  that,  for  her 


to  be  absolved  from  her  promise, 
she  must  show  that  the  plaintiff 
was  in  fact  a  man  of  bad  character. 
For  without  proof  that  the  charges 
were  well  founded,  such  charges 
would  only  go  to  the  damages. 
To  support  this  action,  the  pro- 
mises must  be  mutual.  But  in  the 
case  of  Sutt&n  v.  Mantellf  S  Salk. 
10,  in  an  action  by  a  woman 
against  a  man,  it  was  held  that 
"  her  carrying  herself  as  one  con- 
"  senting  and  approving  **  was 
sufficient  evidence  of  her  having 
mutually  promised ;  and  in  prac* 
tice  no  more  evidence  on  that 
point  is  ever  given.  And  in  Holt 
V.  Ward,  ^  Str.  gS7,  it  was  held, 
that  a  promise  by  one  of  full  age 
to  marry  an  infant,  was  binding 
on  the  person  of  full  age.  A  pro< 
mise  to  marry  is  not  within  the 
statute  of  frauds.  Com  v.  Baker ^ 
1  Str.  34.  B  ut  an  executor  or  ad  - 
minbtrator  cannot  sue  upon  such 
a  promise  made  to  his  testator  or 
intestate,  Chamhtrlain  v.  William- 
ton,  d  M.  &  S.  408.  A  bill  in 
Equity  lies  to  compel  a  party  to 


354 


18S4. 


PENNY 

r. 

Hartlakd 

and  On. 


CASES  AT  NISI  PRIUS. 

80  llMir  rarveyor,  tbey  told  him,  tlMta  penMtWJMMi  dMf 
namedi  wonld  assist  him  with  informatioD  ;  and,  thai  Ihit 
person  told  the  plaintiff  that  the  soil  was  goody  ImhI  he  did 
not  say  that  be  ever  tried  it  in  any  way. 


Abbott,  C.  J— .If  a  surveyor,  wiM>  makes  an 
sues  those  who  employ  him  for  the  value  of  his 
and  it  appear  that  he  was  so  negligent,  that  he  did  not 
inform  himself,  by  boring  or  otherwise,  of  the  iiatave  of 
the  soil  of  his  foundation,  and  it  turned  out  to  be  bad ; 
this  goes  to  his  right  of  action :  and  if  he  went  upon  ths^ 
information  of  others,  which  now  turns  out  to  be  fidae,  ar 
insufficient,  he  must  take  the  consequences;  for  eveiy^ 
person,  employed  as  a  surveyor,  must  use  due  diligenesb 
Whether  the  plaintiff  has  used  due  diligence  or  not,ii  s 
question  for  the  Jury ;  and  if  the  plaintiff  went  en  the 
statements  of  others,  that  is  no  excuse,  as  it  was  his  daljf 
to  ascertain  how  the  fact  was,  or  to  report  tohis  emplofaB 
that  he  only  went  on  the  information  of  odMra,  or  tU 
the  fact  was  uncertain. 

NoBsvit 

The  Attorney  OenenU  and  Chitty^  for  theplainti£ 

Marryatt  and  Patieson^  for  the  defendant. 

[Attorniea — Hurd  9f  Johfuan,  and  Jetikms  jr  Cb>] 


BEFORE  ABBOTT,  C.  J,  BAYLEY,  IIOLROTD,  &  L1TTLEDALB|i>* 

In  Bank. 

Nov.  lotk.  The  Attorney  General  moved  to  set  aside  the  Vem^ 
in  this  case,  on  the  ground,  that  the  plaintiff,  havingaia'^ 
the  plans,  estimates,  and  specifications  for  this  bridge,  ■* 
was  entitled  to  be  paid  for  them,  and  that  if  any  etb* 
expense  had  fallen  on  his  employers,  by  bis  want  of  (f^ 
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lUble  to  Ml  actioii  for  daaiag^.    Indeed  a  part  of 

intiff's  ckdm  was  money  paid  by  faim  fbr  journeys      Moin- 

»  CMoacestefshire,  &c. 


PBNHT 

V. 

Hartlawd 


LBTi  J. ^Tbe  plaintiff  claims  as  much  as  his  ser-      ^n^^"* 

•a  wotthy  and  if  he  led  his  employers  into  a  great 
^  by  his  want  of  careyhis  services  would  be  worth- 

^ 

jliiomey  General,  If  an  attorney  brings  ao.ac*. 
r  his  bill  of  fees,  it  is  no  answer  to  that  action  that 
Mgligent;  but  an  action  must  be  brought  against 
r  such  negligence. 

OTT,  C.  J....^t  the  trial,  it  appeared,  that  the  plain- 
s  a  subscriber. 

« 

j/itamey  OeneraL    As  architect  and  engineer 
dierefore  his  subscription  was  only  conditional. 

OTT,  C.  J.-.This  bridge  was  built  under  the  author- 
sn  act  of  Parliament ;  by  that  act,  the  expense  of 
md  estimates  is  to  be  paid  by  certain  trustees :  now 
tion  is  brought  against  a  committee  who  managed 
rk  previous  to  the  passing  of  the  act ;  and,  it  be- 
ippearedy  that  the  plaintiff  had  never  examined  the 
i  for  the  foundation,  which  it  was  the  bounden  duty 
ngineer  to  do ;  and  that  by  this  he  had  put  the  com- 
D  a  great  expense. 

XBT,  J...I  don't  see  how  the  action  can  be  sup- 
I  agaMWt  these  defendants  ;  for,  by  the  act  of  Par- 
ity other  persons  are  made  liable. 

Aiiamey  Oeneral.    An  omitted  item  in  an  esti- 
a  neally  no  loss. 

MffTy  C.  J.-.If  a  man  employs  a  person  to  roaike 

A  A  2 
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an  efltimate,  who  tells  his  employer  that  the  work  w3l 
cost  lOfiOOL,  and  it  costs  15,000/.,  and  it  appears  thattk 
surveyor  did  not  use  due  diligence,  can  it  be  eonlsadsii 
that  the  employer  is  bound  to  pay  for  such  informatioat 

LiTTLBDALB,  J^^-If  the  plaintiff  was  a  sabacriber,  he 
cannot  recover  in  an  action.  In  a  case  very  lately,  aa  ss* 
gineer  to  araiUroad  was  a  subscriber,  and  it  was  held,  ikl 
he  could  not  maintain  an  action.  {Holmes  v.  ISggiMtt 
above  cited). 

Abbott,  C.  J. — Without  adverting  to  the  subscriptioD, 
or  to  the  liability  of  the  committee,  I  think  it  of  tk 
greatest  importance  to  the  public,  that  gentlemen  iatk 
situation  of  the  plaintiff;  should  know,  that  if  they  mke 
estimates,  and  do  not  use  all  reasonable  care  tomakethM* 
selves  informed,  they  are  not  entitled  to  recover  any  tbiiff* 
I  think,  therefore,  the  Nonsuit  was  right. 

Bayley,  J...The  plaintiff's  demand  is  for  one  eitiit 
account,  and  if,  from  his  negligence,  the  whole  of  iui 
work  is  worth  nothing,  he  cannot  recover  for  a  partfcsiv 
item,  as  a  journey,  as  it  still  was  a  part  of  an  entire  clM 
relative  to  this  bridge. 


The  other  Judges  concurred. 


Rule  refmeil*     ] 


Montague  v.  R.  Espinasse,  Esq. 


If  articles  of    ASSUMPSIT  for  articles  of  jewellery. 

sDppiied  to  •       Fromtheevidenceonthepartof  theplaintiff,it  appMf* 

whUe  X^^      ^^'  ^^^^  ^''®  goods,  consisting  of  diamond  rings,  neckliM 

liTing  with  her  husband  ;  assumpsH  cannut  be  maintained  against  her  husband,  nnleit  be  pf^ 
some  authority,  either  express  or  implied;  and  in  viewing  this  question,  the  jtry  aifC^ 
sider  whether  the  articles  were  suitable  to  the  state  and  degree  of  the  husband. 
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Hkl  btmcelets  of  various  kinds,  and  a  gold  watch  and  chain, 
irers  supplied  to    the  wife    of  the  defendant,  who  is    Montagub 
Ml' eminent  special  pleader,  to  the  value  of  83/.6«.  in  p  p  ^' 
dl^  month  of  October,  18*23  ;   and  that  the  bill  was  made         Esq. 
iNit  iii  her  name  ;  and  that  the  plaintiff's  attorney,  he- 
lm the  action  was  commenced,  called  on  Mrs.  Espinasse, 
Mi  told  her,  that,  if  the  amount  was  not  paid,  an  action 
wlniid  be  brought.     It  also  appeared,  that  Mrs.  Espinasse 
a  cousin  of  Lord  Petre. 


The  defendant's  counsel  contended,  that  the  plaintiff 
be  nonsuited;  because,  on  this  evidence,  the  plaintiff 
lid  proved  a  sale  of  the  jewellery  to  Mrs.  Espinasse, 
md  that  he  had  given  credit  to  her,  and  not  to  her 
knband. 

« 

Abbott,  C.  J. What  is  there  to  show  that  the  de- 

tedant  ever  knew  of  this?     Did  he  ever  see  the  articles 

'  .Hie  Attorney  GeneraL    Mr.  and  Mrs.  Espinasse  lived 
iigedier,  and  therefore  his  assent  may  be  presumed. 

Abbott,  C.  J. — ^That  is  so  in  cases  of  ordinary  goods, 
W  to  recover  for  such  articles  as  these,  you  ought  to 
fvove  that  the  husband  saw  them  worn  ;  however,  the 
defendant  had  better  go  into  his  case. 

The  defence  was,  that  the  articles  in  question  were 
^^idered  without  the  knowledge  of  the  defendant,  and 
that  he  never  saw  them ;  and  it  was  proved  by  the  de- 
ftttdant's  nephew,  (Mr.  J.  Espinasse,)  and  by  the 
^tfoidant's  servants,  that  they  were  wholly  unnecessary 
4irthe  defendant's  wife,  as  she  possessed  as  much  orna- 
itel  jewellery,  as  ladies  of  her  rank  usually  possess^ 
and  at  the  time  of  this  supply  ;  and  that,  in  fact, 
ttever  wore  any  one  of  these  articles :   it  was  also 
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proved,  Ihat  the  peraons  from  the  plaialiff^i  «bop  tA^mj 
MoMTAouB    called  at  the  defeodant'a  home  at  times  of  Ae  day  ivti 
Q  „  *'  it  was  known  that  the  defendant  was  not  irt  bis  boima^  In 

R.  SspiM  ABBB  ' 

£tq.  at  bis  chambers:  that  diey  naiformljr  asked  for  lii 
Espioasse;  andifaat  when  tbepbrintiff's^sdiopnuBidleliveti 
the  bill,  the  seryant  to  whom  he  delirered  k  iaid  M  Ml 
^How  coidd  Mr.  Bfontagoe  trust  my  misii  ess  iso  flrtAh 
I  am  sure  my  master  does  not  know  it/'  0»  ^iWikid 
shopman  repb'ed,  *^  We  are  qaite  aware  of  that." 


The  Atiamejf  Oeneral  contended,  that,  if  a 
liFihg  with  her  husband,  and  artides  of  dreas  ai9eM| 
plied  to  her,  snUabte  to  her  estate  and  d^^ree,  berbtaabsa 
is  liable  to  pay  for  tbem. 

Abbott,  C.  J._The  law  is  dear.  The  qnestioii  : 
whether  these  goods  were  bought  by  ihe  wifiei,  by  tl 
authority  of  the  husband ;  if  they  were  not  bonghl  iij4 
authority,  the  plaintiff  cannot  recover*  This  aulboii 
may  either  be  express,  or  it  may  be  inferred  froas  d 
circumstances  of  the  case ;  and,  in  this  view,  -dbe  aUrte  ii 
degree  of  the  defendant  is  fit  to  be  co«Mdered«  hdhav 
be  observed,  that  these  are  all  articles  of  ornament  ai 
not  of  necessity  or  use*  A  lady  has  generally  audioiA 
to  manage  her  husband's  bouse,  and  to  order  in  ftoid  W 
different  tradesmen  the  necessary  goods ;  birt  these  flrl 
cles  were  not  necessary  in  any  way,  nor  even  wapiad  1 
the  wife  of  a  private  gentleman.  The  tradesmen  gen 
rally  take  the  order  from  the  wife,  and  often  send  in 
bill  to  her,  but  when  an  attorney  applies,  it  is  almoscrva 
formly  to  the  husband;  and  I  was  surprised  at  d 
contrary  in  this  case.  Another  strong  feet  is,  Asi 
appears,  that  no  one  of  the  articles  was  ever  aeen  te^ 
possession  of  the  defendant's  wife,  by  persons  who  ttn 
hav«  se^  them  if  Ihey  had  been  at  any  time  worn  b^f  4m 
This  goes  to  show,  that  the  articles  were  not  suitable  toC 
stateand  degree  of  her  bdlband ;  for,  if  they  hild  -liaeni 
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Jif$  woiM  hvre  woni  tfaen  (  b«t  it  seema  that  they  were  im- 

■dUttely  dispoted  of.    It  appears  also,  that  she  is  related    ^^^^^^ 

la  a  ianily  of  rank ;  still  it  k  not  the  rank  of  the  party,  *'• 

iNit  the  estate  tlmt  must  be  considered.    Persons;  parting         £^, 

wiA  goods  ought  to  take  some  care,  and  if  tradesmen 

m^  allowed  to  trust  ladies  rashly,  any  man  may  be  mined; 

•ad  if  tradesHien  wish  to  run  no  risk  on  the  question, 

whedier  the  purchase  is  made  by  the  authority  of  the 

busband  or  not,  it  is  their  duty,  in  all  eases  where  the 

order  is  large,  to  ask  the  husband,  before  the  goods  are 

supplied,  whether  the  order  was  given  by  his  authority  or 

Mtf   in  short,  the  question  is,  were  these  goods  supplied 

hfj  the  authority  of  the  husband  or  not  f   If  they  were,  then 

«ad  then  only  is  the  plaintiff  entitled  to  a  verdict. 

The  Jury  after  some  consultation  asked  his  Lordship 
ftr  farther  directions. 

Abbott,  C.  J..^The  question  is,  did  the  husband  give 
9ttj  authority,  either  express  or  implied,  for  the  making  of 
lUiparcfaasef  And  to  assist  you  (the  jury)  on  that  -ques- 
tJoa,  yoQ  may  consider  whether  the  articles  were  suitable 
UOke  estate  and  degree  of  the  defendant's  wife ;  however, 
iCdiey  bad  been  suitable,  she  would  have  worn  them, 
nUdi  it  is  plafii  she  never  did. 

Verdict  for  the  plaintiff. 
The  Attorney  Oeneral  and  PUut^  for  the  plaintiff. 
Quney  and  Lawei^  for  the  defendant. 

[Attoniies— C.  Gill  and  Hieka  4*  Z>.] 


ORB  ABBOTT,  C.J.  BAYLEY,  HOLROTD  ft  LITTLEl^ALE,  JS. 

In  Bank* 
GifnMfjf  moved  for  a  new  trial  on  the  ground,  that  the      iVbv.  6M. 


V. 
K.E8PI1IAIIE. 


CASES  AT  NISI  PRIUS. 

queBtion  left  by  the  Lord  Chief  Jastice  to  the  jory* 
MoMTAGcc    whether  the  goods  were  famished  ander  saoh 

stances  as  to  allow  them  to  presame  that  they 
supplied  by  the  authority  of  the  defendant  f  and  th^t, 
upon  the  evidence,  the  jury  ought  to  haye  found  for  Uie 
defendant.  % 

The  Court  granted  a  rule  to  show  caose^ 


See    the  cases   of  Ethering-  41 ;  BetUley  v.  Oriffin,  5  Taunt. 

Jon  V.   ScoU,  1  Salk.   128,  and  356,  Waithman  t.  Wdkefidd,    1 

«  Ld.  Raym.  1006  ;    Bolton  ▼.  Camp.  ISO;  Metadf  v.  Skmh  3 

Prentice,  t  Str.  1214  ;  Manhy  v.  Camp.  SS ;  HoU  v.  BrUnt  4 

Scott,  1  Lev.  4, 1  Sid.  109, 1  Mod.  &  A.  252. 
125;  HarrU  v.  Morris ,    4  Esp. 


July  tut.  Maynard  V.  Rhode^  Esq. 

Whenanintur  AcTlON  ou  two  policies  of  insurance  effected  by  the-! 

on  the  life  of  a  plaintiff  at  the  Pelican  Insurance  Company,  (to  which  the 

third  person,  by  defendant  was  secretary,)  on  the  life  of  Colonel  Lyon,  to 

a  creditor,  and  '*  ^               ,                                      '' 

niisrepresenta-  whom  the  plaintiff  was  an  annuity  creditor.    One  of 

b^'thr  party  P^"c««  ^as  dated  ou  the  16th  of  May,  1828,  and  was  hrM 

whose  life  is  690/.  the  Other  was  dated  ou  the  I7th  of  June,  and 

insured,  of  the  -      /?eA» 

state  of  his  for  650/. 
health;   this 

will  vitiate  the  Colouel  Lyou  died  iu  October,  1823,  of  a  bilious 

policy,  though  •'                                          '             '                          .       ■     a 

the  creditor  for  mitteut  fever.  The  execution  of  the  policies  was  admitted.  J 

iht'^licy  tL  and  also  the  plaintiff's  interest. 

effected^wasig- 

represcntations  I'he  defence  was,  misrepresentation  and  improper  con.^ 

being  false,  and  cealmcut  OU  the  part  of  Colonel  Lyon,  prerious  to  th' -* 

though  the  par-  r^k         r  • 
ty  did   not  die  effecting  of  the  pollClCS. 
of  the  disease 
he  was  then  af- 
flicted with.  To  substantiate  this  defence,  it  was  proved  that 

office,  previous  to  the  execution  of  the  policies,  sent 
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■umber  of  printed  questions  to  Colonel  Lyon,  for  him  to        19^ 
tHMHirer :  among  which  were  the  two  following :  — **  Who  is     Matmakd 
yoar  medical  attendant  V*    To  which  Colonel  Lyon  an-   j^h^dbI  Eiq^ 
fvrered,  ^  I  have  none  except  Mr.  Guy,  of  Chichester;'' 
md  ^  Have  you  ever  had  a  serious  illness  V*    To  this  he 
answered,  ^' Never !"    Mr.  Guy  was  referred  to,  and  he 
gave  it  as  his  opinion  that  Colonel  Lyon  was  an  insurable 
life.    But  it  was  proved  that  Mr.  Guy  had  not  been  called 
on  to  attend  him  for  three  years  previous  to  his  giving  his 
certi^cate;  but  that,  in  the  year  1823,  CoIone^Lyon  was 
Attended,  from  the  month  of  February  to  the  month  of 
April,  by  Dr.  Veitch,  a  physician,  and  Mr.  Jordan,  a 
surgeon,  for  an  inflammation  of  the  liver,  and  a  fever,  and 
determination  of  blood  to  the  head.    The  former  of  these 
gentlemen  proved  that  he  considered  him  to  be  in  a  dan- 
gerous way,  and  that  he  prescribed  active  medicines,  and 
ordered  him  sometimes  sixteen  leeches  a-day ;  and  that  he 
^old  not  have  certified  him  to  be  in  health  till  the  end 
of  the  month  of  May.     It  was,  however,  agreed  on  all 
Hands,  that  the  disease  of  which  be  died,  had  no  relation 
to  any  of  the  complaints  for  which  these  gentlemen  at- 
tended him. 

Abbott,  C.  J. ^The  question  is,  whether  any  wilful 

^representation  or  suppression  of  the  truth  took  place 
on  the  part  of  Colonel  Lyon,  to  induce  the  oflice  to  ef- 
ftet  these  policies ;  and  the  jury  must  consider  whether 
die  reference  to  Mr.  Guy,  when  he  was  daily  attended  by 
%  physician  and  surgeon  in  town,  was  intended  to  prevent 
%  diBclosure  of  his  real  state  of  health?  For,  if  he  referred 
to  Mr.  Guy,  because  he  would  speak  well  of  bis  health, 
md  thought  that,  if  he  referred  to  the  other  medical  men, 
fkejr  would  not  so  certify,  though  lie  did  not  die  of  the 
tteate'he  was  then  afflicted  withal  am  clearly  of  opinion, 
Ant  the  defendant  is  entitled  to  a  verdict.  And  if  the  re- 
iwenee  was  'made  to  Mr.  Guy,  because  he  did  not  know 
die  Colonel's  latter  state  of  health,  this  is  such  a  misre- 


^  CASES  AT  NISI  PEIU8. 

J^^       (irawiitatioii  at  will  avoid  the  poKciM   Aad  Ihougli  Ike 
Matvaud    V^^  ^^^  ^*^*"  ^^  amnitj-ereditor  of  CToload  Lyom,  jal, 


P      *•  p      if  he  allowed  the  Colonel  to  make  these 

when  the  policy  was  effected,  he  is  bound  by  them ;  and, 
however  hard  it  may  be  on  the  plaintiff,  the  rolM  of  hw 
must  be  adhered  to. 

Verdict  for  the  defoadant, 

Scarleiif  Marryattf  and  Chiity^  for  the  plaintiff. 

The  Attorney  General^  Oumey^  and  F.  Pollock^  for 
defendant 

[Attornies— 12o^m  j*  San,  and  D^wei  ^  CkmtJiM.^ 


BEPORB  ABBOTT,  C.  jr.  BATLBT,  HOLBOYB^  a  UTTLBDAU^. 

In  Bank. 


^^'  7ik         Scarlett  moved  ibr  a  rale  nM,  for  a  aew  trial,  and 
tended  that,  however  a  misrepresentation  or  a 
of  the  state  of  facts  by  the  insared  might  invalidate  the 
policy,  yet  here  the  insurer  and  insared  knew  equally 
little  of  the  fraud ;   and  he  therefore  sobmittedy  that  • 
fraud  committed  by  a  third  peraon  would  not  afleat 
the  policy ;  more  especially,  as  the  Insurance  Ofitoe  mede 
their  own  inquiries  into  the  facts. 

Batlbt,  J^fc^ Are  there  not  the  usual  repreaentatioai  ii 
thepolicyf 

Satrktt.  There  are,  my  Lord :  but  though  I  adaHt  ik 
if  Colonel  Lyon  had  procured  the  insurance,  the  ftHl 
would  have  been  clearly  void ;  yet  the  preaent  phii^ 
Maynard  was  entirely  innocent  of  the  fraud,  and  tbr 
fore  ought  not  to  be  prejudiced ;  yet  the  Lord  C 
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JwttinhoA  dom% th«t,  if  Ae  repvMeiiMioM  were  fideely        ^^^ 
00ftde  by  Colonel  Lyoo,  without  tbe  privity  of  the  plaintiff,     Maymaud 
eAey  EToided  the  policy.  Rhod'.',  E.q. 

Batlbt,  J..-.The  representation  is  made  part  of  the 
policy,  and  therefore  the  bargain  is  only  conditional ;  and 
it  k  equally  a  condition  in  the  policy,  let  it  be  made  by 
whomever  it  may. 

HoLEOTD  and  Littledale,  Js.,  concurred. 

Rule  refused. 


Watson  t;.  BBVSur.  jufy  2i«i. 

Action  for  a  sum  of  money  agreed  to  be  paid  to  the  Tbe  Jsdfe  at* 
PUintiffyia  consideration  that  he  would  give  ap  a  bouse.    ^  |^^  ^^ 

nets  to  Mj 

The^efimdant'scMaseI,inthecross-exaauMiimi^<>ne  j|[^,^^t 
^the  witnesses,'asked  him  where  be  lived.  be  believes  that 

a  bailable  writ 
is  oat    agaioit 

The  witness  wished  to  decline  answerinsf  this,  as  he  ^"»  at  tbe  m- 

«      .  o  '  ttigation  o£  the 

«^dieved  a  bailable  writ  bad  beeli  #ued  out  agijiiat  bim^  party  whofe 
M  tbe  instigation  of  tbe  defendant.  TTjlfS' 


the  qoeftion. 


Tbe  defendant's  counsel  submitted,  that  they  had  a 
**if[bC  to  an  answer,  as  Ihey  wished  to  show  that  the 
^Htuess  liad  lived  in  various  plttbes^  under  *pat1iculaf 
^circumstances ;  and  that,  if  he  was  the  person  that  they 
'ere  instructed  he  wa9,  they  had  witnesses  to  call. 

AttBOTT,  G.  J... As  he  says,  that  he  wishes  not  to 
Answer,  because  a  bailable  writ  is  out  against  him,  at  the 
^mtigation  of  the  defendant,  I  think  he  need  not  answer ; 
asy  witnesses  that  yoi  blive  may  sec  him  bere. 
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Watsom 

V. 

Bbvbrm* 
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The  witness  therefore  did  not  answer  the  question. 

Gumey  and  Chitty,  for  the  plaintiff. 

Scarlett  and  Abraham,  for  the  defendant. 
[Attoroies — Hodgson  jr  B,f  and  Watsoiyi 


p  

Atijaumed  Sittings  qfter  Trinity  Tetm,  GuildhdtL 


BEFORE   LORD   CHIEF   JUSTICE   AQBOTT. 


My  f 4f A. 


The  widow  of  a 
deceased  per- 
son it  a  compe- 
tent witness  for 
the  plaintiiFf  in 
an  action 
brought  against 
the  ezecntors 
of  snch  person, 
on  a  promise 
made  by  him 
in  his  lifetime. 


Bbvbridob  v.  Mintbr  and  Another,  Executors  of 

MiNTERi  deceased. 

J.  lIIS  was  an  action  to  recorer  a  sum  of  150/.  wliici 
the  defendants'  testator,  in  his  lifetime,  under  speciil 
circumstances,  promised  to  pay  to  the  plaintiff. 

The  widow  of  the  testator  was  called  by  the  phiinti^ 
to  prove  certain  admissions  of  her  deceased  fausbud, 
relative  to  the  money  in  question. 

Scarlett^  for  the  defendants,  objected  to  her  beug 
examined. 

Abbott,  C.  J...JShe  is  appearing  against  her  own 
interest.  This  is  an  action  brought  against  her  husband*! 
executors.  If  you  had  called  her,  the  other  side  woulc 
have  asked  if  she  took  any  benefit  under  the  will. 

Scarlett.  If  her  husband  had  been  alive,  and  the  actioi 
had  been  brought  against  him,  she  could  not  have  beei 
a  witness :  and  can  she  now  charge  his  estate  i 

Abbott,  C.  J.>»At  present  1  do  not  see  any  objectioB 
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Tbe  witness  was  then  examined,  and  clearly  proved  a        1824* 

promise  :  but  a  verdict  was  taken  for  the  defendants,  on    Beyeridqk 

the  irronnd,  that,  upon  tbe  facts  of  the  case,  there  was  no      ,,  ^' 

consideration  for  such  promise.  and  Another, 

executors  of 

MiNTBE, 

The  Common  Serjeant  and  Campbell^  for  the  plaintiff*        deceased. 
Scarlett  and  Prendergastj  for  the  defendants. 

[Attomies — W,  Dimei  and  Suteliffe,'] 


Blow  v.  Russell.  Julyutk. 

-^  HIS  was  an  action,  by  the  assignee  of  a  bankrupt,  to  An  offer  of  a 
"•ecover  the  sura  of  11/.  is.  6d.  collector  *«p-  * 

The  defendant  pleaded  that  he  was  not  liable  as  to  all,  pointed  bj  tbe 
^cept  tbe  sum  of  4/.  14«.  6d.  of  which  he  pleaded  a  eomroiuion  of 
lender.    To  prove  the  tender,  a  witness  named  Cox  was  ^'^"'"'P*'  f®' 

*  the  payment  of 

<^led.  He  stated  that  he  was  employed  by  the  solicitor  4L  i4§. sd,,  tbe 
^tider  the  commission  to  collect  the  debts  due  to  the  bein/Ti*?*^^ 
^9tate.  When  he  called  on  the  defendant,  the  defendant  (ui.  is  not  a 
pulled  out  a  10/.  note,  and  offered  to  pay  4/.  14^.  6d.  and  fub8tance*^'tbe 
%9ked  for  change;  the  witness  replied,  that  he  was  not  collector  ha^- 
^utborised  to  take  less  than  the  sum  demanded,  viz.  tiononthesob- 
1 1/.  4s.  6d.  but  did  not  make  any  objection  to  the  note.      (**^!-  "1  '^^}^ 

"^        *'  had    such   dis- 

cretion,  it  is 

Scarlett,  for  the  plaintiff,  submitted,  that  this  was  no  fh^^^^^hjteldw 

lender,  as  the  witness.  Cox,  had  no  discretion.    To  make  would  be  good, 

it  a  good  tender,  the  money  should  have  been  offered  to  of  foni?  ^'° 
%he  assignees,  or  to  the  solicitor. 

Abbott,  C.  J.,  allowed  the  objection ;  and  observed,  in 
addition,  that,  if  Cox  had  had  authority  to  exercise  a 


see 

189*. 


Elow 

ROMBUU 


fwder 
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e  thmlM'  have  beta  MbdM  wfaatf 
good  onc^  w  point  of  form. 

Verdict  for  the  phi 


Skmlett^  and  JMowtJi^  for  tbe  pkuiKift 

The  Comwum  SetjeatU^  for  the  defendaiit 

[Attorniev-^r.  H.  NidudU  and  Grf/tiu.] 


Bank  notes  are  not  a  good  tea* 
der,  if  objected  to  at  the  time ;  bat 
if  tbey  bave  been  offered,  and  no 
objection  made  on  that  acooonjl, 
the  Court  of  King's  Bench  has  con. 
sidered  it  a  good  tender;  per  Boiler, 
J.  in  Wriffkt  ▼.  IUid,$T. R.  56^ 
The  money,  to  make  it  a  good  ten- 
der, must  be  produced,  unless  the 
other  party  dispense  with  its  pro- 
duction. Lord  Kkmtom  lays 
dosfn»(Pteke,Rep»  se,)  that  the 
oQbv  oC  %lar^  sum,  with  ace' 


quest  for  change,  is  a  goo 
if  no  objection  is  made 
account  And  this  wm 
cided>  in  the  case  of  T* 
Luhhoek,  Mich.  T.  1814^ 
tender  of  \l  ISt.  was 
The  evidence  was^  Ibtfl.- 
offieied  two  soverdgm^fl 
for  change;  the  other 
fused  tbe  tender,  on  thi 
that  more  than  IL  Iflk ' 
The  Court  of  Kieglte  Be 
thiaa  good  tender. 


Jiii^  tiOL    Barnard  &  ADotber,  Asssig^ees  of  Thurtbll,  o. 


A  bone  was    TkOVER  for  R  borse.    PleR — Not  guilty. 

kept  at  the  de-      jij^  deposition  of  tbe  defendRDt,  tRken  before  tl 

fendant's  sta-  *^ 

bies;  and  one  miiMOiiera  of  bRDkmpt,  WRB  pat  in  Rnd  reRd;  troo 

^Mfrrm home,  '*  appoRred,  tbRt  be  wrs  r  livery  stRble  keeper;  a 

three  or  four  tbe  borso  in  question  WRS  kept  Rt  bis  stRbles,  by  1 

being'bcharge  ^^  bRukrapt ;  Rnd  tbRt  One dRy»  on  bis  (tbe  defoi 

of  the  premises, 

the  horse  was  taken  away.  The  defendant  blamed  his  ostlers  for  letthig  it  1 
bat  on  being  himself  remonstrated  with,  replied,  that  it  was  of  no  consequence 
he  was  indemnified.     Held,  that  in  such  case,  trover  would  not  lie. 


Mbnymti^  for  tbe  defendant.    There  is  no  eridence  of 
»n;    at  most,    it  was  only   negligence  in   tbe 
may  be  the  ground  of  an  action  on  tbe 


',  C.  J— .On  this  OTidence,  certainly,  it  appears 
tbe  borse  was  taken  away  without  the  knowledge  or 
of  the  defendant. 


Oimi^,  for  the  plaintiff.  That  is  not  to  be  presBmed, 
^hm  tbe  defendant's  own  expressions  are  considered ; 
^ad  when  it  is  remembered  that  there  were  three  or  foor 
in  tbe  care  of  tbe  premises  at  the  time. 


Abbott,  C.  J...! t  appears,  on  tbe  evidence,  that  the 
has  been  got  away  by  Cooper ;  and  that  bis  taking 
Jl  Migbl,  and  ovght  to  have  been  preyented  by  the  de* 
*s  servants;  but,  unless  they  concurred,  Cooper 
a  trespasser ;  and  tbe  defendant  is  not  liable  in  troyer 
^hsagb  be  nMiy  be  in  another  form  of  action. 


The  plaintiff  was  then 
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retnm  from  Epsom,  be  found  that  a  man  named  Cooper,       J^^ 
had  taken  the  borse  away ;    and  be,  in   consequence,     Barnard 
«  remonstrated  very  severely"  with  tbe  oetler,  for  letting  ^^^^^^* 
tbe  horse  go  without  his  consent.  TuvwivLh, 

It  appeared  further,  from  the  evidence  of  one  of  the        jj^^ 
defendant's  ostlers,  (who  saw  Cooper  riding  the  horse 
«way,  close  by  the  defendant'9.  premises),  that  he   (the 
witness)  had  but  a  short  time  before  left  three  or  four 
offthe  defendant's  servants  in  the  charge  of  the  stables. 

The  defendant,  when  the  horse  was  demanded,  said  it 
^ii  in  the  hands  of  Cooper  ;  and  on  being  told  that  he 
^lioald  not  have  suffered  Cooper  to  take  away  another 
's  borse,  replied,  that  it  was  of  no  consequence,  as 
indemnified. 


Bakvakd 
«nd  A  Bother, 
Aflriffnees  of 
Thuktvll, 

V. 

How. 


CASES  AT  NISI  PRIUS. 
Ournesf  and  Steer  for  the  plaintiff. 

MarrycUt  and  Comyn^  for  the  defendant. 
[ Attornies— /f«vt»,  and  Jowts  jr  B.] 


Jui^  «6<A. 


The  funds  of  a 
former  partner 
in  a  firoij  which, 
at  the  time  of 
his  retiring 
from  it«   was 
indebted    to  a 
person  on   a 
balance  of  ac- 
'count,  are  still 
liable   to   such 
person,  aK 
though   be 
knowingly  suf- 
fered such  ba- 
lance to  remain 
at    interest    in 
the  hands  of  the 
altered  firm, 
and  drew  a  bill 
for  a  certain 
lAhi,  expressly 
on  the  credit  of 
that  balance; 
and  wrote  let- 
ters declaring 
bis  confidence 
in  such   firm, 
e^en  after  a 
suspension  of 
payments  by 
them. 


:*' 


David  v.  Ellis  and  Another. 

J  HIS  was  an  action  for  money  had  and  recei^edi  wk 
on  an  account  stated. 

The  facts  of  the  case  were  these : ^The  plaintiff;  wboii 

a  merchant  at  Montreal,  had,  for  seyeral  yean 'prior  to 
April  1821,  had  dealings  with  the  firm,  in  Englandi  cf 
Ellis,  Inglis,  &  Co.  At  that  time,  Mr.  Ellis  widiifasv 
from  the  firm,  and  the  fact  of  his  having  done  so  wai 
announced  to  the  plaintiff  by  a  circular  letter,  dated  Ik 
30th  of  April,  1821 ;  which  stated  that  the  business  w(nM 
be  carried  on  by  the  remaining  partners,  who  chaqi''  , 
themselves  with  the  debts  of  the  old  firm.  On  the  Vtk' 
of  June,  1821,  the  plaintiff  wrote,  acknowledging  *lk 
receipt  of  the  letter  advising  the  change  in  the  firm,  ail 
stating  that  it  continued  to  have  his  confidence.  As 
account  was  made  out  up  to  the  30th  of  June,  1831,  ii 
which  the  balance  in  favour  of  the  plaintiff  ^vas  stated  tt  j 
18000/.  This  was  sent  in  a  letter  dated  17th  of  M/i 
1821,  which  notified,  that  that  sum  had  been  placed  to 
the  credit  of  the  plaintiff,  in  a  new  account  with  thethei 
firm.  It  did  not  appear  that  any  new  books  were  opesed. 
On  the  24th  of  September,  1821,  the  plaintiff  wrote  sgaiii 
stating  that  the  account  was  perfectly  correct,  witk  t 
very  trifling  exception,  and  that  he  had  transferred  tk 
balance  in  a  new  account  with  the  altered  firm.  On  thi 
17th  of  August,  1822,  Mr.  Inglis  died,  and  the  firm  toi- 
pended  payments,  and  on  the  23rd  of  September,  beciae 
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bankrupt.    In  the  roontki  of  Octoliery  IS^  the  plaintiff 
wrote^  and  reqaired  payment  of  part,  of  the  money  dne ;       David 
•ftatiDg-tbat  he  considered,  that  Ellis  &  Co.  were  liable       Ellii 
to  him.    Previous  to  this,  he  had  written,  expressing  the  ^^  Another. 
continuance   of  his  confidence  in  the  firm,  though  he 
bskd  beard  of  Inglis's  death,  and  the  suspension  of  pay- 
■Kftcnts.    It  also  appeared,  from  a  second  account  current, 
tbat  the  plaintiff,  while  the  18,000/.  was  at  interest  with 
e  new  firm,  drew  a  bill  for  5000/.  on  that  firm ;  which  he 
Lid  he  had  transferred  on  the  account  of  that  fund,  and 
liich  was  accepted  and  paid. 

The  question  wasi  whether,  under  these  circumstances, 
funds  of  Ellis  were  discharged  from  the  plaintifiTs 
bt 


Qurnejff  for .  the  plaintiff,  contended,  that  they  were 
^wble,  notwithstanding  the  notification  of  the  change. 

Scwrleitp  for  the  defendant,  argued  that  the  plaintifiTs 
^idfering  the  ISjOOOL  to  remain  at  interest  in  the  hands 
^if  the  new  firm,  and  drawing  a  bill  for  5,000/.  on  that 
And,  together  with  his  expressing  his  confidence  in  the 

4nB,  after  the  suspension  of  payments,  discharged  Ellis 

fiom  his  liability. 

Abbott,  C.  J_My  present  opinion  is,  that  Mr.  Ellis  is 
vot  released,  but  that  he  is  entitled  to  the  benefit  of  the 
wiliseqoent  payments.  I  treat  it  all  as  one  continued 
CDiicem. 

The  verdict  was  for  the  plaintiff^  for  13,160/.  and 
Scarlett  had  leave  to  move  to  enter  a  nonsuit. 


In  Michaelmas  term,  Scarlett  moved,  pursuant  to  the 
Lve  given  at  the  trial,  and  the  Court  granted  a  rule  to 
•*^f)w  cause. 
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Gumey  and  Campbellf  for  the  plaintiff. 

Datid 
V-  Scarleitf  for  the  defendant. 


ElLI8« 

and  Another.  4 


[Attornie»— G^ordoit  and  jETea/Mf .] 


jn/y  satil.  *^—  Austin,  Esq.  v.  Ward. 

If  A  leTj  u  -Assumpsit  for  money  paid,   and   money  ha 

made  by  the     received.  * 

proceeds  paid       I'b®  plaintiff  was  sheriff  of  Kent,  and  this  tcti 
to  the  execution  brought  to  recover  the  sum  of  52/.  lis.  the  amoa 

creditor,  and  ^ 

troTer  is  brought  levy  made  by  his  officer  on  ^Ji.fa.  in  a  cause  in  wb 
orthe*^?2^r  V^^^^  defendant  was  plaintiff,  and  one  Jagger 
against  whom    defendant,  and  which  amount,  after  it  was  handed 
issued  "he  hav.  Ward's  attorney,  the  sheriff  was  compelled  to  p« j 
ing   become      m  an  action  of  trover,  brousrht  by  the  assiirnees  of . 

bankrupt:     if  ^  G         J  ^ 

the  sheriff  snf.  who  was  alleged  to  have  committed  an  act  of  bank 
fcrs  judgment    previous  to  the  levy. 

m  such  action    ■^  "^ 

to  go  by  de- 

wcoieV  bacr  *c«''fe«»  «n  h w  opening  speech  for  the  plaintiff,  ci 
from  the  execu-  case  of  WilsoH  V.  Miltier  (a),  to  show  that  the  act 

tion  creditor^  1     .  «  . 

the  money  he    PTOperly  brought. 

has  paid  him,  if 

he  (the  sheriff)  could  have  made  a  good  defence  to  the  action  brought  againat  h 
assignees,  even  though  he  gave  notice  ^o  the  execution  creditor,  that  he  would  d 
action,  if  the  execution  creditor  would  furnish  the  grounds  and  means  for  his  io  doii 

(a)  WjUon  V.  Milner,  2  Camp,  with  the  costs,  are  pak 

Rep.  462.    If  a  levy  is  made  on  Bailiff:    Held,  that  the 

the  goods  of  a  trader,  after  he  has  implied  promise  on  thf 

committed  an  act  of  bankruptcy,  the  plaintiff  in  the  orif 

and  the  money  levied  is  paid  over  to  indemnify  the  Bailil 

to  the  party ;  and  an  action  of  tro-  contribute  to  the  dmaii 

ver  is  afterwards  brought  by  the  costs  in  the  action  of  tnr 

assignees  against  the  Sheriff  and  that  the  Bailiff  might 

the  Bailiff, in  which  damages  are  numeyJuidand reeeivtd^  t 

recovered ;   and   these,  together  back  the  levy  money  pal 


TRINITY  TERM,  6  GEO.  IV.  37 1 

It  appeared,  that  the  Sheriff,  in  the  action  of  trover,  ^^^^ 

ffered  judgment  to  go  by  default;  but,  previous  to  his  Austen, Esq. 

doing,  the  following  notice  was  sent  by  his  attorney  ^^*        ^ 
the  defendant  in  this  case,  Mr*  Ward. 

-Sir, 

**  1  do  hereby  give  you  notice,  that  an  action 

**    has  been  broaght  against  the  Sheriff  of  Kent,  by  the 

^^  SKignees,  under  a  commission  of  bankrupt,  awarded 

^^  and  issued  forth  against  Jagger  Ansell,  of  Deptford,  to 

**  lecover  the  value  of  the  goods  sold  under  the  execu- 

^^  tioD  issued  against  the  said  Jagger  Ansell,  at  your  suit, 

*^  ssd  the  proceeds  of  which  sale  have  been  paid  over  to 

^  jou,  or  your  attornies.    And  1  do  hereby  give  you  fur« 

**  tlttr  notice,  that  the  said  Sheriff  is  ready  and  willing  to 

^  dafend  the  said  action,  provided  you  will  furnish  the 

**  grouDds  and  means  for  his  so  doing ;  otherwise,he  will 

*  iufir  judgment  to  be  entered  against  him  by  default, 

^  (Signed)  ^  Thomas  Minchin, 

**  Defendant's  Attorney.'' 

On  the  examination,  in  the  present  case,  of  the  bank- 
'^'s  son,  who  was  called  to  prove  several  acts  of  bank- 
^tcy,  it  appeared  doubtful,  whether  or  no  the  denials 
^creditors  relied  on  to  support  them,  were  not  the  result 
^prenous  arrangement. 

Abbott,  C.  J.^  left  it  to  the  Jury,  to  say,  whether  these 
^«re  concerted  acts  of  bankruptcy,  or  not;  and  if  they 
^^od  them  to  be  so,  they  ought  to  find  a  verdict  for 
^^^  defendant.  With  respept  to  the  first  question,  his 
^t^Hdnhip  held,  that  the  present  proceeding  was  the  same 
^  trying  the  action  against  the  Sheriff;  and  that,  if  the 
^lieriff  could  have  set  up  as.  a  defence,  that  the  assignees 
^^iid  no  right  to  recover  against  him,  in  the  action  of  tro- 
^^,  he  was  not  entitled  to  recover-  now,  against  the  de- 
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13£4.  fendant,  notwithstanding  the  notice  he  hfid  giFCA.  tp  I|l^ 

Austen,  Esci,  defendant. 

V.  Verdict  for  the  defendant. 


Ward. 


Scarlett  and  Jones^  for  the  plaintiff. 
Gumey  and  Campbell^  for  the  defendant. 

I  Attornies— r.  MinMn  and  Dkkiimw  fr  S."] 


In  Michaelmas  Term,  •Scarlett  moved  for  a  new  tM%, 
and  the  Court  granted  a  rule  to  show  caiise. 


Jufy  86eA.  HuRD  and  Another  v.  Mobing, 

^f  ^^cx^v.  Action  on  a  Wll  of  Exchange,  against  the  defeidiit 

handwriting,  as  drawer. 

attom^y.^'from  ^he  attorney  for  the  defendant  was  called,  to  profekii 

having  witnes»-  handwriting.      He  objected,  on  the  ground  that  he  WM 

tion  of  the  bail  ^^^7  acquainted  with  it  from  having  seen  the  bail-bos' 

bond,  in  the  ac-  giflPQed,  and  as  that  was  a  proceeding  in  the  cause,  .be 

tion,ii  not  inch  ,®     ^                ,                               *               ,       ^.           ,    .^^ 

a  con6dentiai  therefore  ought  not  to  state  the  result  of  knowledge  tip 

t "°  rWUc  *e  the  ^^  ^^^  acquired  as  attorney  in  the  cause. 

attorney  from 

answering,  Abbott^  C.  J_Was  of  opinion  that  there  was  nollAf 

when  called  on  . 

the  part  of  the  in  the  objection,  and  directed  the  witness  to  answer. 

plaintiff,   to 

fcndL.t't'haid'.  Verdict  for  the  phuiMifr 

writing,  on  the 

*'*•'•  Scarlett  and  Cliitty,  for  the  plaintiffs. 

Platti  for  the  defendant. 

[  Attqroiei— Ani  ^  J.  and  Ekf^l 
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Beresford  v.  Birch.  jufy  97th. 

Action  for  money  bad  and  redeived,  and  on  an  ac-  interest  at  so/. 

»iini  siaiea.  j,^  ^^^  ^g  ^^^ 

The  plaintiff  claimed  a  sum  ojf  money,  together  with  3,  c.  121,  >.  4, 

interest,  at  the  rate  of  20/.  per  cent,  in  pursuance  of  assignee«  of  a 

the  statute,  49  Geo.  3,  c.  121,  s.4,  which  enacts  that  if  bankrupt  wii. 

the  assignees  of  a  bankrupt  shall  retain  in  their  hands,  a  balance,  can- 

or.  otherwise  employ  for  their  benefit,  any  money,  part  "ot^c  recoter- 

of  the  bankrupt's  estate,  contrary  to  that  Act, and  the  5th  on  the  common 

Gen.  3,  e.  90,  they  shall  be  charged  in  their  accounts  "°whethcMh'c 

nterest  at  the  rate  of  20/.  ;)tfr  cent,  per  annum,  on  all  assignee  ought 

money  so  retained,  for  the  time   it  is  so  retained,  con-  charged  by  the 

tnryto  the  said  acts;   and  that  the  commissioners  shall  commissioners 

*  with  such  inter- 

ckai^  siich  assignees  with  ^uch  sum  accordingly.  est,  before  any 

action   is 
brought — 

The  Counsel  in  the  cause  requested  the  opinion  of  the  Qutere, 
ikmtf  whether,  on  the  common  counts,  this  amount  of  in- 


could  be  recovered  ?  as  it  did  not  appear,  that  any 
iibg  had  been  done  by  the  commissioners  on  the  subject. 

Abrott,  C.  J_I  think,  in  order  to  charge  a  man  with 
JiielMt,  at  20/.  per  cent,  there  should  be  a  count  framed 
tifmi  the  act.  If,  indeed,  it  applies  to  the  case  of  an  ac- 
tioii,  and  is  not  merely  directory  as  to  what  is  to  be  done, 
vhesthe  matter  is  before  the  commissioners,  1  should 
link  it  a  case  for  5/.  per  cent,  interest.  But  this  interest 
^TOL  per  cent,  is  in  the  nature  of  a  penalty;  and  I 
dunk  you  must  declare  specially,  as  for  a  penalty.  If 
&•  commissioners  had  settled  an  account,  and  charged 
lln  defendant  with  such  interest,  then  the  caise  would 
^e  b^en  dfifferent. 


A  yerdflct  was  then  taken*  fof  th«  plieilkitfff,  fi^r  the 
princit^al  sum,  subject*  to  a  motion  to  augment 
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it,  by  adding  the  interest  at  20/.  per  eenL  B«^ 
no  motion  was  made  in  the  sabseqoent  BlicbaeU* 
mas  Term. 


F.  Poilocky  for  the  plaintiff. 
ParkCf  for  the  defendant. 


[Attornie»— Lin^A  and  ffurd  jr  J.] 
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This  action  was  broagbt  cm  tbe 
statute,  49  Geo.  3,  r.  If  1,  sec.  4, 
which  enacts,  that  '*  in  all  cases 
in  which  any  assignee  or  assig- 
nees of  any  bankrupt's  estate, 
shall  wilfully  retain  in  his  or 
"  their  hands,  or  otherwise  em- 
**  ploy  for  his  or  their  own  benefit, 
**  any  sum  or  sums  of  money ;  part 
'*  of  the  estates  of  such  bank- 
**  rupts,"  contrary  to  the  directions 
of  the  b  Geo.  8,  c.  30,  or  of  this  act, 
'*  he  or  they  shall  be  charged  in 
"  his  or  their  accounts  with  the 
estates  of  such  bankrupts,  with 
such  sum  or  sums  of  money  as 
'shall  be  equal  to  the  amount  of 
"  interest,  computed  at  the  rate 
'*  of  202.  per  centum^  per  annum, 
«'  on  all  such  sums  of  money,  so 
'*  retained  or  employed  by  him  or 
"  them ;  for  the  time  or  times 
*'  during  which  he  or  they  shall 
'*  have  so  retained  or  employed 
**  the  same,  contrary  to  the  said 
**  direction  of  either  of  the  said 
acts:  and  the  commisiioneri  of 
bankrupts  are  hereby  required  to 
charge  such  assignee  or  assignees, 
"  in  their  accounts,  with  such  sum 
**  or  sums  ofmoneg  accordingly.^* 

The  ^regoiog  enactment  is  re- 
pealed by  the  stat.  5  Geo.  4,  c.  98, 


«< 


« 
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which  passed  to  coosoUdale 
bankrupt  laws.     It  may  Ae* 
fore  be  proper  to  state  the 
of  that  statute,  which  regards 
of  this  kind.— 5Gea  4,  c  98, 
99,  enacts,  "that  if  any 
**  shall  retain  in  his  hands,  or 
ploy  for  his  own  bencit, 
knowingly  permit  any 
**  nee  so  to  retain  or  empkiyt  mmj 
**  sum  to  the  amount  of  one  haB- 
**  dred  pounds  or  apwardi^  part 
"  of  the  estate  of  the  bankrupt^ 
shall  neglect  to  invest  any  money 
in  the  purchase  of  Ezcheqner 
**  bills,  when  so  directed,  asallN^ 
**md,  (by  tbe   commiasioDcn^ 
*' every   such  aangnee  BlMtH.te 
**  liable  to  l>e  charged  in  hisae* 
**  counts  with  such  sum  as  didl 
**  be  equal  to  interest  at  the  nte 
"  of  20^  per  cfMl.  on  all  aadi  ■»• 
'*  ney,  for  the  time  during  vAkk 
"  he  shall   have  ao  retained  or 
**  employed  the  same,  or  penmtted 
*•  the  same  to  be  ao  retained  or 
empbyed,  as  albre8Rid«  or  dv- 
ing  which  time,  he  shall  bare 
*'  so  neglected  to  invest  the  one 
*'in  the  purchase  of  Exchequer 
**  bills  ;    and  the  commiasioncfB 
**  may  charge  every  aoch  aangnee 
*'in  his  accounts,  accordingly.'* 


€€ 
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Xlioiigh  Umm  two  enactments  are 
ID  many  respects  the  same,  yet 
tbere  are  some  very  important 
differences,  which  made  it  neces- 
sary to  state  both.  The  statutes 
repealed  by  the  5  Geo.  4,  c.  98* 

are-.— 34  &  35  H.    8,  c.  4;    13 

Eliz.  c  7 ;  1  Jac.  l,  c.  15 ;  21  Jac. 

1,  cl9;    13  &  14  Car.  2,  c.24; 

10  Ann.  15 ;  7  Geo.  1,  stat  l»  c.  31 ; 

3  Geo.  9y  C.30;  19  Geo.  2,  c.  32 ; 

24  Geo.  2,  c.  57,  sec.  9  &  10;  4 

Geo.3»c.33;  36  Geo. 3, c. 90, sec. 

1  k  2;   37  Geo.  3.,  c.  124;    45 


Geo. 3, c.  124^ sec  i  &8;  46  Geo. 
3,  c.  135;  49 Geo. 3,  c.  121 ;  56 Geo. 
3,  c  137 ;  1  Geo.  4,  c.  115 ;  3  Geo.  4, 
c.  74 ;  3  Geo.  4,  c.  81 :  and,  instead 
of  these,  new  provisions  are  enacted 
in  this  statute,  which  consists  of 
133  sections :  bnt  this  act  is  not  to 
come  into  operation,  till  the  1st 
of  May,  1825,  except  that  certifi- 
cates of  persons  becoming  bank- 
rupt before  thbact,  or  before  that 
day,  "  shall  take  effect  upon  the 
pasting  of  this  act*' 


u 


18t4. 


BlRYSFOaO 

Birch. 


Peter  v.  Hancock. 

1  HIS  was  %B  action  against  the  defendant,  for  criminal 
eiNiyersation  with  the  plaintiff's  wife* 

The  executor  of  the  defendant's  uncle  was  called  to 
pove  the  defendant's  situation  in  life;  and  he  stated, 
Aat  the  defendant  was  a  wholesale  grocer,  in  an  exten- 
'ti?«  way  of  business,  and  that  he  believed  him  to  be  in 
fMid  circumstances.  He  was  then  asked  what  property 
ik&  defendant  acquired  on  the  death  of  his  uncle.  He 
appealed  to  the  Court,  to  say,  whether,  as  an  executor, 
he  was  bound  to  answer  questions  concerning  his  testa- 
tor's property. 

Ajsbott,C.J. — I  cannot  see  any  reason  why  you  should 
Ml  answer  this  question.  I  do  not  say  that  an  executor 
ii  bound  to  answer  all  questions ;  but  there  is  no  reason, 
why  yon  should  not  answer  this ;  and  therefore  you  must 
taswer  it. 

Searletif  Campbell^  and  Brougham^  for  the  plaintiff. 


Jufyftgik 


On  an  inquiry 
iQ  an  action  for 
erim.  ccn*  into 
the   circam* 
stance!  of  the 
defendant^  the 
executor  of  a 
deceased  rela- 
tion is  bound  to 
answer  a  ques- 
tion,  which  re- 
quires   him  to 
state  the  a- 
mount  of  pro- 
perty the    de- 
fendant ac- 
quired under 
the  will  of  his 
testator. 
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.    J^^  The  Attorney   OeneraL  the    Comnum  Seriemi,  aiid 

Peter       EyaUf  for  the  aefeDdant. 

Hancock. 

[AttorDie»— Mnd  ^  C.  and  €^  4r  Cd.] 


Ju/^  dQM.  Parkins  and  Another  v.  Moravia« 

Whether  an  ^H£  declaration  stated,  that,  in  consideration  that  the 
uodertaking  to  plaintiffs  would  discount  a  bill  of  exchange  for  12001 
ti^  \he  ^t^^  ^^^  ^  person  named  Benjamin,  the  defendant  andotook 
mount  due  to  pay  them  such  sam  of  money  as  should  be  doe  (ron 
to  Mr.  B.»  for  ^^^  ^o  Benjamin,  for  work  done  within  a  specified  tine, 
work  to  be  done  71,^  andertakinsT  was  as  follows  u- 

bj  Mr.  B.,  m  ® 

conaidoretion 

that  plaintiff  <«  3,  Old  London-street,  9rd  Jane,  1822. 

monej  t^  Mr.  "  Messrs.  Parkins  &  Co.  ♦ 

B.  if  a  gaaran- 

tj? — Quart.  **  Gentlemen, 

agreemenruTi  "  '  engage  to  pay  you  the  amount  which  Mi 

serifs  of  letters,  <*  be  dae  firom  me  to  Mr.  Benjamin,  for  any  work  he  slitB 

containing  less   ^,    ,     -  ,  1  .  1  ^«    * 

than   1080  do  for  me,  between  this  and  Christmas  next. 

words,  reqaires  u  Gentlemen, 

a  stamp  of  12. 

15s.— Qtuere.  **  Your^s  most  truly, 

"  George  Moravia.'* 

Underneath  it  was  the  following  letter 

«  Sir, 

**  By  the  enclosed  note,  you  see  Mr.  Pnrkiiif*i 
<^  conditions,  you  will  therefore,  if  you  think  proper,  iigi 
*'  the  above  note  to  them. 

**  I  am.  Sir, 

"  Your*s  very  respectfully, 

^<  Nathaniel  Benjamin* 
*^  Addressed  to  George  Moravia,  Esq.'* 
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mie  Bote  endowd  was  in  these  temuu.  Mi^> 


«<  If r*  Benjamin,  and  Anotbir 

^»  M<Hume 

^  We  shall  be  willing  to  aipis^  you  to  tk0 
^  amomit  proposed,  if  Mr.  Morana  will  take  the  trouble 
•*  of  writiiigni  a  line,  to  say,  that  the  money  he  wUl  hare 
« to  pay  you  for  work  to  be  done  to  Christmas  shall  be 
•^gnrcBiis. 

«  We  are, 
**  Your  humble  servants, 
•Jneard,  1822.  «  Edward  Parkins  It  Co."" 

Hit  dkane  ibr  work  done,  wm  £450. 


IktAUmwtg  Generalf  for  the  defeadant,  ronteaded,  that 
a  ^oaranty,  and  therefore  within  the  Statute  of 
if  so,  the  fonsidi'isrioM  was  not  set  o«t  in 
itself  nor  in  any  paper  rcfened  to  by  it :  and 
^dtBiJBtfdtU  r.  Dnmmomd^  11  East,  142. 


IbiB.  ibr  tke plaintiii;  cited  Wilwmr.  CompUmd^bK 
tl.  SS;  aad   arfoed  that  it  wm  an  MsignaKnt  of  a 


;C,J^_Itkan  ii  'j^iniiilef  a  Amg 

OmfJoMd  m  not  like  this  eane  (a) :   jim 
M  the  acreonflBt  what  the  nalare  of  the  chinf 
k,  imi  what  the  xAmMntuikm  tm  iL 


the  piainttf.    It  is  an  iwi^nsil 


«r  T.  fe  CfL  « Hk 
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18^       M I  undert^e  to  pay  you  such  money  as  aball  be  dae,** 

PARKint      ^^^  does  not  come  under  the  Statute  of  Frauds. 
and  Another 

V. 

MosATiA.         Abbott,  €•  J.-^t  is  to  go  to  reduce  the  bill,  andthen. 
*  fore  it  is  to  answer  for  the  debt  of  another. 

Scarlett.    That  is  the  effect  of  it,  but  not  the  contract 

Abbott,  C.  J. ^Tben,if  you  take  it  so^  being  on  the 

discount,  it  would  be  usurious. 

Scarlett.    This  is  an  undertaking  by  the  defendanl,  l» 
'pay  the  debtor^s  money,  and  not  to  be  answerabla  oatcT 
his  own  funds,  therefore  the  object  of  the  Statnte  ef 
Frauds  has  no  existence  here. 


Another  question  was  tken  raised,  as  to  the  amooiit 
stamp-duty  required,  and  a  rerdict  was  taken  for 
plaintiff*,  subject  to  the  two  points  of  law,  in  order  that  te* 
opinion  of  the  Court  aboye  might  be  had  on  them,  objm 
motion  to  enter  a  nonsuit. 

Scarlett  and  Parke^  for  the  plaintiffs* 
The  Attorney  Generalf  for  the  defendant. 

[Attoroies— Dfojie  and  Swaint  jr  Co."] 


BEFORE  ABBOTT, C.J.  BATLET,HOLROTD,  &  UTTLBDALB,* 

In  Bank. 

Neo.  0<A.  The  Attorney  General  moved  to  enter  a  Nonsuit,  p 

suant  to  the  leave  granted  at  the  trial,  and  contended 
the  engagement  was  to  pay  the  debt  of  another, 
therefore  the  consideration  must  be  set  out  accoi 
the  case  of  Wain  v.  Warltere^  5  East,  10 ;  and  that,  if 
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MMMdertlMHi  is  mentioned  in  one  paper,  and  the  contract 
m  on  anpther,  onlees  there  is  a  clear  referencci  it  will  not 
be  sufficient,  Aiyife// y.  Drtimmom/,  11  East,  142.  The 
iroids  of  the  Statute  of  Frauds  are  as  general  as  they 
san  be ;  and  the  circumstance,  that  the  debt  is  to  be  paid 
mt  of  a  particular  fund,  can  make  no  difference. 


S7d 


r. 


18M. 

Parkivs 
and  Another 

«• 

MoftATIA. 


Abbott,  C.  J..^You  objected  at  the  trial,  to  the  stamp, 
IB  wdl  as  on  the  Statute  of  Frauds. 

The  Attorney  Generai.  Yes,  my  Lord,  if  an  agreement 
b  centained  in  a  series  of  letters,  one  letter  only  may  be 
llBBiped;  but  I  contend,  that,  under  the  words  of  the 
Stamp  Act  (a),  the  stamp  must  be  1/.  l&s.  and  not  1/. 

LiTTLBDALE,  J. Do  the  letters  contain  altog;ether  more 

tiiBB  1080  words ;  for  if  they  do  not,  it  will  be  a  question 
whether  the  1/.  stamp  is  not  as  much  as  is  required. 

The  Attorney  General.  My  Lord,  the  letters  dojiot 
contain  more  than  1080  words ;  but  I  contend,  that,  on  the 
wording  of  the  Stamp  Act,  the  1/.  15«.  stamp  is  still 
aeeessary. 

The  Court  intimated  that  they  would  grant  a  rule  to 


(«)  The  Stamp  Act,  55  Geo. 

^c.  184»  under  the  title,  Agree- 

^icst  m  Che  Schedule,  part    1 ; 

*ter  itating  that  any  agreement 

^ider  hand  only,  where  the  same 

*^  not  contain  more  than  1080 

*orda,  shall  have  a  stamp  of  I L 

ShI  where  it  shall  contain  more 

Ihii  snch  number  of  words,  it 

AdfhaTe  astamp  of  IL  I5t.,  and 

entire  quantity  of  1080 

over  and  above  the  first,  a 

Mmt  progressive  duty  of  iL  ^. 


proceeds  as  follows:— ><* Provided 
''  always,  that  where  divers  letters 
**  shall  be  offered  in  evidence  to 
«  prove  any  agreement  between 
"  the  parties  who  shall  have  writ- 
**  ten  such  letters,  it  shall  be  su^ 
**  ficient  if  any  one  of  such  letters 
^  shall  l>c  stamped  with  a  duty 
**  of  1/.  I5i.  although  the  same 
**  shall  in  the  whole  contain  twice 
*'  the  number  of  1080  words,  or 
«*  upwards/* 


8^  CJkBES  AT  NlSt  TBtVB.  ' 

188^        ahew  cum^  IwI  suggested  (hat  H  worid  ])•  bedirte 
Parjum     A^  qneetjoiis  09  a  special  4;ase.    The  partias  adbpesd  Ik 
wiAfv>iffffr  mggeHiif^n.    The  special  .eme  has  jwH  yet  toan  atgwsA 


MoaATXA* 


Jti/y  29fA.    MiLjLiKiir,  Assfgaee  of  Ob  Mbiluieui,  a  Bunkira^  «. 

Beahdon. 

ir  it  is  proved   X  nOVER  for  a  quantity  of  swords. 

ilLi'^ee^''  ^^  ^^  ^^  P^^^  ^^^^  ^^^  baakrapt  ordai^d  gmds,  nk 
(where  the  tra-  stated,  for  the  purpose  of  sending  abroad ;  and  he  said, 

questionr^ 'that  ^^^^  ^^  would  give  Other  goods  in  exchange  for  them. 

the  bankrupt 

presented  him-  Marry aU^  for  the  defendant,  submitted  that  this  did 
Md"offerS*"'  not  constitute  proof  of  trading ;  it  was  proof  of  boytagr 
goods  in  ex-  but  not  of  buying  and  selling;  and  if  this  eTidencewaf 
tSsit'^dfj!  safficient,  it  would  be  making  a  man  a  trader  by  hit 
tinct  proof  of  declarations,  and  not  by  his  acts. 

his  ever  having 
•old,   it  is  not 

ground  of  non-      Abbott,  C.  J._I  cannot  say  that,  if  a  man  buys,  and 

suit,  but  ought  \  J  ^  .7 

to  be  left  to  the  represents  himself  as  a  dealer,  and  offers  goods  in  exchange, 

there be^dutinrt  *^*  ^^  ^^®^  ^^^  •^"X  *®  ^®"  again.  At  least,  I  must  letfe 
proof,  that  he  it  to  the  Jory,  I  cannot  nonsuit  upon  it. 

bought  in  con- 
nection with 

others,  to  carry  ]|  appeared  afterwards  from  the  evidence  on  ths  pirt 
fraud,  by  nak-  of  the  defendant,  that  the  bankrupt  ordered  the  goedriv 
^°s  *^Y  ^^  question,  in  this  cause,  for  the  purpose  of  sending  dkeH 
never  selling  to  Cadiz.  He  was  to  pay  for  them  in  bills  at  two  orthrei 
h  nof  a?i^ng  months,  at  the  banking-bouse  of  Cox  &  Biddolphs. 

within  ^the 

and  the  Judge      The  bankrupt's  brother  stated,  that  he  was  almost  sora 
will  nonsuit      ^^^  ]||g  brother  never  had  any  correspondence  with  Cadn. 

the  assignees.  "  * 

That  he  had  seen  large  quantities  of  goods- come  by 


gons  to  his  brother's  in  the  morning,  which  were  cariM 
away  in  the  night  in  hackney  coaches;  aud'thathewas  not 
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1^  totfwem^  that  he  erenmw  bis  brother  sdlaBy  thing,      y}^^ 

Utiwo  appeared  that  at  the  time  4if>  tUe  ordering-  of  the  Millikin, 

goods,  hit .  Account  at  the  banker's  mm  overdrawn^  Md  ^"*^J^^^ 

QfiFer  was  in. credit  afttrwanhu  HBiM»a  bank* 

rupt, 

V, 

Abbott,  C.  J.,  upon  this,  observed there  is  no  evidence     Bramdok. 

t|uu  this  penott  was  buying  and  celling  goods;  If  he  was 
bajing  in  connection  with  others^  to  carry  on  a  system  of 
fraud,  it  is  not  a  trading  to  bring  him  within  the  bank- 
rapt  laws. 

.  StmtUu^  for  the  plaintiff,  then  elected  'to  be 

Nonsuited. 
Scarleitf  for  the  plaintiff. 

Marryatt  and  Bumeyy  for  the  defendant* 

[Attornies— JidiiMf  Taylor  and  Rogers  jr  Sofu] 


Gale  v.  Dalrymplb. 


Jufy  Slti. 


SAULT  and  false  imprisonment.  in  usaait  and 

The  defendant  pleaded,  1st.   the  general  issue Not  battery  and  im- 

^^ilty;  andSod^hathewasmasterofashipcalledtbeVan-  deitDdhnt  jui- 


;  of  «which  the  plaintiff  was  a  mariner,  and  that  the  *'^!*!!17  Y* 

him8elf,and  was  riotous  and  drunk;  ship,  in  wbidi 
in  consequence,  he,  the  defendant,  caused  him  to  be  I'^MU^l'jJdl^ 
ut  in  irons,  and  to  be  moderately  chastised;  Replication,  fractofji  Mid 
lial'tbe  defendant  committed  the  acts  conbplaiined  of,  of  piy  ^^  it^fm^^ 
Xiis  own  wrong,  and  without  the  causes  assififned.  Y'  ^^  *^*  •^" 

pears  that  the' 
<ldendant  improperly  knocked  the  plaintiff  doiro,  in  >additioa'  to  puttibg  him  in  inoMp  the 
pluntiir  cannot  recover :  as,  if  he  meant  to  admit  that  all  was  proper  eicept  the  knoddng  Mhi^ 
^d  to  proceed  for  that  only,  he  should  have  new  aatigned. 


•ti., 
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J^jKf^  la  additioD  to  proof  of  puttings  in  iroim  and  flogipWg 

Galk        i^  appeared  in  eridenoe,  that  the  defendant  knocked  tlH 

jy     *"  plaintiff  down  while  he  was  in  a  boat  going  from  amthe] 

ship  to  his  own,  jnst  previous  to  the  imprisonment  com 

plained  of,  and  for  the  same  cause. 


Ourmqff  for  the  plaintifi;  submitted, 
did  not  go  to  that  part  of  the  complaint. 

Abbott,  C.  J. — If  the  plaintiff  meant  to  acknowledgv 
that  the  whole  was  proper  except  the  knocking  down  ii 
the  IxMtt,  he  ought  to  have  new  assigned.  The  jostifica* 
tion  applies  to  the  whole. 

Verdict  for  the  defe  ndant. 

Qumey  and  J5.  LatoeSf  for  the  plaintiff. 

.  t 

Scarlett  and  F.  Pollock^  for  the  defendant. 

[Attornies— -JFTower  and  Oordan,'] 


Jubf  9\9t.     Hall  and  Another,  Assignees  of  Harris,  a  Bankrupt,  c 

Barnard  and  Others. 

The  Anignees  XroVER  to  recover  certain  Bills  of  Exchange. 

maj    maiDtii^      The  bankrupt  was  a  bill-broker,  and  the  defendants  wet 

trover  for  bUls  bankers.    The  bankrupt,  after  he  had  committed  an  m 

of  eidnnce  ,  .  . 

tent  bj  him  to  of  bankruptcy,  bad  sent  these  bills  to  the  defendantSf  wh 
d?ton»ftirwX  ^®*'®  creditors ;  but  it  appeared,  that  the  bankrupt  Iw 
mittiiig  en  ect  only  lent  money  on  some  of  the  bills,  and  had  not  ehhi 
tiboi^J^e^  bl'  discounted  or  paid  the  full  value  for  them. 

inge  bill  broker  ^ 

mimi^  on  Uiem.       Morryottj  for  the  defendants, contended,that  these  wet 

end  M  not  ei- 
ther discoantedy  or  gifen  the  fall  velae  for  them. 
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not  hit  property^so  as  to  enable  the  assignees  to  maintain        l^^ 
troTer  for  them.  Hall 

and  Another, 
Awigneea  of 

Abbott,  C.  J. He  has  a  lien  on  them  to  a  certain  ex*  Harrii, 

tent,  which  passes  to  the  assignees,  and  enables  them  to  ^    an  rapt, 

recoyer  the  bills  from  a  wrong  doer.     Whether  they  can  Barnard 
keep  the  whole  amount,  is  quite  another  thing. 

Verdict  for  the  plaintiffs. 


The  Attorney  Qeneralf  the  Oomnum  Serjeant^  and  Hott^ 
the  plaintifis. 


Jfarryattf  for  the  defendants. 


[Attornies— i7arl2ey  and  PanutL] 


Tvoweru  maintainable  against 
^^s^uigen  by  a  person  who  has  only 
^  ^wdal  property  in  the  g^oods, 
^*  by  carrien  or  bailees,  Arnold 
'^^  Jefiremnif  1  Ld.  Raym.  Jt75 ;  or 
^3^  the  finder  of  a  jewels  the  real 
being  unknown,  Amory  v. 
iretf  1  Sir.  505;  or  by  a 
having  a  temporary  pro- 
in  the  goods,  RoherU  t. 
^y«M,9Taunt  1268:  and  in  Webh 
'^  Fox,  7  Ter.  Rep.  S96,  Lord 
IV  Yov  lays  down,  that  a  special 
^S^wopeity  in  the  case  of  personalty 
ij  be  in  one^as  in  the  instance  of 


carriers,  while  the  akMolute  right 
to  it  may  exist  in  another;  when  a 
competition  arises  between  those 
two  persons,  the  right  of  the  latter 
must  prevail ;  but  as  against  all 
other  persons  a  special  property  b 
sufficient  In  that  case,  an  uncer* 
tificated  bankrapt  had  brought 
trover  for  goods  acquired  by  him 
since  his  bankruptcy,  and  which 
he  had  been  possessed  of  without 
denial  of  his  assignees ;  and  the 
Court  held  the  action  to  be  main- 
tainable. 
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1884: 


COURT  OF  COMMON  PLEAS. 

Sittings  at  GuildhaU,  in  Trinity  Term,  18:21: 

BEFORE   LdRb  CHIKf   JfUlSTltlE    sisST. 


June  9LAtk.  HaMOND  V.  HoUDAY. 

If  tbe  daties  of  AsSUMPSIT  by  the  plaintiff;  a  sworn  broker,  against  tke 
mre  cxTCutcd  in  defendant,  a  part  owner  of  a  vessel  called  the  Travellflr, 
such  a  manner  for  his  Commission. 

malts  from  '^^^  plaintiff^s  clerk  proved  that  he  saw  the  defendail 

them,  he  is  not  repeatedly  about  getting  the  Traveller  chartered,  throogh 
▼er  either  bis  a  Mr.  Lancaster.  He  shewed  the  defendant  a  former  chv- 
commission    or  ^^^  party,  which  he  read,  and  the  defendant  said  be  had 

even  a  cempen-  r      j^  » 

sation   for  his  no  objectiott  to  go  on  the  satne  terms,  bat  he  would  iw 

the  plaintiff*  on  'Chaiig'e  about  it.    The  defendant  sigm 
the  following  paper,  as  did  also  Mr«  Lancaster. 


J  •         •  I    ■      4i?' 


<*  The  Traveller,  264  tons,  will  proceed  from  hence  to 
^'  Pernambuco  or  Bahia,  both  or  either,  taking  out  goods 
**  freight  free,  the  parties  paying  the  charges.  To  sail  on  or 
"  before  the  10th  of  March." 


/ .  I 


The  witness  further  stated,  that  he  saw  the  defendant 
afterwards,  and  asked  him  if  he  had  got  fixed,  and  be 
said  ^^  yes ;''  upon  which  bills  were  printed.  The  witness, 
the  day  after  this  interview,  went  to  him,  and  asked  him, 
why  he  did  not  bring  the  papers  to  get  the  ship  euteredt 
He  said,  he  should  not  go,  he  had  got  a  better  charter. 
The  witness  told  him  he  had  signed  the  agreement.  He 
replied  it  was  not  binding,  because  it  was  not  on  a  stamp. 
The  witness  saw  him  again  the  day  following,  and  on  his 
saying  that  he  could  not  go  unless  the  Consulage  was 
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ptidy  told  bim  that  the  plaiotiff  would  pay  it  out  of  his 
eommission,  if  there  was  do  other  difficulty, 

Lancaster  was  then  called,  and  stated,  that  he  signed 
the  memorandum  on  the  faith  of  the  broker's  saying  that 
tbe  other  terms  of  the  charter  party,  shewn  to  the  defend- 
ttit,  would  be  complied  with  ;  that  there  was  a  difference 
between  him  and  the  defendant  on  account  of  the  latter 
refusing  to  pay  the  consular  charges  on  the  home  cargo ; 
(tiio  witness  being  liable  to  pay  all  ihe  charges  of  the  out- 
Ward  cargo,  because  he  was  to  pay  no  freight);  and  that 
tke  defendant  denied  at  first  having  seen  the  charter  party 
n€ened  to;  but  afterwards,  in  consequence  of  the  plain- 
tiflTs  assertion,  acknowledged  that  he  had  seen  it. 

Bbst,  C.  J. How  can  wejudge  what  the  terms  are,  un* 

from  the  signed  paper ;  and  it  is  there  stated,  **  the 
rgeo "  are  to  be  paid;  that  must  be,  all  the  charges. 


Hahoitd 


HOLIDAT. 


Pellf  Serjt.    The  paper  was  signed  after  the  view  of 
the  cbarter  party.    The  broker  shewed  the  charter  party 
the  defendant. 


Brst,  C.  J. ^The  broker  should  have  specified  it.     I 

thiiik  the  plaintiff  is  entitled  to  nothing. 

Pell^  Serjt.    I  submit,  that  he  is  entitled  to  bis  com- 
miaiion. 


Bbst,  C.J. No:  not  when  the  bargain  goes  off. 

Pellj  Serjt.  then  cited  the  case  of  Haines  v.  Brisk,  5 
T^unt.  62!  (a),  on  the  part  of  the  plaintiff. 


(m)  Reported  alto  1  Manh.  Rep.  ployed  to  procure  for  Uie  abip, 

^9] .    ill  that  caae  the  broker  had  aiid  the  defence  waa»  that  he  ought 

obttiued  the  voyage  he  was  em-  not  to  be  paid  his  commisaion*  be- 

C  c 
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ias4. 


Hamoud 

V. 

Holiday. 
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Best,  C.  J. — ^Tbat  is  a  very  different  case  from  the.pe- 
sent.  The  only  point  there  was,  whether  the  voyage  oosU 
be  legalized.  In  this  case,  the  defendant  says,  the  phis* 
tiff  has  made  such  a  bungling  bargain,  that  be  is  notes- 
titled  to  recover.  The  law,  as  it  relates  to  commissioii,  I 
take  to  be  this — a  man  must  complete  the  thing  required  of 
him,  before  he  can  be  entitled  to  charge  for  it:  bntil- 
though  he  does  not  do  the  whole,  yet  he  may  be  enCitM 
to  remuneration  in  proportion  to  what  he  has  done, 

A  witness  then  proved,  that,  according  to  the  usags  tf 
trade,  when  a  memorandum  has  been  signed  by  thechtf- 
terer  and  ship-owner,  and  the  arrangement  is  put  as  cmI 
to  by  the  act  of  the  ship-owner,  the  broker  not  being'tbe 
cause  in  any  way  of  its  not  continuing,  the  broker  ioMch 
case  is  entitled  to  his  conunission.  But  this  witneM  ait 
mitted,  on  cross-examination,  that,  in  order  to  entitle  iMib 
it  is  necessary  that  the  spirit  of  the  charter  should  ktft 
been  actually  agreed  upon. 


Vaughan^  Serjt.  for  the  defendant.  The  plaiutiffji  Mt 
entitled  to  one  farthing  from  the  defendant.  He  is  €■• 
ployed  by  Lancaster,  and  may  be  entitled  to  somediiif 
from  him,  but  not  from  the  defendant. 


Lancaster  was  here  re-called,  and  said,  that  the  employ" 
ment  was  as  much  by  the  defendant  as  by  him;  hot  tlnlf 
under  no  circumstances, did  he  (Lancaster)  pay  comi 


Vaughan^  Serjt.     If  the  matter  had  been  fully  eel- 
tied,  the  defendant  would  be  liable,  but  otherwise  tk 


cause  that  voyage  u  ould  be  ille- 
gal, unleM  certain  licences  were 
obtained.  This  defence,  of  courK, 
did  not  avail  the  party  any  thing, 
because  the  Court  considered  that 


the  broker  had  done  all  that  h^ 
was  employed  to  do,  and  wsscs* 
titled  to  be  paid  for  hb  serviced 
See  Maneypenny  v.  Hmrtlmd  ^ 
OtherSf  snte,  p.  552. 


V. 

Holiday. 
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plaintiff  is  entitled  to  nothing,  for  it  is  upon  the  work  be- 

mg  done  that  he  has  a  claim  to  be  paid •    The  paper  signed      Hamon  d 

tt  nothing  but  a  loose  memorandum,  which  ought  to  have 

been  reduced  into  an  intelligible  and  binding  document. 

Best,  C.J. Certainly,  there  is  some  evidence,  that, 

though  a  ship  is  not  chartered,  yet,  if  the  ship-owner  be 
entirely  in  fault,  commission  should  be  paid ;  but  that  is 
not  the  question  here.    It  would  be  absurd  to  give  a  com- 
■union  on  l&fiQOl.  or  16,000/.  for  doing  almost  nothing* 
It  is  the  bfoker's  duty  to  draw  up  the  bargain  intelligibly; 
tnd  if  he  does  not,  he  is  entitled  to  nothing.    I  agree  with 
the  law  laid  down  in  the  case  cited ;  there  the  contract 
was  clear  and  intelligible ;   and  the  broker  was  allowed 
■  compensation,  he  having  done  all   that  he  was  bound 
to  do.    But  has  this  broker  done  all  that  he  was  bound  to 
dof    Is  this  an  intelligible  paper f    It  is  said  that  another 
charter  party  was  shewn  to  the  defendant,  which  explains 
>t.     This  is  not  the  way  in  which  business  ought  to  be 
done.    The  terms  should  be  put  down  intelligibly  by  the 
I»toker»  and  if  they  are  not,  his  charge  is  made  for  intro- 
ducing confusion,  and  leading  the  parties  into  law-suits.    It 
^  quite  clear,  that  no  charter  party  could  have  been  made 
OQt  from  this  paper.    If  the  defendant  has  received  ad- 
vantage from  the  acts  of  the  broker,  then  the  verdict 
•lioold  be  for  the  plaintiff,  with  proportionate  compensa* 
ticm ;  but  if  the  business  has  been  performed  in  so  slo- 
^«nly  a  manner,  that  no  advantage  has  been  derived  from 
U^  then  the  verdict  must  be  for  the  defendant. 

Verdict  for  the  defendant. 

PM,  Serjt.  and  Campbell,  for  the  plaintiff. 

Vaughan,  Serjt.,  for  the  defendant. 

[Attorniei,  A.  Mitehell  and  Rettrdan  ^  D.] 
C  C  2 
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Sittings  at  Guildhall,  qfter  Trinity  Term. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Gale  t;.  Wrlls. 
If  a  broker       AsSUMPSIT  to  recover  damages  for  tbe  breach  eflke 

nakesacontract   r  ii       •  ^        ..^ 

.iih  the  de-    following  contract.  .      ,      _  .  ^      .       .^ 

feodint  for  the  "  LondoD,  28th  October,  1889^ 

parcbue  of  „  fiought  of  Mr.  H.  WelU,  from  40  and  not  exceeddf 

goods,  and  de-  o  »  ^-^ 

livers,  by  mis-  **  50  tons  oF  Cam-woody  at  12/.  per  ton  in  bond,  tobe 

note'  'to  '^eacli  "  P^'^  ^^^  ^^  ^^^  landing  weight,  to  be  brought  in  tin 
party,  and  docs  a  return  voyage  of  the  Hetty.     Memorandum The  UittJ 

not  nientiou  hi»   ,      •  •  -     ,  .  .      -^^  .    .     .    .• 

principal's  (the      Cleared  out  for  her  outward  voyage  on  the  2oth  inBtait 

boyer^s)  name, 

prope"cniry  o'  A  broker  named  Hooper  was  called,  who  proved  tint 

it  in  his  book,  he  made  the  contract  on  the  behalf  of  the  plaintiff, and  de> 

boyer  may  livered  a  copy  of  that  produced  tothe  defendant;  tbathl 

maintain  an  ac-  wrote  the  contract  on  the  defendant's  counter,  on  twoUt 

tion   for   the  .  ,  , 

breach  of  this  shects  of  paper,  and  left  one  with  the  plaintiff  as  he  west 
contract.  home.    On  his  cross-examination,  he  admitted,  that  bedil 

not  mention  the  name  of  the  plaintiff  to  the  defendaat, 
nor  could  he  positively  tell  whether  the  defendant  kiiev 
that  he  was  a  broker,  but  he  stated  that  very  few  btf* 
gains  (if  any,)  of  such  a  description,  are  made  witbodti 
broker;  and  that,  from  thecircumstanceof  his  having l6ft 
the  note,  he  presumed  the  defendant  must  be  aware  of  tb 
capacity  in  which  he  acted. 

It  appeared  that  the  broker  delivered  bought  notes  to 
both  plaintiff  and  defendant,  and  he  could  not  accoast 
for  his  having  done  so.  The  broker's  book  was  prodacei 
in  which  was  an  entry  of  the  contract  on  the  day  on  wbick 
it  was  made;  which  entry  was  in  the  proper  form. 

A  witness  proved  that  he  wont  to  tbe  defendant,  uA 
shewed  him  tbo  contract,  required  him  to  fulfil  it,  wbA 
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tondered  him  the  price  of  40  tons  at  12/.  per  ton,  mmus 
the  discount ;  on  which  the  defendant  said,  that  he  knew 
nothing  about  it. 

The  Captain  of  the  Hetty  was  called,  and  proved  that  he 
brought  home  only  19  tons  of  Cam«wood  ;  that  he  had 
stowage  for  more,  and  had  no  doubt  he  could  have  got 
oiore  by  paying  a  higher  price. 

A  letter f  dated  the  19th  November,  1822,  written  by  the 
defendant  to  the  Captain,  was  read.  It  stated  that  he 
lefk  it  to  the  option  of  the  Captain- to  do  as  he  pleased 
iibout  the  quantity  of  each  article  he  was  to  bring,  ac* 
cording  as  he  might  find  it  likely  to  be  profitable*  It 
contained  also  this  observation,  ^*  I  told  you  I  could  make 
%  certainty  of  10/.  a  ton  for  Cam-wood.'' 

fFiidCf  Serjt.,  for  the  defendant.     The  contract  left  with 
Ukj  client  is  that  by  which  he  is  to  be  bound,  and  that  is 
Only  a  contract  between  Hooper  and  the  defendant ;  and 
it  is  not  competent  to  Hooper,  by.  delivering  a  paper  to 
mome  one  else,  to  introduce  a  new  person,  that  he  himself 
may  be  a  witness  instead  of  a  plaintiff.    The  contract  de- 
livered to  the  defendant  is  not  as  Hit  ought  to  be,  a  sold 
note-.**  Sold  for  you  to  Mr.  Gale,"  but  it  is,  **  Bought  of 
Ifr.  H.Wells."     This  would  have  been  the  form  of  the  con- 
tract, if  the  sale  were  to  Hooper  personally ;  and  he  can- 
act,  under  such  circumstances,  be  received  here  to  make 
€ml  a  case  by  his  testimony.  There  is  no  contract  between 
the    plaintiff  and  defendant.     There  is   no  demand  of 
commission  at  the  time  of  making  the  contract,,  nor  till 
after  the  bringing  of  the  action.    He  cited  the  case  of 
Ckampiim  v.  Flummery  I  N.  K.  252;  and  called  a  person, 
who  proved  that  the  Cam-wood  was  sold  at  15/.  per  ton; 
but  be  admitted,  on  his  cross-examination,  that  it  was  da- 
maged by  some  palm-oil  brought  over  with  it :  and  it  ap- 
peared, from  the  evidence  of  one  of  the  plaintiff's  wit- 
ntsses,  that  good  marketable  Cam-wood,  sold  at  the  time 
when  this  should  have  been  delivered,  for  16^  a  ton. 
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IS^  Best,  C.  J« It  appears  to  me,  that  tbe 

titled  to  XI.  per  ton,  being  tbe  diflference  of  price  oi  # 
tons.    I  am  of  opinion  (but  that  is  rather  OMitter  of  i»t 
for  the  Jury),  that  tbe  delivery  of  the  note  intimated  tbt 
the  defendant  was  dealing  with  a  broker,  who  mutt  be 
taken  to  have  been  acting  for  some  principal,  becaoiei 
broker  cannot,  without  violating  bis  oath  and  the  law,  act 
in  any  other  capacity.    If  the  defendant  doubted  wheAer 
he  was  dealing  with  a  broker,  he  ought  to  have  asked  tk 
question.    There  is  no  objection,  in  point  of  law,  to  tke 
broker's  concealing  the  principal's  name.    I  am  alio  of 
opinion,  that  the  circumstance  of  both  being  bought  nolef 
does  not  vacate  the  contract.    The  note  is  a  proper  nole^ 
it  is  <^  Bought  of  you.**    But  it  is  said,  this  is  a  fraud  upon 
the  defendant.    The  broker  is  directed  by  law  to  keept 
book,  and  make  entries  day  by  day.    We  have  the  book 
here,  which  is  free  from  the  error  spoken  of.    The  brobr 
swears  the  entry  was  made  on  the  day  when  the  tmnie- 
tion  took  place.    The  broker  swears  he  made  a  contnct 
on  the  28th  of  November,  which  has  been  clearly  broka. 
The  case  of  Champion  and  Plummer  decides  that,  where 
the  contract  is  with  principals,  both  must  sign,  and  itii 
said  the  defendant  refused  to  sign.    But  such  is  not  tbe 
nature  of  the  transaction.    The  words  of  the  oontracttbev 
that  it  was  final  and  binding.    The  defendant  should  bafO 
returned  the  paper,  if  he  meant  to  insist  upon  its  being  of 
noeffect,but  bedoesnotdoso:  and  the  letter  to  the  Captsin 
is  consistent  with  the  fact  of  a  bargain  having  beennile. 
With  respect  to  the  quantity,  my  construction  of  tbe  cos- 
tract  is,  that  the  defendant  was  bound  to  get  Cam-wood  to 
the  extent  of  40  or  60  tons,  if  he  could,  whatever  thepriee 
might  be,  because  be  takes  the  chance  of  that,  and  tbe 
Captain  proves  that  more  might  have  been  obtained.  I 
think  the  defendant  must  be  held  to  be  liable  to  tbe  el* 
tent  of  4M)  tons.    And  then,  with  respect  to  the  price^tbc 
wood  brought  over  actually  sold  at  15/.  per  ton ;  but H 
appears  that  it  was  injured  by  palm-oil  brought  over  witb 
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it;  and  it  is  in  evidence  that  good  marketable  Cam-wood 
M>ld  at  the  time  for  16/.  I  am,  therefore,  of  opinion,  that 
the  olaintiff  is  entitled  to  recover  at  the  rate  of  16/«,  for 
it  u  the  defendant's  duty  to  shew  that  the  damage  was  not 
tiocasioned  by  his  fault. 


39i 


1S24. 


the  deliberation  of  the  jury,  fFUde^  Serjt.  ten- 
dered a  bill  of  exceptions^  and  made  the  three  following 
points: 

\Mi.  That  the  contract  by  which  the  defendant  was  bound 
iras  that  delivered  to  him,  which  was  a  contract  between 
bim  and  Hooper,  and  that  it  was  not  competent  to  vary  it 
by  introducing  Gale.  • 

2nd,  That  there  was  no  evidence  to  be  left  to  the  jury  to 
wf  whether  the  defendant  knew  that  Hooper  was  acting 
.as  a  broker.    And 

9ird.  That  there  was  no  claim  in  the  declaration  for  these 
differences  of  price;  for  it  only  stated  that  the  defendant 
auld  certain  Cam-wood  which  he  refused  to  deliver. 

Verdict  for  the  plaintiflL-Damages,  1601. 

Vaughan^  Serjt.  and  Abraham^  for  the  plaintiff. 

IFUde^  Serjt.,  for  the  defendants 

[Attoraiea — Brooking  and  Smitk,'\ 


The  case  of  CkampUm  4r  At^ 

▼.  PUmmw^  1  N.  R.  252, 

an  actioD  fox  uot  delivering  a 

Quantity  of  treacle,  bought  by  the 

MtiDtiffofthedefeDilant;  thebar- 

^un  was  made  by  the  plaintiff  *8 

clerk  with  the  defendant,  and  a 

memoraDdum  was  made  by  the 

plauitiff*8clerMiz-  "BoughtofW. 

Plmniner,20  puncheons  of  treacle, 

97f-  to  be  delivered  by  10th  of 

December. 

(Signed)    •«  W.  Plummer/* 


It  was  objected  that  thb  was  not 
a  sufficient  note  or  memorandum 
within  the  statute  of  frauds,  as  it 
was  not  signed  by  the  purchaser; 
and  the  Court  of  Common  Pleas 
held  that  this  was  not  a  sufficient 
memorandum  of  a  contract,  as  it 
did  not  state  who  were  the  con- 
tracting parties,  and  would  prove 
a  sale  to  any  other  person  as  well 
as  the  plainti£&.  The  case  of  Hey- 
nuun  y.  NeaUt  2  Camp.  dd7»  de- 
cides, that  where  the  broker  was 
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18£4. 


Galb 

V. 

Wblli. 


tgCBt  fi>r  both  purties,  the  eotry 
made  by  the  broker  in  his  book, 
signed  by  him,  is  the  binding  con- 
tract; and  is  equally  binding,  whe- 
ther he  sends  booght  and  aold 
notes  to  his  employers  or  not;  such 
notes  being  merely  to  apprise  tlie 
parties  of  thetermsof  the  contract 
so  made.  But  the  case  of  Wright 
T.  Dannah,  2  Camp.  20d»  decides, 
that  the  agent  of  a  party  must  be  a 
third  person,  and  that  one  contract- 
ing party  cannot  sign  the  contract 
as  agent  for  the  other.  In  Thornton 
jr  Others  ▼.  Kemptter,  5  Taunt. 
786»  jit  was  held,  that,  if  a  broker, 
who  is  agent  for  both  parties,  de- 
'  livers  to  them  notes  describing 
the  goods  dtfierently,  no  contract 
aritei.  And  in  Powell  v.  Divetf  15 
East,  99,  it  was  held,  that  if  the 


broker  make  a  material  all 
in  the  sale  note  given  toooc 
after  he  has  delivered  tin 
sale  note  to  the  other,  the 
who  procured  his  sale  noli 
so  altered,  cannot  sue  oa  t] 
tract  evidenced  by  it.  lo 
son  V.  Daviee,  3  Camp.  530^ 
held,  that  the  custom  io  t 
of  London,  that,  if  a  brok 
goods  to  be  paid  by  a  bill 
change,  the  vendor  bad  ■ 
within  a  reasonable  time,  li 
the  contract,  if  not  satisBcd 
buyer*s  sufficiency,  was  i 
able  and  valid;  but  thattl 
dor  must  intimate  hit  dli 
soon  as  he  has  an  opporti 
inquiring  into  the  solvenci 
purchaser;  and  five  days  n 
sidered  too  long  for  that  pa 


July  ^ih. 


Sbwell  v.  Corp. 


The  certifi-    AsSUMPSlT,  by  a  veteriDary  surgeou,  forattem 
cateof  the  ve.  ^^j  medicines  furnished  to  the  defendant's  horse. 

terinary   col-  i    j  i 

lege,  that  the       ^  certificate  of  the  plaintiff's  having  attended  m 

fi'def  le««l^;  at  »he  Veterinary  College,  signed  by  Mr.  Colema 

there,  is  not  professor  there,  and  several  Others,  was  tendered  ii 

evidence/as  not  dence  OD  the  part  of  the  plaintiff. 

coming  from  a 

body  known  to  ■  j 

the  law.  If  Best,  C.  J...^efused  to  receive  it,  on  the  groundj 
lid^Mge*  fppii^  it  did  not  come  from  any  public  body  known  to  the 

cable  to  a  par* 

prof^on;  *  °'  Mr.  Colcman  was  called  as  a  witness,  and  asked  I 
persons  era-      plaintiff's  coiinsel,  whether,  to  his  knowledge,  it  wi 

ploying  one  m    ■ 

soch    trade   or  • 

profession  will  be  taken  to  have  dealt  with  him,  according  to  that  usage;  but  Aosa0»  f* 
terinary  surgeon  to  charge  for  hb  attandances,  wht n  there  was  not  much  medicine  if 
is  too  uncertain. 
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enstoin  to  pay  Teterinary  surgeons  for  attendance  as  well 

as  medicines  f  Sewill 


Vaugkan^  Seijt.  objected.  There  can  be  no  custom ; 
Ibis  is  all  modern. 

Sest,  C.  J.-.They  do  not  mean  a  custom  whereof  the 

memory  of  man  runneth  not  to  the  contrary ;  but  if  there 

M  a  general  usage  applicable  to  a  particular  professioti, 

parties  employing  an   individual  in  that  profession  are 

lopposed  to  deal  with  him  according  to  that  usage.    You 

insay  cross-examine  as  to  the  extent  of  the  usage.     Viiih 

respect  to  veterinary  surgeons,  1  know  of  no  law  that 

Applies  to  them  particularly.     If  there  is  no  contract,  they 

ixmmist  go  on  a  quantum  meruit.    There  is  a  usage  for  a 

l>voker  to  have  commission.    If  there  is  a  usage  here,  it 

i^    evidence  to  regulate  the  claim.     1  see  no  objection  to 

I  €  general  question  as  proposed. 

Mr.  Coleman  then  stated  that  the  general  rule  was,  to 
arge  for  attendance,  when  there  was  not  much  medicine 
Teqaired. 

Best,  C.  J. Such  an  usage  as  this  is  too  uncertain. 

The   plaintiff  then   went  on  a  qutmtum  meruit^  and 
Pt>ved  several  attendances. 

^aughaUj  Serjt.  contended,  that  by  analogy  to  the 
^^e  of  apothecaries,  the  jury  could  not  legally  give  any 
^ing  for  attendances. 

"Hie  sum  of  1/.  125.  6(/.  for  the  medicines  furnished,  had 
^^^en  paid  into  Court. 

Best,  C.  J.^Left  it  to  the  jury  to  say,  whether  that 


V. 

Corp. 


Sew  ELL 

V. 

Corp. 
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Bam  was  or  was  uot  sufficient  for  the  plaintiff's  serncei 
and  medicines. 

Verdict  for  the  plaintiff..-.Damages  V$.6i 

Pelif  Serjt.  for  the  plaintiff. 


Favghanf  Serjt.  for  the  defendant. 

[Attoniiei — Thonuon  and  Mm9§m,l 


See  Wood  v.  Wood^  ante,  pa^  59- 


Jul^  gih. 


lo   atptult, 
wbere  there  is 
a  justification  of 

wSvSSvSVP      ^WiS#SW# 

to  all  the  counts 
in  the  declara- 
tion,  the  plain- 
tiff cannot  be 
admitted    to 
prove  excess^ 
unless  he  has 
new  assigned: 
otherwise  where 
there  is  a  justifi* 
cation  pleaded 
toonecoant,and 
the  general  issue 
to  another:  and 
the  words  in  the 
plea  otmoUUer 
M«iiiif«"aswas 
lawful   for   the 
cause    afore- 
said/' do  not 
allow  the  plain- 
tiff to  recover 
on  the  general 
replication,  on 
fhe  grounds  of 
eicess    in   the 


Bo  WEN  t;.  Parry  and  Others. 

Action  for  an  assault  against  three  defendants.  Pktf 
— the  general  issue ;  and  a  justification,  of  ^moUH^ 
mannsf*  the  plaintiff  ha  ving  misconducted  himself  in  tke 
house  of  the  defendant  Parry,  and  the  other  defendaiti 
being  his  servants,  acting  under  his  authority. 

The  justification  was  to  all  the  counts:  ReplicatioB— 
De  injuria. 

The  defendant  having  made  out  the  justificatioiif  Ae 
plaintiff  was  proceeding  to  prove  excess. 

Fixughan,  Serjt.  for  the  defendant,  submitted,  thattUi 
could  not  be  done,  there  not  being  any  new  assignsMSk 


Pettf  Serjt.  for  the  plaintiff,  observed,  that  that  wai  bj 
no  means  clear.  Doubts  had  been  entertained  by  WtfJ 
in  the  profession,  on  account  of  the  words  used  in  ^ 

justification :  viz. ^*  As  was  lawful  for  the  cause  afiK^ 

said." 

defendauU 
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.  J._I  lake  the  rule  to  be  this :    1  there  are 

I  in  the  declaration,  and  to  one  there  it  a  jus-       Bowew 

ftnd  to  the  other  the  ireneral  isHae,  a  new  as-  _      ^-   ^ 

IS  not  necessary  ;  bat,  in  this  case,  the  justifica« 

ies  to  every  county  therefore  I  think  a  new 

it  is  necessary.    I  should  have  no  objection  to 

9n  being  discussed  in  the  Court  above  ;  but  I 

nk  that  the  words  quoted  let  the  party  in  to 

cess,  without  a  new  assignment.    I  remember, 

it  Chelmsford,  I  had  considerable  doubt  about 

point,  and  I  then  gave  my  opinion  as  I  do  now, 

itrengthened  in  that  opinion,  by  finding  that 

no  motion  afterwards  on  the  subject. 

Verdict  for  the  defendant. 

srjt.  and  F.  Pollock^  for  the  plaintiff. 

m,  Serjt.  and  Wilder  for  the  defendant. 

[Attornies^Groy  and  Brongh,] 


live  been  two  assaults,  Hunt,  ll  £a.  451,  where  the  plain* 

t  jiutifiable,  and  the  tifif  declared  for  several  trespasses 

if   a  justification  is  committed  on  several  days,  and 

e  plainlifif  should  new  the  defendant  pleaded  a  licence^ 

if  there  were  two  such  the  plaintiff  replied  de  injuria: 

d  there  be  two  counts  it  was  held,  that  the  defendant 

iration,  and  to  both  the  must  show  a  licence  for  each  act 

lek  pleaded,  and  the  oftrespass  proved  by  the  plainti£^ 

ite  the  first  count  only,  and  the  plaintiff  need  not  new  as* 

fneed  not  new  assign,  sign,  though  the  defendant  could 

the  assault  in  the  se-  prove  a  licence  for  the  trespasses 

L  Atkinson  v.  Mattf  committed  on  some  of  the  days. 
177.  And  in  Barnes  v. 
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Sittings  at  Westminster  after  Trinity  Term^ 

BEFORE   LORD  CHIEF    JUSTICE   BEST. 


Jufy  Idth.  WiCKES  V.   GOOERLV. 

A  secority     X  HIS  was  an  actiofi  to  recover  certain  instalments  due 

•  "1'  

of'a°forracr*»e-  ^^  ^^  agreement.     The  defence  was  usury. 

coritjy  which  The  agreement  was  dated  the  I2tb  of  May,  1821.   It 

uioryru^oid^  recited  a  warrant  of  attorney,  executed  by  the  defeDdaat» 

uoiett  in  the  se-  and  a  discharge  under' the  Insolvent  Debtor's  Act,  and  a 

cond    secarity,  i       .         ■  # 

a  dedaction  is  Subsequent  agreement  to  pay  by  instalments  a  son  of 
made  of  all      HQi^  for  principal  and  interest  mentioned  in  the  scbedole. 

loiDS  paid  usu«  *  ■ 

riously,  under 

the  former  scco-       Pe//,  Serjt,,  for  the  defence,  called  a  Mr.  Taylor,  ao  it- 
"  ^*  torney,  who  said,  that,  early  in  the  year  1818,  the  defeodtot 

was  indebted  to  him  in  upwards  of  100/.  which  he  wasdeti- 
rous  of  getting  paid ;  and,  in  consequence,  WickS)  tbe 
plaintiff,  was  applied  to,  and  agreed  to  lend  the  defendant 
100/.  for  which  he  was  to  receive  5/.  for  three  uootbi 
Taylor  was  tbe  defendant's  attorney,  and  an  account  deli- 
vered by  him  to  the  defendant  was  read,  in  which  were 
two  items  clearly  shewing  a  payment  on  behalf  of  defend- 
ant to  plaintiff  in  the  latter  part  of  1818,  and  the  bej[ii- 
ning  of  1819,  at  the  rate  of  10/.  per  cent,  per  annum,  A 
letter  also,  in  the  handwriting  of  the  plaintiff,  dated  27(n 
of  August,  1820,  was  put  in  and  read.  It  mentioned  more 
than  5/.  per  cent  interest,  but  required,  as  a  secorityf  * 
policy  of  insurance  on  the  life  of  the  defendant :  and  ce^ 
tain  bills  of  exchange  were  put  in  evidence  to  identify  ^^ 
security  sued  on,  with  the  original  transaction. 

The  witness  Taylor,  on  his  cross-examination,  statedi 
that  when  the  letter  of  the  27th  of  August  was  sent,  tb^ 
transaction  was  considered  an  annuity  transaction,  and  * 
deed  had  actually  been  prepared  and  engrossed  by  de* 
fendant's  own  son,  which,  however,  defendant  refused  to 
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execute.  But  be  could  not  take  upon  himself  to  fiay»  that 
b^cre  the  first  paymeni^  it  was  considered  an  annuity 
transaction, 

Faugkatif  Serjt.  for  the  plaintiff.  There  is  no  usury 
made  out.  This  is  an  imputation  not  to  be  cast  by  con- 
jecture; there  roust  be  clear  and  satisfactory  evidence  on 
tbe  subject.  The  circumstance  of  the  letters  requiring  a 
policy  on  the  life,  shews  that  it  was  an  annuity  transaction. 
Tlie  plaintiff  is  not  seeking  to  recover  on  the  original 
secarity,  but  stands  on  a  fresh  agreement :  and  he  cited 
the  case  of  Barnes  v.  Hedley^  2  Taunt.  184. 

Best,  C.  J. — ^The  plaintiff's  letter  con6rms  the  testi- 

VKiony  of  Taylor,  and  there  is  no  doubt  the  transaction 

^>riginated  in  usury.      Then  comes  the  question,  whether 

^iie  original  usury  taints  this  agreement  9    To  make  it  do 

^M>,  it  must  appear  that  this  is  a  substituted  security  for 

^e  prior:  the  recital  in  the  agreemeAt  of  what  took  place 

£n  1818,  shows  this  clearly.    I  quite  agree  with  the  doc- 

'Srine  to  be  found  in  the  case  o(  Barnes  v.  Hedley;  and  I 

Elvish  I  could  apply  it  to  this  case.      If  this  security  is  a 

substituted  security,  and  stands  for  usury,  it  is  void.     Ih 

this  case  there  is  no  purging  of  the  transaction,  as  there 

'Was  in  Barnes  v.  Hedley  (a).   To  bring  it  within  that 

dte,  ft  deduction  should  have  beeu  made  from  the  sum 

sientioned  in  the  agreement,  of  sftch  part  of  it  as  would 

refund  the  sum  which  was  paid  for  usurious  interest.    It 

Spears  from  the  bills,  to  be  the  same  security,  and  from 

^be  evidence  of  the  witness  and  the  plaintiff's  letter,  it  is 

^lear  that  usurious  interest  was  taken,  which  has  not  been 

deducted.    With  respect  to  tbe  draft  of  the  annuity  deed, 

^^id  to  have  been  prepared,  it  is  quite  absurd  to  talk  of 


WiCKM 

V. 

GOOERLY. 


(«)  The  case    of    Barnes    ?. 

^tdUy,  2  Tauut.  184,  decides  that 

^Aer  ufuriocu  securities  given  for  a 

^^^to  have  been  destroyed  by  mn- 


tual  consent,  a  promise  by  the 
borrower  to  repay  \\\e  principal 
and  legal  interest  is  binding. 
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1804        if,  for  we  are  Dot  to  consicler  what  the  parties  iDtewled  (^ 
W1CKB8      ^^9  but  what  they  really  did. 

GoGERLT.  Verdict  for  the  defendant 

FaughaHf  Serjt.  and  Chiitgs  for  the  plaintiff*. 

Pellf  Serjt.  for  the  defendant. 

[Attoniies^R.  HiU  aod 


July  nth.  Haslam,  Administrator  of  Plaistow,  v.  Digcilbc. 

If  a  bond  to  JlIeBT  on  a  bond  for  secaring  the  payment  of  an  •■" 

•ecore  ta  ao-  •. 

noitj.    couUiD    n'>"y* 

a  recital  of  the      The  Only  disputed  point  in  the  caae  was,  the  payoeit 

contideratiob,  ofthe  Consideration.    The  bond  was  executed  in  1801. 
bM  blfen°'*'**d      '^^^  execution  was  proved  by  the  attesting  witaesipM 

forttvtniytnn^  attorney ;  who,  on  being  questioned  on  the  part  of  tk 

mcm^^of*  ih*e^  plaintiff;  as  to  the  payment  ofthe  consideration,  said,  tN 

coniideration  he  had  no  distinct  recollection  at  such  a  distance  oftiM 

•amed,   thoagh  whether  it  was  paid  in  his  presence  or  not,  but  he  bad  M 

there  be  no  re-  doubt  of  its  having  been  paid.    He  also  stated,  in  sniw^r 

ceipt   indorsed,  ,  itii.i.4-t  »».         ?a 

and  thoagh  the  to  questions  put  by  the  defendants  Counsel,  that,  win 
•ubtcribing  wit-  respoct  to  commou  bonds,  it  was  not  usual  to  put  a  reeeq* 

neis    have    no  '  l* 

recollection  of  for  the  Consideration  on  the  back ;  but  admitted,  that  k 
J«c''        ^35  uQi  ygjy  ^g]|  acquainted  with  the  practice,  as  to  •»■ 
nuity  bonds. 

The  death  of  the  grantee  in  1820,  and  the  payment  ^ 
the  annuity  for  a  considerable  period,  were  proved. 
The  bond  recited  the  payment  ofthe  consideration. 

Vaughan^  Serjt.  for  the  defence,  submitted  that  thefs 

ought  to  be  distinct  proof  of  the  actual  payment  of  ike 

money. 

* 
Taddy^  Serjt.  for  the  plaintiff*,  contended,  that  the  cif^ 

cumstance  of  the  annuity's  having  been  regularly  paid 
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tax  no  long  a  period  of  timci  was  sufficient  evideace  thai 
the  cousideration  had  been  paid.  He  cited  the  cases  of 
JPooley.  Cabane8,ST.IL.dSi8,  and  ex  parte  Maxwell^  2 
£ast,  85 ;  and  argued  that  the  principles  laid  down  by 
.Lord  Kenyox,  in  the  latter  case,  were  decisive  upon  the 
point  in  dispute  in  this ;  and  that  much  mischief  would 
result  to  society  if  it  were  allowed,  at  such  a  distance  of 
time,  to  rip  up  such  transactions. 

Bbst,  C.  J. ^I  have  no  difficulty  in  telling  the  jury, 

that  there  is  abundant  evidence,  from  which  they  may 

presume  the  payment  of  the  consideration.    The  attesting 

^r^itness  saying  he  has  no  doubt  that  it  was  paid,  is  cer- 

inly  not  evidence ;  but  there  is  evidence  of  the  payment 

4he  annuity  for  a  considerable  time,  and  it  cannot  be 

^ssonably  supposed^  that  the  annuity  would  have  been 

Ad  for  so  long  a  time,  if  the  consideration  had  not  been 

oeived.    The  party,  by  each  succeeding  payment,  has 

giving  evidence  against  himself.    It  is  said,  by  the 

^^JojBDsel  for  the  defendant,  that  there  should  have  been  a 

receipt  for  the  consideration,  indorsed  on  the  bond.     But 

S'ttis'not  usual  to  indorse  such  receipt,  except  on  deeds, 

^&iid  even  there  it  is  not  necessary,  if  the  deeds  recite  the 

ipsymeof.  There  is  a  recital  of  such  payment  in  this  bond, 

^^id  the  fact  of  its  having  taken  place  is  confirmed  by  the 

^^Qstinued  payments  of  the  annuity,  from  the  time  when 

2^  was  granted,  in  1801,  up  to  nearly  the  present  time.    I 

therefore  of  opinion,  that  the  verdict  should  be  for 

le  plaintiff. 

Verdict  for  the  plaintiff. 
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Hjuujlm, 

Adminiftrator 

of  PlaistoWy 

V. 
DiOGLBt. 


lo  the  case  of  Poole  v.  Cabansif 
^gruitee  of  aa  annuity  having 
piid  it  without  objection,  during 
the  lifetime  of  the  penon  who 
negotiated  it  for  thegrantect  the 
Covt  wonld  not  aet  the  annuity 


deeds  aside^  on  a  representation  of 
fects  that  could  only  be  answered 
by  such  deceased  agent.  In  Ex 
parte  Maxwell,  the  Court  would 
not  allow  an  annuity  to  be  im- 
peached (on  the  ground  of  a  sup- 
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m^ 


Administrator 
ofPlaiftoWy 

DiOOLBS. 
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Tadify,  Serjt.  and  Plait,  for  the  plaiotiff. 

FayghaUf  Serjt.  for  the  defendant. 

[Attomies— l>rfir  $•  Son  and  Ao^nv  ^  iSm.] 


posed  defect  of  conskkratioo)  len 
years  after  it  had  been  granted, 
and  six  years  after  the  death  of 
the  icnintee;  and  Lord  Kknyom 
observed,  that  it  was  a  circum 
stance  worthy  of  notice,  that  the 


period  6xed   by  the 
hmitations  for    cbima 
personal  property,  bad 
without  any  attempt   to  i 
the  transiictioii. 


Jnfy  ISHk. 


Ta  trovtr  by 
the  astigneei  of 
a  bankrupt,  to 
recoirer  proper- 
ty in  hit  ^order 
and  disposition 
at  the  time  of 
theactofbank- 
mptcy,  no  de« 
maad  and  re- 
fasai  are  neces- 
sary. 

An  set  of 
bankruptcy  is 
committed  by 
lying  in  prison 
for  two  months. 
Chough  the  par- 
ty have  the  bo* 
uefit  of  day 
rules  during 
that  period. 


SoA^MES,  Assignee  of  Barer,  v.  Watts. 

J  KOVER  brought  by  the  assignee  of  a  bankrupt. 
Baker,  to  recorer  certain  property  from  the  defiradnl 
(who  claimed  it  under  an  execution  put  in  before  aiikt 
of  bankruptcy),  on  the  authority  of  the  statute,  21  Am 
1,  c.  19,  s.  11;  the  assignee  contending  that  the  proper 
in  question  was  property  of  which  the  bankrupt  was  il 
visible  owner  at  the  time  of  the  act  uf  bankruptcy. 

The  act  of  bankruptcy  consisted  of  a  lying  in  prison  f 
two  months;  bnt  it  appeared,  that  once,  during  that^p 
riod,  the  bankrupt  was  seen  at  his  own  shop. 

Pellj  Serjt.  for  the  defendant,  went  first  for  a  noiisa 
contending  that  trover  could  not  be  maintained,  witlio 
a  demand  and  refusal  of  the  property.  He  cited  iV!« 
▼•  Jen/cins,2  H.  B.  135  (a),  observing,  that  there  was  i 


(a)  In  Nixon  v.  Jenkins,  Hie  trover  by  aaMgnees,  for  goods  m 
Court  held»  that  a  demand  and  re-  by  the  bankrupt  collusiTely, an^ 
IumI  were  neceaary  to  support      contempUtion  of  his  iMuikruptc; 
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distinction  between  that  case  and  tbe  present,  as  the  trans- 
fer in  both  cases  was  lawful  at  the  time;  and  the  very  rea- 
flK»D  why  a  demand  is  necessary,  is,  because  it  is  notice 
tbat  keeping  the  goods  is  unlawful. 

fFilde^  Serjt.,  contra.  The  statute  of  21  James  1st. 
profides,  that  goods  found  in  the  possession  of  the  bank* 
mpf,  as  the  visible  owner,  at  the  time  of  the  act  of  bank- 
roptcy,  shall  become  the  property  of  the  assignees,  and 
be  distributed  for  the  benefit  of  the  creditors.  The  case 
cited  is  tbe  case  of  a  contract,  which  the  assignees  might 
either  affirm  or  disaffirm;  but  here  there  is  nothing  to 
defeat. 

i^  PoUockf  ou  the  same  side.    The  question  here  is, 
W'hetfaer  there  be  any  evidence  of  conversion.     I  contend, 
^htt  there  is.    At  this  moment  persons  are  carrying  on  the 
I,  and  in  possession  of  the  goods. 

Bbst,  C.  J. — It  does  not  appear  that  they  are  the  same 
Snoods,  transferred  to  other  persons. 

TFtlde,  Serjt.,  then  shewed,  by  the  evidence  of  one  of 
^be  purchasers,  that  tbe  goods  were  the  same  goods. 

Bbst,  C.  J..-.  I  am  of  opinion,  that,  in  this  case,  no  de* 
^■i^ttd  and  refusal  will  be  necessary.  The  case  cited  stands 
^H  its  own  peculiar  circumstances.  The  principle  of  that 
^^ms  is,  that  there  was  a  contract,  which  might  be  affirmed 
^>^  disaffirmed.  But,  I  will  give  you  liberty  to  move  on 
^ke  sobject. 

Pellj  Serjt.,  then  contended,  that  the  act  of  bankruptcy 
^^^as  not  proved,  inasmuch  as  it  appeared,  that  the  bank- 
^pt  was  not  within  the  walls  of  the  prison  during  the 
^bole  of  the  time,  as  required  by  the  statute,  21  James  I. 
«•  19,  s.  2. 
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Bbst,  C«  J.,  Md,  that  the  act  af  bankeapUsj  Wtt 
SoAMBft  platej  Qotwithstaiiding^  Uie  party  was  aeen  onwa  iif  I 
Ba?m,      *^^P  ^ui'iBg  ^®  iv^  monthi^  obMrnng,  that  the  |lt 


V-  of  the  act  was,  that  it  Ja  eridemceat  inwoh^ncffit 

lies  two  months  in  prison  without  being  able  to  gi 
and,  that  wlMn  ha  is  daC  actually  withki  the  WbIA 
[MTiaoli,  he  k  aither  afttendkd  by  aa  ofteaTy  ar  dn  ai 
for  (be  day^  ami  bound  to  return  ia  the  enni}oqg(0j 

fFiUhf  Sar^t^  mentioned,  that  Abbott,  C.  /.  hU 
decided  hsaaimibr  aianBferin  the  King^s  Beittfl^ 
aasa  of  Sandermm  v.  Ora^. 

Verdict  for  the  plaintiff-JDamagea,  i 


.  \.» 


.    Wilde,  SwjUf  Ft  P&Uoek,  and  Wightnumi  % 


I 


Pell  and  Bosanquet,  Segts.,  and  Comfff^  fior  1 
iiNMhuit. 

[Attoroies — Mayhew  and  WkeaUiane,'] 


(b)  In  th^  case  of  Stevem  v.  fiSth  of  October ;  Gisi 

Jaekion  jr  Another ^  4  Campbell,  held,  that  it  waa  aauficii 

l9i,  where  a  Sliedff 's  officer,  su  in  prisoa  tWd  nmithaJlAc 

the  d7tb  of  Auguaty  13 1 4,  arretted  resC  to  coasfitnfet  wn  msk 

a  man  who  was  lying  sick  in  bed.  ruptcy^     The  mootfas.  i 

tfttd  suffered  him  to  remain  at  his  months,  and  the  day  of  1 

dan  hausey  hi  iht  custody  of  a  is  to  be  considered  aa  oi 

follower^  not  named  ia  the  war-  the  number;  unfearthe 

rant»  till  he  was  sufficiently  reco.  subsequently  bailed)  aai 

yered,  and  then  removed  him  to  time  is  to  be  reckoned  a 

priaoDy  where  he  remained  till  the  his  return  to  custody. 
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S^f  AFFOtD  and  Another,  Assignees  of  Clark,  Jun.  a      jr^/^  14^^. 

Bankrapt,  v.  Clark,  Steir. 

-K^StS  was  an  action  of  assumpsit.  The  declaration  tf  assignees  of 
CCtflBilisfed  of  seven  counts.     Tfce  Ist  and  2nd  were  for  ■  '°*"^'"PV, 

have  brought 

g|oc^  sold ;  the  3rd,  for  money  lent;  the  4th,  for  money  an  action,  and 
t^^l  the  5th,  for  money  had  and  received  to  the  bank-  |;,*y,oTe7o?*^ 
ttk'p/fn  asd ;  the  6th,  on  an  account  stated  with  the  bank-  item  of  their 

1     1       «,  ■  i       •  1       ■  demand,  and 

mpt;  and  the  7tb,  on  an  account  stated  with  the  as-  faii,  because 
•uniees.  '*'*^  ^°'****  "°* 

^*  prove  an  act  of 

A  som  of  &/•  had  been  paid  into  Court  on  the  1st,  2nd,  bankruptcy 

•nd  6th  counts*  •afficiently 

^■■m*  v«u  vvuuw«  early,  they  can- 

Tbe  phiintifis'  demand  was  for  the  amount  of  two  bills  °or  bring  an- 
^  eschangic^  which  the  defendant  got  into  his  possession  that  claim  which 
•fter  the  commission  of  an  act  of  bankruptcy  by  the  bank-  !^y  ^^^^  "^j 

^     ^     *  before  succeed 

nipt^  his  son,  as  well  as  for  the  sum  of  309.,  which  he  re«  in.    And  the 
wind  fW»  bis  son,  also  after  the  act  of  bankruptcy.   The  J^J^*^^  *"^Jf/^  .^ 
oneiraB  mad^  out  by  proof  of  an  admission  made  by  the  evidence  in  the 
defendant,  to  ia  person  who  called  upon  him  on  behalf  of  «iihout  being' 
the  MsiiEDees,  that  he  had  received  the  bills  and  the  aO«.  pleaded, though 

^^  ^  not  conclusiTe 

WIT  the  bankrupt,  after  act  of  bankruptcy.  as  an  estoppel. 

An  admission 
by  a  defendant 

rmaAafi,  Serjt^  for  the  defendant,contended,  that the6/.  ^^  ^  h^  re- 
|NHd  into  Court,  applied  to  the  demand  of  80««  With  respect  from  a  bank- 
iatie  bills  of  exchange,  he  set  up  as  a  defence,  that  they  '^^^LJt!^  *^ 
kMlbeeo  the  subject  of  an  action  of  trover  between  the  will  not  support 
«Mie  parties  (a),  in  which  action,  there  was  a  verdict  and  Uj!^^^,\][^ 
Jidgment  for  the  plaintiffs ;    and   that,  therefore,  they  with  the  as- 
csrid  not  be  made  the  subject  of  another  action  ;  and  '*^^^** 
be  offered  in  evidence  the  record  in  the  former  action  of 
trover. 


(a)  See,  aiife,  p.  94. 
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Best,  C.  J.,  inquired,  whether  this  should  no( 
been  pleaded  ? 

Vaughan^  Serjt.,  replied,  that  it  was  not  necen 
€L8sumpsiif  but  it  might  be  given  in  evidence  und 
general  issue.  He  cited  the  case  of  Burrows  v.  J 
2  Strange,  733,  from  which  it  appeared,  that  the  opii 
contended  for,  was  sanctioned  by  the  authority  o 
Chief  Justice  Holt  (6).  He  also  referred  to  KiU 
Campbell,  2  Sir  W.  BIackston,831  (c);  and  Bird  v 
dotf,  3  Burr.  1345  (c/). 


{h)  This  opinion  is  to  be  found 
in  the  observations  of  Lord  Chan- 
cellor  KiHO,  in  fp^ing  judgment 
in  Burrowi  v.  JemtMO.-— He  there 
said,   "That  he  remembered  a 
**  case  which  came  before  him  in 
**  the  Lord  Mayor*s  Court,  when 
"  be  was  Recorder  of  London, 
"  where  a  mariner  sued  in  the  Ad- 
"  miralty  Court  for  his  wages; 
'*  and   tliere   being   a   sentence 
'*  against  him  there,  he  afterwards 
**  brought    his    actioa     in    the 
'*  Mayor*s  Court    for   the  same 
''  wages;   and  his  Lordship  (as 
"  Recorder),  being  doubtful  whe- 
'Mher  he  should  allow  the  de- 
**  fieodant  to  give  the  sentence  in 
•'  the  Admiralty   Court  in  cvi- 
«<  dence  upon  nan  astumpsit,  ask- 
'^  ed  the  opinion  of  Chief  Justice 
•*  Holt  ;  who  said,  that  whatever 
*'  defieated  the  promise,  might  be 
''  given  in  evidence  on  non  at- 
**  sumpsit;  and  that  the  sentence 
"  in  the  Admiralty  Court  would 
"  be  good  evidence." 

(c)  Reported  also  in   S  Wils. 
Bep.  904. 


((f)  In  that  case  (p.  ISA 

Mansfield  says^  that  tl 

essential  difference  betwi 

upon  torts,  and  actions  « 

cnse^  which  is,  "  that  t 

"  actions  ttricH juris  ;  an 

**  fbre,  a  former  recovery 

**  or  satisfaction,,  cannot  1 

^  in  evidence,  but  mnat^' 

"  ed :  but  an  action  upoi 

"  is  founded  upon  the  me 

"  and  conscience  of  the  ] 

'*  case,  and  is  in  the  nid 

**  bill  in  Equity,  and  in  ef 

"  and  therefore  such  a  ti 

covery,  release,  or  sal 

need  not  be  pleaded, 

be    given    in  evidenc 

"  whatever  will,  in  eq 

"  conscience,  according  \ 

**  cumstances  of  the  cast 

"  plaintiff's  recovery,  on 

"  actioa  be  given  in  evi 

''  the  defendant,  because 

"  tiff  must  recover  upon 

*'  tice  and  conscience  of 

*'  and  upon  that  onIy»** 

the  next  note). 


« 


M 


$t 
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CbmyH,  who  was  with  Pell,  SerjU  for  the  plaintiffs, 
cited  the  case  of  Faoght  v.  Wineh,  2  B.  &  A.  002  («),  in 
which  Lord  Chief  Justice  Abbott  had  distinctly  stated 
kis  opioiou,  that  a  verdict  and  judgment  are  not  concia« 
eridence,  unless  pleaded. 


STArroao 
U  AiKHlier. 
AMifuesi  of 
CbASK,  Jun. 
a  Bsnkru|it, 

Clask,  Hill. 


BisT,  C.  J.,  allowed  this  evidence  to  be  received ;  but, 
snaeeoaDt  of  the  opinion  expressed  in  Foogki  v.  Winchf 
pa%  the  plaintiffs'  counsel  leave  to  move  the  Court  above 
«i  Ae  sgbject. 


admitted,  that  the  bills  were  included  in  the 
n  in  the  former  action,  and  that  witnesses  were 
OB  the  subject  of  them ;  but  it  appeared  that 
■ot  been  recovered  then,  on  account  of  an 
to  prove  an  act  of  bankruptcy  early  esoogfa  to 
the  delivery  of  them  by  the  baakrupt  to  tlie 
;  although  there  were  materials  for  such  proof 
hiidSs  vhidb,  in  the  hurry  of  the  momeDt,  were 
br  theoooBseL 


K 


*Im 


Lord  Masvio.* 

to  kvr«  oad,  tbat  % 

uuui  vat   \0t 

biS  wiO  ie  »  bar  viies 

I  cuoifiU 

Ocunoc:  ibribe 

I  jeanc  il  tirt; 


tffc 


tisiC  inffinuir 
r.*     Aiic  iiM 

a.  ^rfoeu^  lOfOCf 


tbe  paiKnX  amm,  thitj  mt  aat 
'xmickamiFtr  m  titer  wMtkl  trt;  if 
pkadedL  but  ^  to  tJUe  jun  like 
OEkereffidaKK;:  mi4  Mr.  JuilMje 
BATLrr  bfw  dcnrii,  ttet  a  ^cimd' 
aiit  amy  jikaid  »  knuer  «trdvcl 

lor  thit    MBit   CaUM:  </  k«5lMfSi   bv 

J  of  «A^ifj^ :  Us  if  ivc  fjikadi 

»  vitfCltfr  lie  M  pitttT  «r  mt  ; 
aiidtiK-  dcdaidatt&aj  priAttbai 
tirt;  act  vai  atiE  oout  tF*  kiUL,  aiKi 
tiao  aiMrflMr  jirj  m*r!»  uf  vjaurtiii 
IkaR  be  via  uoc  pwh\  :  auc  ftir 
Has  vvBym^-gtai}  p*t  ii>  <«'ifi(arjt 
toft:  juQ^mar  n.  tiit  limnsr  miwi . 
furlaat  wifti  ilaa  i/  lift  jur«. 
TiKiiiiagUfM^itil.  u«9U|,  v*ifelu9 
a  ^uiltv  «r  uir  ^ 
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Best,  C.  J. 1  am  of  opinion  that  the  plaintif  m  en- 

SvAf vomD     titled  to  80t.  only.    Tliia  is  an  action  to  recorer  titfce 

AMignees  d"  "u™**    With  respect  to  the  bills,  it  is  in  evidence,  thai  an 

'^  nf^'  *^"°*   action  of  troirer  was  bronght  for  them,  and  evidence  giveo; 

9.       '    and  the  reason  of  the  assignees'  failing  to  recover 
Clark,  Sen.   t|,3|  ^hg  counsel,  though  they  had  the  means,  did  notprov 

an   ad  of  bankruptcy  sufficiently  early.     I  think  th 
plaintiff  cannot  recover  in  a  second  action  what  he  mig^ 
have  recovered  in  the  first.    He  had  the  evidence;  a«d  i 
would  be  vexing  the  defendant  to  suffer  a  second 
to  be  brought.    Whether  it  happened  through  the  negli 
gence  of  the  attorney  or  counsel^  or  of  any  one  else,  i 
uninateria].    From  the  cases  mentioned,  it  appewtt  that 
record  need  not  be  pleaded  in  assumpsit/  and  it  1mm  beeis 
settled  of  late,  that  whatever  goes  to  shew  that  the  plain— 
tiff  has  »o  right  of  acMoii  in  assumpni,  is  evidence  wider 
the  general  jssue. 

The  verdict  was  abom  t0  be  taken  as  money  kaiLAnd 
received,  on  the  6th  count,  when  Faug/h^f  Serfl.,  for 
the  defendant,  objected,  that  there  was  no  count  for 
money  had  and  received,  to  the  use  of  the  assignees^ 
which,  from  the  evidence,  this  appeared  to  be. 

Pe//,  Serjt.,  for  the  plaintiff,  replied,  that  be  weat  on  an 
account  stated,  as  there  was  an  admission  to  the  agent  of 
the  assignees  of  the  fact  of  the  money  having  been  re- 
ceived. 

Best,  C.  J.,  thought  the  evidence  did  not  make  out  the 
account  stated,  and  directed  a  verdict  for  90«.  on  the  5th 
count,  with  liberty  to  Pellf  Serjt.,  to  move  to  increase  il 
by  adding  the  amount  of  the  bills;  and  to  Faughanf 
Serjt.,  to  move  to  enter  a  Nonsuit. 

Verdict  for  the  plaintiffs. 
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Fdlf  8erjt.«iid  Omayn,  for  the  plaiatidb. 

Faughan  and  Cro9t^  Serjtu.,  for  the  defeDdant. 

XAttoniica — Jones  j-  Bland  and  SardJ] 


SvArroRD 

&  AiKyther, 

Assignees  of 

Clark^  Jun. 

a  Bankrupt, 

CiiABSf  Sen. 


Michaelmas  Term. 


BEFORE  HESTy  C.  J.,  PARK,  BURROUOH  &  OAZVLEB,  Jt. 

Ill  Bank. 

JPtttwd  Faughan,  Serjts.,  moved, respeetirely,  in  pur- 
BiMBce  of  the  leave  ^iven  at  tlie  trial ;  the  one  to  iDcrea^e 
tiM  verdict,  by  adding  the  amount  of  the  biJk,or  to  have 
a  new  trial,  if  the  Court  should  be  of  opinion  that  the 
Jnecord  iras  not  receivable  in  evidence,  under  the  general 
iawue.  And  the  other,  to  enter  a  nonauit,  if  the  Court 
•hould  be  of  opinion  that  the  5/.  paid  in  on  the  1st,  2nd 
ttnd  5th  counts,  was  to  be  applied  to  the  discharge  of  the 
80f,  found  to  be  due  on  the  latter  of  those  counts  only—. 
They  obtained  rules  nisi^  which  came  on  to  be  argued  to- 
gether in  the  course  of  the  term. 

Vaughanf  Serjt^  was  heard  first,  against  the  increase 
^  ihe  amount  of  the  verdict;  and  in  favor  of  the  non* 
^iut.  He  contended,  with  respect  to  the  billsi,  that  U 
^4ittld  lead  to  infinite  mischief  and  circuity  of  action,  if  a 
plaintiff,  having  many  causes  of  action,  were  to  unite  them 
'Ki  one  suit,  and  oflTer  evidence  on  all,  and  failing  in  some, 
^  still  allowed  to  recover  in  other  suits,  for  those  on 
^bich  he  had  failed.  ^'  Nemo  debet  bis  vesari,"  he  ob- 
^rved,  was  the  doctrine  of  the  Judges  in  Kitchin  v, 
Compiff//. 

Gazelre,  J. — My  difiiculty  is,  that  these  bills  were 
'^ot  left  to  the  consideration  of  the  jury,  but  were,  it 
^ems,  expressly  excluded. 
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-i^?L'  Best,  C.  J. ^The  constaDt  course  in  such  cases,  is,  to 

Stavfosd     apply  to  the  Court,  and  get  rid  of  your  verdict  yoorself, 

Aw^meetli  ^^^  ^^^  Court  will  grant  the  application  on  terms. 
Clark,  Jun. 

I,,    ^'        Fdughany  Serjt*     The  same  cause  of  action,  is  that 
Clark,  Sen.    which  the  same  evidence  will  support;  and  when,  ins 

personal  action,  the  same  cause  of  action  has  been  pi 
sented  to  the  consideration  of  the  Court,  you  may 
former  verdict  as  a  bar.     I  admit,  that  if  it  is  not  pleaded 
it  is  not  an  estoppel,  but  a  question  for  the  jury*.   Thi 
appears  from  the  Duchess  of  Kiug$ton*s  case,  and 
case  of  Outram  v.  Morewood^  3  East,  346.  If  noevidenc 
bad  been  offered,  the  case  might  have  been  difierent,  b 
here  there  was  an  attempt  to  recover,  and  it  is  laid  dow 
that,  in  assumpsit^  whatever  goes  to  discharge  the  cai 
of  action,  may  be  given  in  evidence  under  the 
issue;   as,  for  example,  accord  and  satisfinction,    a 
lease,  &c..  Brown  v.  Comuhf  1  Lord  Raymond,  21 
Co.  Lit.  908,  a ;  Ferrer* $  case,  6  Rep.  7. 


OoM,  Serjt,  followed  on  the  same  side.  He  cil 
Moses  V.  Macftrlan^  2  Burr.  1006.  He  also  contend 
that  Fooght  v.  Winch  was  strained  further  than  its 
meaning  warranted.  He  farther  argued,  that  the  reec^anl 
in  this  case  was  admissible,  by  analogy,  to  that  das»  of 
cases  in  which  it  had  been  holden,  that  a  foreign  juA  Jt 
ment  may  be  given  in  evidence  in  an  action  against  an  jo^^ 
derwriter,  without  its  beings  pleaded.  Oeyer  v.  Agnii 
7  Ten  Rep.  681 ;  Bolton  v.  Oladstme,  6  East,  166w 


Pellf  Serjt.,  against  the  nonsuit,  argued,  ls#,  that  ^^ 
verdict  for  theSO^.  should  have  been  taken  on  the 
count,  which  was  an  account  stated  with  the  as 
The  merest  admission  on  an  account  stated  is  enough*'! 
an  admission  of  one  item  only. 


Best,  C.  J.^The  defendant  told  the  witness  be  bad 
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lived  the  money,  b  that  an  account  slated  with  the 'as- 
•iffneesf  Stapford 

&  Another^ 
Aasrigiiees  of 

Pe//,  Serjt.    In  law  it  is;  because  the  witness  applies    ^''^''^*  *^"°' 
on  behalf  of  the  assignees :  and  he  cited  Ktwwles  v.  Mit^  v. 

cAeli;  13  East,  249;  and  Higkmare  v.  Primrose,  5  M.  &  S.    Clamk^  Seo. 
to  shew  the  nature  of  the  evidence]wbich  ^ould  sup- 
an  account  stated. 

Pabk,  J...My  difficulty  is  this:  Here  is  a  rule  of 

,  by  which  the  defendant  says,  I  pay  you  6/.  on  cer- 

in counts;  and  shall  you,  by  giving  the  rule  in  evidence, 

IT  the  defendant  into^an  admission,  on  a  count,  which 

lias  negatived  by  the  payment  of  thejnoney? 

Bbst,  C.  J. If  I  say  **  I  owe  you  9(te.,''  that  is  an  ac- 

o««it slated;  but  not  if  I  say^^I  have  received ''  that 

Pe/I,  Serjt.  Here  is  evidence  of  an  existing  debt,  and 
^^t  b  evidence  on  an  account  stated.  The  saying,  or 
^^kat  amounts  in  substance  to  saying,  ^  I  owe  jrou,''  or  **  I 
'^^re  for  you,''  is  sufficient. 

On.  Best,  C.  J.  stating  decisively,  that  the  verdict  was 
Len  on  the  6th  count,  that  being  the  only  count  for 
had  and  received,  the  Court  were  of  opinion  that 

^^  was  conclusive,  and  stopped  the  further  discussion  of 

the 


With  respect  to  the  2nc/  point,  Pe//,  Seijt.,  contended, 

^hat  a  reoord  should  be  pleaded,  to  give  the  other  party 

^  teplicalion,  and  not  put  in  on  the  general  issue,  so  as  to 

^L  upon  him  to  meet  it  in  the  hurry  of  Nisi  Prius ;  and  he 

«ited  Seddm  v.  7Wo/i,  6  Ter.  Rep.  607.    He  contended, 

further,  that  the  opinion  of  Abbott,  C.  J.,  in  Vooght  v. 

fflnchf  most  be  taken  iu  a  general  and  unrestricted  sense. 
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and  Ibal  tbreign  senteaees  ranged  tfa^maelYai  aadcra 

STJjr^^AD  different  principle,  and  therefore  were  not  in  point, 
fc  Aaotber, 
-  AaHgneeiof 

Gf'AUy  Jan.  Park,  J.  .^  If  yon  pot  a  record  upon  the  luble  aad«j, 

V.       '    **  Here  it  a  record,  thia  is  conclnaiiw,"  that  alaae  «l 
Ci«AaK,  Seo.    n^  ^ .  {^^i  j^^  mu9t  ahoar  the  reiemncy  of  it,  wriia 

that  be  admitted.    TUa  will,  1  believe,  ge  to 
most  of  the  caaes. 


P0U,  Serjt_ABBOTT,  C.  J.,  in  Vaoffhi  w.  Winekt 
tiona  Bird  ▼.  RwndaU^  and  yet  bla  Judgment  la  poinlrily 
agaiaat  it. 

Park,  J. In  this  case,  I  am  of  opinion,  tbat  jndgiMrt 

of  nonsuit  must  be  entered.  We  think  ooraelves  bosW 
by  tba  note  of  the  Chief  Justice,  that  Ae  i^erdict  was  Uto 
onthebtfa  count,  for  money  had  and  received;  aadfl^ 
on  the  7th  count,  on  an  account  stated  with  the  assigieefc 
But  even  if  we  were  not,  it  would  make  no  differenoe,fiirl 
think  the  aocoont  stated  ia  not  aupported  by  tfca  evidtaca 
It  js  one  thing  to  aay  '^  I  owe,''  and  another  to  say  ''I 
have  received.''  I  think  also,  that  when  a  defendant  In 
paid  in  money  on  specific  counts,  it  is  not  competent  islk 
party  who  has  taken  it  out,  afterwards  to  say,  that  it  ap" 
plied  to  other  counts  than  those  on  which  be  recaivid  it 
As  to  the  other  question,  I  thinks  on  the  ground  takss  it 
the  trial,  that  a  nonauit  ought  to  be  entered.  I  haft  ^ 
doubt  that  a  record  is  admiaaible  in  evidence  in  ••■* 
cases,  without  being  pleaded ;  for  the  authoritiea  ars,  Ait 
if  a  party  puts  it  in  as  an  absolute  bar,  then  be  most  pki' 
it^  but  if  not,  be  may  give  it  in  evidence.  Cbief  3wita» 
Db  Grbt  and  Lord  Mansfield  lay  down  thia  distindiii: 
If  in  this  way  a  record  is  put  in,  it  is  not  to  introdneetbi 
trial  per  recordum^  to  try  its  validity,  as  when  it  is  piei'' 
ed,  but  only  as  a  circumstance  to  shew  that  tbera  has  bet* 
a  farmer  decision  on  the  subject. 
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BvRBovaUy  J^^^Tbe  recond  was  admmible  id  evMenoe ; 

eciiise,  without  it,  the  defendant  could  not  have  gone    ^Mwwbnu 

ito  what  took  place  at  the  former  triai.  I  give  ray  jndg-   AirigneM  of 

Mit  for  Ahe  defendant,  because  I  think  a  man  cannot  be  Ci./LnKy  Jun. 

fw.        *  Bankrupt, 
Ibir^  to  split  his  «&use  of  action  into  two  parts.    Hie  «. 

iWntiffs,  at  the  first  trial,  did  not  prodnee  ihereqniske    ^^^^^>^^ 

ifMance;  thai  was  their  own  fadt,  and  they  must  net  be 

lOewed  to  harass  Uie  defendant  by  a  second  trial, 

Oamilbe,  ^..^Tbere  are  different  Hutfaerities  as  to  what 
■fold  be  the  effect  of  the  record  if  given  in  evidence.  1 
l^fenot  been  able  to  find  any  oniD  authority  to  say,  it  may 
lAiie  given  in  evidence  on  the  general  issue.  On  the  con- 
tvatji  as  early  as  the  time  of  Salkeld,  a  distinction  appears 
to  have  been  taken.  From  the  subsequent  part  of  the  case 
^Vt9^fki  V,  Wmehf  it  appears  that  the  opinion  of  Abbott, 
CX  J.,has  not  so  broad  a  signification  as  has  been  attempted 
tebe  put  upon  it.  All  that  is  meant  is,  that  a  party  must 
fbid  a  record,  if  he  means  to  make  it  conclusive.  What 
ttiefleet  would  be,  of  paying  money  into  Court,  I  do  not 
^fthe  verdict  having  been  taken  on  the  6th  count. 

llST,  C.J. — I  entirely  agree  with  my  learned  Bro- 
ttws.  There  were  three  points  made  at  Nisi  Prius.  l$if 
Wbetiier,  the  bills  in  question  having  been  made  the  sub- 
ject of  a  former  action,  and  evidence  having  been  given 
v^npecting  them,  the  plaintiff  could  recover  them  in  the 
insent  suit.  I  had  no  doubt,  at  Nisi  Prius,  that  he  could 
M.  1  am  still  of  the  same  opinion,  and  am  borne  out  in 
it  bj  authorities.  The  cases  of  Hall  v.  Stone^  1  Strange, 
916^  and  Markham  v.  Middletofij  Z  Strange,  1259,  shew, 
^byan  application  to  the  Court,  a  remedy  might  be 

kd  on  payment  of  costs.    There  is  a  distinction The 

w  is,  that  if  a  party  offers  no  evidence  on  a  particular 
^  of  his  claim,  then  a  new  action  may  be  brought  for 
"vchpart;  but  tf  he  does  offer  evidence,  and  fails,  he  is 
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prevented  from  bringring  a  fresh  actiim,  becaiite  it  wraU 

Stafford     be  harassiDg  the  defendant.    With  respect  to  the  gi? Of 

AMigneea  of  '°  evidence  the  record  on  the  general  issue,  I  at  felt 

^''nT'k  *'""*  thought  that  it  could  not  be  done ;  but,  on  my  Bnrtkr 

V.       '    Vaughan  mentioning  the  cases  of  Bird  v.  Bandallt  mJ 

Ci^RKf  Sen.  Burrows  v.  Jemino^  my  opinion  was  altered.    1  amiot 

clear,  that  it  was  competent  to  give  it  in  evidence  wiAoH 
its  being  pleaded.  As  to  the  last  point,  I  am  of *opim 
that  the  verdict  was  rightly  taken  on  the  6th  eont 
There  was  nothing  in  the  evidence  to  support  an  aoeooH 
stated.  The  cases  cited  on  the  subject  prove,  Unt  ai 
admision  of  a  balance  is  evidence  on  an  account  stiled; 
but  in  this  case  there  was  nothing  more  than  the  adaii> 
sion  of  an  item. 

Judgment  of  noDsait* 


July  i6<A.  Harrison  v.  Harrisok. 

inuMssiDgda-   1.  HIS  was  a  writ  of  enquiry,  executed  before  theLorf 
of^raqoirj!  o  "a  Chief  Justicc,  to  assoss  damages  on  a  bond  to  rsfdiBi 

bond  to  replace   stock. 

stocky  the  f&ir  g 

role  is  to  take        The  question  was,  as  to  the  day  on  which  the  price  of 

i^ko^thedaj  ^^^  ^^^^  ^^^^^^  ^  ^l^®°»  ^»  0^^^  ^  calculate  tk 
of  the  trial,  or    amount  of  damages. 

the  daj  pre- 
▼ious. 

WUde^  Serjt.  for  the  plaintiff,  contended,  that  the  pric* 
should  be  taken  on  the  day  before  the  execution  of  thi 
writ  of  enquiry .-^e  argued,  that  the  object  of  the  boid^ 
being  given  was,  to  ensure  to  the  plaintiff /Ae  samtfOf^ 
tity  of  stock;  and,  in  order  to  do  this,  it  was  neceseeiyi 
the  defendant  not  having  purchased  it  at  the  day  oM* 
tioned  in  the  bond,  that  the  plaintiff  should  recover  •• 
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OMich  money  from  bim  as  woald  secure  tbe  purcbMe  of 
tk  stock  St  the  time  of  such  recovery.  He  contended,  tbat 
thsps  wns  a  distinction  between  the  cases  of  stock  and 
goods;  and  be  cited  Shepherd  v.  Johnson ^  2  £ast, 
211  (a);  JU' Arthur  v.  Lord  Seaforth,2  Taunt.  267. 


ttiLERItOV 
V. 

[Uamifov. 


LoMoeSf  Serjt.  for  the  defendant. ^This  is  an  action  on 

t  contract  to  be  performed  on  a  particular  day.    It  be- 
comes a  debt  from  the  time  of  its  ceasing  to  be  performed. 
A  daim  is  made  for  collateral  damages :  to  this  there  are 
two  answers.    The  Ist  is,  that  the  parties  have  not  stipu- 
lated for  it  in  the  contract.    The  2nd  is,  that  all  the  dam- 
stated  on  the  record  is  the  not  transferring  the  stock 
the  particular  day.      There  is  no  allegation  of  any 
loms  from  a  subsequent  rise  of  the  stocks.    It  is  a  naked 
Irj  breach.    Non  constat f  that  if  the  stock  had  been 
transferred  on  tbe  particular  day,  that  the  plaintiff  would 
tm^f  e  continued  it  there;  and  be  cited  Isherwood  v.  Seddon^ 
OEMiitioned  in  2  East,  212  (b). 


Best,  C.  J...I  think  the  fair  rule  is,  to  take  the  damages 
tthe  price  of  yesterday  or  to-day.     When  you  had  the 
y,  you  promised  to  restore  the  stock.    Justice  is  not 
,  if  you  do  not  place  the  plaintiff  in  the  same  situa- 
in  which  he  would  have  been  if  the  stock  bad  been 


(•)  In  this  case,  the  stock  had 

*keB,  at  tbe  time  of  the  trial,  above 

tlie  price  which  it  had  borne  on 

^4ay  CO  which  it  was  agreed  to 

^  been  replaced ;  and  the  Court 

Ud,  that  the  plaintiff  was  cnti- 

M  to  the  price  it  bore  at  the  time 

of  the  trial:  but  in  M' Arthur  y. 

Isri  Smfrrtkt  the  Court  wouM 

lot  allow  the  plfdntiff  to  recover 

n  advantage  that  he  might  have 

■tdeofhn  stock,  if  he  had  had  it 

between  the  day  on  which  it  ought 


to  have  been  replaced  and  the 
trial ;  as  from  the  evidence  it  ap- 
peared, the  plaintiff  would  not 
have  made  the  advautage  if  he  had 
had  the  stock. 

(6)  This  case  is  mentioned  iu  S 
East,  as  having  been  decided  by 
Lord  Kenyon  ;  but  the  doctrine 
of  it  does  not  appear  to  have  been 
adopted  by  the  Court  in  the  case 
oi  Shepherd  v.  Johnsonf  in  which 
it  was  cited. 
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replMMt  at  the  stipulated  time.  We  cMiAoi  Mt^ailfce 
Hauuioi  poiiibility  of  the  plaiutiflTe  not  keeping  il  there.  All  «t 
fUiiRuoii.    ^^'^^  ^J  i%-«*you  have  effectoally  prevented  biM  Ami 

doing  Mv 

Verdict  for  plaintiff^  with  damages  according  to  lb 
price  of  the  day  preceding  the  execution  of  (he  vnf  if 
enquiry. 


fTiide^  Serjt,  and  WtghifMn.  for  the 
Lmnei^  Serjt.  for  the  defendant* 

[ Attornies— ilfaAtfiJ«n  and  Ymtmmn,  ] 


Jnly  nth.  BrBMNER  V.    WiLLTAMS. 

ETerjsuge.  AsSUMPSIT  Bgainst  the  defendant,  who  was  p^ 
coach  proprie-  prietor  of  a  Kentish-Town  stage,  to  recover  a  eoiBpii* 
amierbiklt  that  satioD  for  an  iDJury  sustained  by  the  plaintiff,  in 


hit  coach  ihaii  quenceof  the  insufficient  state  of  the  defendant's  eoick 

be  tafficiently      *  •     •        ■       i       _J 

•rcnre  to  per-       It  was  proved,  ou  the  part  of  the  plaintiff,  that  hc^w 

dw  it^undc"'"  ••**  ^^^  *^"s»  »^^  ^"^^  ^^^  dickey  of  the  coach  inqneitioi) 

takes;  and  he  for  the  purpose  of  being  taken  to  Kentish-Town.    Whti 

iolf  ito  safficUin-  t^e  coach  was  in  Gray's  Inn  Lane,  the  plaintiff  felt  a  norilg 

cy  previoQs  to  ^f  ^[^^  dickey,  and  called  to  the  driver,  and  told  him  of  i^ 

and  if  he  does    and  asked  him  if  it  was  loose  f The  driver  replied,  tM 

"i^tTrk/oflhe  *•"«  «»^^'^'*  ^^  produced  by  the  bending  of  the  spinp 

coach  a  passen-  merely,  and  then  drove  on ;  and,  soon  after,  the  didKQ 

an'actioTis  '  Came  off,  and  the  plaintiff  fell. 

maintainable  a-  Qn  the  part  of  the  defendant,  the  driver  wm  etUil} 

gainst  the  coach  *  ^,^,^^_ 

proprietor  for     who  itated,  that  the  coach  bad  come  from  the  CfMd" 

negligence,  the* 

the  coach  had  been  examined  previous  to  the  second  journey  before  the  accideoC;  and  ll 

it  had  been  repaired  at  the  conch-maker's  only  three  or  four  days  before. 
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\,  where  it  had  been  aader  repaifi  only  three  or 
torn  day»befare  Ibe  aeeidettt ;  that  it  wav  aol  a  very  old  BRMKeR 
CiPMb;  aMi  tbat  be  washed  rt,  and  his  master  examiMd  Williama, 
if,  on  tie  very  morning  on  which  the  accident  happened. 
On  bis  cross-examination,  he  admitted^  that,  at  the  time 
atfti  plaintiff  went^  the  coacb  was  on  its  second  journey, 
and  ifaai  no  examination  had  taicen  place  immediately 
prsviona  to  tkMt  journey. 

The  coacb-maker  also  prored  that  Ibe  coach  was  sent 
t€^  bim,  with  directions  to  do  the  needftil  ^  which  be  did : 
sind  when  be  sent  it  out,  be  bad  every  reason  to  believe 
it  mtku  lie  stated,  idsD,  that  the  condition  of  that  part 
^^bieb  broke,  and  to  which  the  dickey  was  attached,  cottld 
>MI  be  discovered  by  external  examinati<fn  only.  But, 
<>B  bis  eross-exmnination,  he  admitted^  that  its  breaking 
■ttigbt  have  been  produced  by  previous  overleadings. 

fmighoHi  Serjt.  for  tbe  defendant.  This  action  is 
fcuvded  in  negligence ;  and  it  should  be  shewn  that  tbe 
^efcndaot,  or  his  servants,  were  undoubtedly  to  blame. 
The  proprietor  is  only  responsible  if  there  is  not  ordinary 
^nd  reasonable  care.  If  the  coach  came  out  of  the  coach- 
^Aei^M  defective,  and  tbe  defect  could  not  be  discovered 
^  external  inspection,  the  defendant  certainly  cannot  be 

Pe//,  Serft.  for  tbe  phiintiff,  in  reply.  Tbe  driver 
*bould  have  stopped  and  investigated  the  plaintiff's  com- 
plaint when  it  Wm  made  to  hftn  in  Gray's  Inn  Lane.  The 
Action  is  not,  as  has  been  said,  founded  in  negligence. 
the  record  is,  that  the  defendant  undertook  securely  to 
c^rry  tbe  plaintiff  to  the  end  of  his  journey.  It  was  a 
part  of  the  substance  of  the  coach  which  gave  way.  The 
ptnprietor  is  bound  to  provide  for  every  journey  a  coach 
Claud  competent  for  the  performance  of  that  journey. 

Best,  C.  J..^The  declaration  states,  that  tbe  defendant 
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.y^^  undertook  to  carry  the  plaintiff  safely.  There  is  noexprai 
Brkmmkr  undertaking  that  the  coach  shall  be  sound,  nor  is  itDeo» 
WiLLiAMg.  *^7»  '^r  I  consider  that  every  coach-proprietor  wsrrasti 
to  the  public  that  his  stage-coach  is  equal  to  the  jouraej 
it  undertakes.  The  counts  go  on  to  charge  negligence, 
and  the  case  may  be  decided  upon  that  g^ond  abik 
The  plaintiff,  it  seems,  complained  in  Gray's  InnLuM; 
and  if  the  driver  had  then  got  down,  most  likely  the  am- 
dent  would  not  have  happened.  It  is  for  the  jufy  Is  mjt 
whether,  when  a  man's  attention  is  called  to  a  partieriv 
motion  of  the  dickey  of  his  coach,  and  he  does  net  git 
down  to  examine  the  cause,  is  not  this  a  negUgeacti 
The  driver  said,  it  was  the  playing  of  the  springs;  biA't 
could  not  be  so»  for  the  plaintiff  would  have  found  tkt 
before.  I  am  of  opinion,  that  it  is  the  duty  of  a  prsprii- 
tor  of  a  stage  coach  to  examine  it  previous  to  the  eos* 
mencement  of  every  journey.  For,  when  ten  or  fourteei 
people  are  placed  on  the  outside,  as  is  the  case  with  OHSJ 
of  these  stages,  a  master  is  guilty  of  gross  negligMt 
if  no  inspection  of  the  coach  tokes  place  imme£atilf 
previous  to  each  journey. 

Verdict  for  the  plaintiff-J)aniages  frl^^ 

Pell  and  fFilde,  Sevjta.  and  Comyn,  for  the  plaintiC 

■ 

Vaughan^  Serjt.  and  Curwood^  for  the  defendant* 

[Attorniet— jr  4*  T.  Davits  and  Eiekt.} 
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.i.tl 


Ball  v.  Taylor.  Jnfy  \7th. 


Action  on  a  Bond.    Plea_2Von  est  factum.  ^    . 

mmm         •  1  «  ^  Witness  to 

xne  witness  who  was  called  to  prore  the  execution  of  prove  the  exe- 
Ike  bond  said,  on  his  cross-examination,  that  he  did  not  ^"^'^.^'t  *" 

'  ^         bond,  did  not 

licdlect  whether  there  was  any  wafer  or  seal  to  the  in-  recollect  «rhe- 
ilninient  at  the  time  the  defendant  signed  it ;  and  that  jJ^as^executecT 
Aa  defendant  read  it  over,  but  be  could  not  say  whether  it  had  anjr  seal ; 

■      «....  and  be  swore 

tsdeliveTed  it  or  not.  ti^t  he  did  not 

The  bond,  on  inspection  by  the  Court,  appeared  to  have  '^***  ****.  *"."** 

^  •'  »    rr  ationat  the  time 

a'isal,and  the  attestation  was  in  the  usual  form, '*  signed,  he  witnessed 
tedsd,  and  delivered ;"  but  the  witness  said  he  did  not  ll'^^h^^eteTng 
Md  over  the  attestation  before  he  signed  it.  a  seal  at  the 

lime  of  the  tri- 
aif  and  the 

Vmu^han.  Sent.,  under  these  circumstances,  submitted  bond  itself §aj- 

^j_T^  .  •  ingi  "waled 

watt  the  execution  was  not  proved.  with  our  seals  :*' 

it  was  held  to 
be   sufficient 

Best,  C.  J. — I  shall  tell  the  jury  that  there  is  evidence  proof;  but  this 
of  ill  that  is  right  having  been  done.     If  a  man   puts  ^^t  h°  ve^been 


a  bond  on  a  table  for  an6ther  to  take  it  up,  that  is  a  sofficient,  if 
^silvery.     If,  on  inspection,  no  seal  had  been  found  af-  no  seal  on  the 
tnd,  then  I  should  have  held  that  it  would  not  do.    The  ^.""""^  V  ^^"^ 

'  time  of  the 

Words  of  the  bond  are  **  sealed  with  our  seals,''  and  on  trial. 
iispection  we  find  seals.  If  sealing  and  delivery  are 
W  presumed,  and  it  is  made  to  rest  upon  the  fallible 
lieoiory  of  a  witness  at  a  distance  of  time,  as  to  whether 
dl  the  requisites  were  performed  at  the  time,  great  dan- 
pr  would  result  to  bonds,  and,  perhaps,  to  other  instru- 
iMts  on  which  the  welfare  of  families  depends. 

Onslow^  Serjt.,  as  Amicus  Cutub^  mentioned,  that  he 
was  once  engaged  in  a  case,  in  which  the  present  Lord 
Chancellor  held,  that  similar  evidence  to  that  now  pro- 
duced was  sufficient  to  raise  the  presumption  that  every 

E  R 
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>^^.       thing  necessary  was  done ;  and  that,  to  rebut  soch  pre- 
Ball        sumption,  the  contrary  must  be  distinctly  proved. 

V. 

Taylor. 

The  Lord   Chief  Justice   directed  a  verdict  for   th 

plaintiff. 

ffUde,  Seijt.  and  F.  Potttkk,  f^  the  pliutatiflr. 
Fdughmf  Serjt.  for  the  defendant. 


CASES 


..  I 


AT 


NISI    PRIUS, 


XT    TUB 


tbUtin9»  m  mit^Mlnmik  Cttm. 


COURT  OF  KING  S  BENCH, 


tings  at  Westminster,  3Iichaelmas  Term,  182^, 


BBFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Griffith  v.  Hodges. 


SUMPSIT  for  use  and  occupation.    Pleas.«*Gjeneral  ir  apenontea 

a.  and  a  tender  of  seven  guineas.     Replication— A  «*"  money,  but 

lequent  demand  of  the  seven  guineas,  and  a  rerusal  unless  the  per- 

he  defendant  to  pay  that  sum.  ?°"  ^°  *^J^".;J 

•^   •'  18  tendered  will 

;  appeared,  that,  at  Midsummer,  1823,  the  defendant  give  iiim  a  re- 
:  the  first  floor  and  kitchen  in  the  plaintiff's  house,  at  ^f^emand^  ^ 
y  gfuineas  a-year;  but  that,  after  staying  a  few  days,  "c^*  a  tender  ii 

bad. 
the  landlord  of  lodgings  enter  into,  or  use,  the  lodgingt,  while  his  tenant  u  in  postessioa 
rsi,  St  deprifes  the  landlord  of  his  right  to  rent:  but  if  the  tenant  has,  daring  the  tenancj, 
iloaed  the  possession,  and  the  landlord  lights  fires  in  the  rooms,  and  even  makes  some 
if  tttch  fires,  he  will  not  bj  this  lose  his  right  to  rent. 

BE  2 
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-i^^-  ^^^  defeadant  went  away,  and  left  the aparfmente  unooea- 
Gripfith  pied;  and  that  in  Feb.  I824yaquaiter*s  rent  was  demanded 
Hodges,  of  him,  when  he  offered  seven  guineas,  which  theplaintiir 
then  declined  accepting:  but  on  a  subsequent  day, tlie 
plaintiff's  attorney  applied  for  the  seven  guineas,  which 
the  defendant  refused  to  pay  without  a  receipt  in  full  of 
all  demands^  which  the  plaintiff's  attorney  would  not 
give ;  tout  he  offered  a  receipt  for  the  money,  whicb  he 
had  ready  written,  but  this  the  defendant  would  not  ac- 
cept. 

The  defence  was,  that  about  a  fortnight  after  the  de- 
fendant left  the  apartments,  and  long  before  Cbe  qouter 
had  expired,  or  any  rent  bad  become  due,  the  plaiRtif 
had  resumed  the  possession  of  the  apartments,  and  lo 
waved  his  claim  to  rent.  But  the  only  evidence  tbit 
the  plaintiff  had  resumed  the  possession  was,  that  a  fort- 
night after  the  defendant  quitted  the  apartm^ntSf  Ae 
plaintiff  had  a  fire  lighted  in  the  kitchen,  at  whick  he 
caused  a  hare  to  be  roasted, 

Abbott,  C.  J ^No  man  can  insist  on  a  receipt  ia  Ml 

of  all  demands;  and  if  a  man  makes  a  tender  ofmoaejf 
insisting  at  the  same  time  on  a  receipt  in  full  of  all  de- 
mands, I  have  no  doubt  that  such  a  tender  is  bad :  there- 
fore on  that  part  of  the  case  the  plaintiff  is  entitled  tot 
verdict.    On  the  other  point :    If  a  landlord,  while  i» 
tenant  is  in  the  possession  and  use  of  apartments,  eattfi 
and  uses  such  premises,  or  any  part  of  them,  that  will 
deprive  him  of  his  claim  to  rent.    But  here  the  tenant  bd 
left  the  apartments  vacant;   and  as  it  was  proper  that 
fires  should  be  lighted  in  them,  I  dont  think  that  the  pUi- 
tiff  by  lighting  such  a  fire,  or  even  making  some  use  of  it 
when  he  had  lighted  it,  is  a  sufficient  taking  poaseaiiiB 
of  the  premises  to  deprive  him  of  his  right  to  rent 

Verdict  for  the  plahitiC 


MICHAELMAS  TERM.  5  GEO.  IV. 
ScarUu  and  Andrewif  for  tbe  plaintift. 


GairriTH 

V, 


JUanyaii  and  J9b//,  for  the  defendant.  Hodoxi. 

[Attornies — Allen  jr  Co,  and  Laxl^,] 


ARGUMENT  BEFORE  THE  TWELVE  JUDGES. 

PRESENT  ABBOTT^  C.  J.^  BEST,  C.  J.,  ALEXANDER,  C.  B., 
GRAHAM,  B.,  BATLET,  JT.,  PARK,  JT.,  HOLROYD,  4[., 
BURROUGH,  J.,  GARROW,  B.,  HULLOCK,  B.,  LITTLE- 
OALE,  J.,  AND  GASBLEB,  J. 

RbX  V.  HbNRT  FaUNTLEROY.  N0V.93rd. 

1  BE  prisoner,  who  was  a  partner  in  the  banking-house  a  power  of  at. 
of  Marsh  and  Co.,  in  Berners-street,  had  been  cbarffed,  tomejnnder 

.  m    1.       .         .       t        •        i.  r        «  1  -.  leal  to  transfer 

With  forging,  m  the  city  of  London,  a  letter  of  attorney  to  stock  in  the 
transfer  stock;  and  was  tried  before  Park,  J.  and  Gar-  ^°^eld-°^d  " 
teWf  B.  at  tbe  last  October  Sessions  at  the  Old  Bailey.      the  ottering  of 
Hie  indictment  on  which  he  was  tried  contained  eleven  ll^torneyl^know- 
oamits :    the  first  count  charged  him  with  forging  **  a  '"S  '^^^?  ^ 
tmriatn  deedr  and  m  it  was  set  out  a  forged  power  of  tering  of  a 
tttoraey,  purporting  to  be  executed  by  Frances  Young,  ^J||*^  tlw  sta- 
und  empowering  tbe  prisoner  to  sell  out  her  stock  in  the  tote  t  Geo.  t, 
8  per  eeni.  Consols.    The  2nd  count  charged  him  with  ua  capital 'of- 
mUerbig^a  certain  false,  forged,  and  counter feiied  deed^  ^i^^^^^tt 
ktsawmg  it  to  be  forged  /'  and  set  out  the  same  forged 
power  of  attorney.  The  3d  count  was  for  **  disposing  of  and 
fmiHng  away  a  certain  false,  forged,  and  counterfeited 
iaed  f*  and  set  out  the  same  forged  power  of  attorney. 
In  these  counts  the  offence  was  charged  to  baFC  been  com- 
mitted with  intent  to  defraud  the  Gorernor  and  Company 
of  the  Bank  of  England.    Th  4th  count  was  similar  to  the 
1st;  the  6th  count  similar  to  the  2nd;  and  the  6th  similar 
to  the  3rd,  except  that  they  laid  tbe  offence,  with  intent 
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JM«^       to  defraad  Frances  Trang.    The  7th'  w«  also  «Mlir  t9 

Rur         the  Ist ;  the  8th  similar  to  the  2nd ;  and  the9|h  similar  H 

Faohtlibot.  ^^^  ^^9  except  that  in  these  the  offence  was  laid  wMi inlsit 

to  defraud  Charles  Flower  (the  person  to  whom  the  prK 
soner  had  sold  the  stock  under  the  power  of  attonMj)i 
The  10th  count  was  for  forging  a  letter  of  attorney  It 
transfer  the  share  of  Frances  Young  in  the  capital  stodt 
of  certain  annuities,  called  Consolidaied  three  poimit  f0 
cent.  Annuities^  established  by  an  act  of  25  Geo.  2  (tk 
title  of  which  was  set  out),  and  by  divers  subsequent  sdi 
of  Parliament;  and  stated,  that' the  proprietors  of  sack 
annuities  had  transferable  shares  in  such  capital  sisck; 
in  this  count  the  power  of  attorney  was  set  out*  TharllA 
count  was  similar  to  the  10th,  except  that  instead  of  nj^ 
ing  that  the  stock  was  established  by  an  act  of  26  Oeo.% 
and  by  divers  other  acts  of  Parliament,  it  set  forth  tie 
titles  of  all  acts  relating  in  any  way  to  the  stock,  (h 
number  49). 

The  power  of  attorney,  set  out  in  every  count  of  tia 
indictment,  was  in  the  following  words  u— 

^'Know  all  men    by  these  presents,  that  1  FVaMk 
Young,  of  Chichester,  spinster,  do  make,  constitate,  $ai 
appoint  William  Marsh,   Sir  James    Sibbald,   BarsHit» 
Josias  Henry  Stracey,  Henry  Fauntleroy,  and  Geaf* 
Edward  Graham,  all  of  Bemers-street,  bankers,  my  Ina 
and  lawful  attornies,  jointly,  and  each  of  them  separatdji 
for  me,  and  in  my  name,  and  on  my  behalf,  to  acceftal 
Sttch  transfers  as  are,  or  may  hereafter  be  oiade  aait  9(t 
of  any  interest  or  share  in  the  capital  or  joint  slock  af 
8  per  cenU  Annuities,  created  by  an  act  of  ParlisiMi 
of  the  twenty-fifth  year  of  the  reiga  of  his  Majesty  Usf 
George  II.  entitled,  an  act  for  converting  the  sevspil 
annuities  therein  mentioned,  into  several  joint  stocks  af 
annuities,  transferable  at  the  Bank  of  England,  lo  bt 
charged  on  the  Sinking  Fond,  &c.  and  by  several  sataa* 
quent  acts.    Also,  to  receive  and  p^ive  receipts  for  all  di* 
vidends  due  and  payable  for  the  same  far  the  tioi^  bsisf • 
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five  thousand  pounds,  being  part  of  my  said  ^tock  oir  lui-         R«x 

Bvities ;  to  receive  the  considerations-money,  and  give  a  ^^py^i^siu^^. 

M^t  or  rtoeipts  for  (he  ^ame ;  w4  to  dtt  all  lawAiI  acts 

lifttifite  fbr  effecting  the  premises;  hereby  i^tifyiqg and 

pufirmiBg  all  that  my  said  attoniies,  pr  either  of  them, 

ihlil  dp  thereiBt  by  virtue  hereof    And,  in  case  of  my 

dfpljh,  this  lettm*  of  attorney,  as  to  all  matters  and  things 

illieb  after  my  decease  shall  be  done  by^i^y  9aic|  attof- 

IJem.lDr  either  of  them,  by  virtue  of,  or  under  cplo^r  or 

JRifpuRauance  thereof,  ahallt  so  far  a^  the  Gov^mctr  ^nd 

GMPppiny  of  the  B^n)(  pf  Ei^fjaad  are  iotereii^d  pr  .conrr 

Hl^i.^lf  he  as  binding  op  my  f^ecutors  and  yfjp^ipjftrpr 

IniaM  the  siiine  woulc}  have  been  ppou  n^e  if  living,  up- 

Im  Rf^Mce  in  writing  of  piy  death  ahpU  haye  been  pre^ 

lipipiy  given  to  the  sai^  Goverppr  apd  Qopipeiiy  by 

■f  .e|u»€utorB  or  administrators,  pr  \^  somp  perspp  pr 

ppvsons.  interested  in  the  property  to  which  this  ipftflir 

of  attorney  refers.    And,  unless  such  potjce  be  given,  I 

hereby  promise  and  engage,  and  bind  myself,  my  execu- 

Mn^  pr  administrators,  to  and  with  the  said  (Sprprnor 

mi^  (^mpany  of  the  Bank  pf  England,  that  they,  my  said 

Ifecjltora  Of  administrators,  shall  ppd  do  pilow,  ratify, 

l|4  pon^np,  as  good,  valid,  ^nd  effeptual,  pgains)  thppi^ 

IMI  agajnst  piy  estate,  whatsoever  shall  pr  may  be  dope 

(|[|ay  said  attomies,  or  fsi^ier  pf  ^lem,  after  (py  dp^epftPt 

m^r  as  the  said  Goverpor  ppd  Company  of  the  fiapl^  pf 

IngJ^pud  sh^I  or  may  hcy  jp  pny  wpy  Qf  pi^pperi  ipterieptpd 

ll^apsiD.     In  witness  whereof  1  havp  ^ereppto  s^t  p^y  hapd 

ipil  seaJ,  the  thirty-first  day  of  Mpy,  in  the  year  of  opr 

Ufl^  one  thousand  eight  hundred  pnd  fifteent 

JVpipces  Young.  [X.  f$L] 

m§»ed,  teaUd,  and  delivered  ^   Klerks  to  Marsh,  Sib- 
fi^p«Mnc«  of  f   b^j^  ^  Co.  Banken, 

John  WaMop.     C  Berners-street. 
James  Tyson,    J 

'  ^^m  prisoner  was  found  guilty  on  the  2nd,  6th,  and  8th    ^ 
counts ;  that  is,  for  uttering  a  forged  deed  with  intent  to 
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2^^       defraud  the  Bank,  Frances  Youog,  and  Cliartea  Flower, 
respectively* 

In  arrest  of  jadgment,  jdU^,  Brodrick^  and  C.PkOMft 
contended,  that  the  Coort  could  not  gi?e  a  judgment  afc 
fecting  the  prisoner's  life  on  this  conviction ;  because  tlMf 
uttering  of  such  a  forged  power  of  attorney,  as  wai 
stated  on  the  face  of  this  record,  was  not  a  capital  oflRenoe; 
a  power  of  attorney  to  transfer  stock  not  being  m  derf 
within  the  meaning  of  the  statute  2  Geo.  2,  c  26^  |  L 
But,  after  they  had  been  heard  in  favour  of  this  objectioi^ 
and  Bosanquetf  Serjt.,  and  Law,  coitfni,GARRaw,  B^  asi 
the  Recorder  were  of  opinion,  that  the  objection  was  Ml 
good,  and  over-ruled  it ;  and  the  prisoner  was  oondenuMd 
to  be  hanged.  But,  subsequently,  the  prisoner  petMoarf 
the  Crown,  on  the  ground  that  the  objection  taken  byUi 
counsel,  had  been  improperly  over-ruled.  The  case,  wm 
argued  before  the  Twelve  Judges,  by  BrodriekXor  At 
prisoner,  and  Bosanquetf  Serjt.,  for  the  Crown. 

Brodrick.    The  question  is,  whether  the  uttering  d 
this  power  of  attorney  is  the  uttering  of  a  forged  deedi 
within  the  meaning  of  the  statute  2  Geo.  2,  c«e5, 1 1*   k 
was  most  truly  stated,  on  the  motion  in  arrest  of  jodlf" 
ment  at  the  Old  Bailey,  that,  a  few  years  since,  apeiiOi 
named  Wait  was  tried  and  convicted  on  counts  simihriy 
framed  to  those  on  which  the  present  prisoner  was  cos* 
victed:  his  case  too  came  under  their  Lordship's  cosii- 
deration  (7  Moore,  473) ;  but  it  was  on  a  question  raised  h 
to  the  competency  of  a  witness.  And  in  that  case  the  pre- 
sent question  was  not  raised  by  the  prisoner*s  counsel,  h 
it  would  have  weakened  the  arguments  he  used  on  the 
objection  taken  in  that  case.    In  the  case  of  Lyom^  2  Bm^ 
1602,  the  principal  point  was,  whether  the  forgery  of  a 
power  of  attorney  to  receive  seamen's  prize-money,  which 
was  not  in  the  form  prescribed  by  the  stat.45  Geo.  3,  c  72; 
§  92,  was  a  capital  offence.    It  is  clear,  that  no  exprsM 
enactment  makes  uttering  a  forged  power  of  attorney  a 
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ipiBeMc  oflfence;  snd  the  question  will  be^  whether  it  iaIU 
witfiiii  the  2  Geo.  2,  as  uttering  a  deed.  Myfini  proposition 
ii^  that  this  power  of  attorney  is  not,  by  correct  legal  de-  Favhtlcboy- 
fcrfptioB,  a  deed ;  though  I  admit  there  are  words  of  co- 
▼#naiit  contained  in  it.  And  if  I  should  fail  in  this,  I  shall 
sliew,  that  it  is  not  such  a  deed  as  was  intended  by  the  Le- 
gislture  to  be  included  in  the  2  Geo.  2;  and,  if  it  was  not 
i€>  JBtended,  it  will  no^be  so  construed^  though  it  may  be 
iwifkin  the  words.  As  to  the  first  point..»From  the  earliest 
tiflMy  deeds  and  powers  of  attorney  haFcbeen  considered 
u different.  In  Com.  Dig.  Title  Faitf  a  deed  is  de6ned  to 
be  m  contract,  signed,  sealed,  and  delivered  ;  and  it  cites 
Co.  Ito  9bh. :  and  in  that  book,  p.  171  b.,  it  is  described  to  be 
Ml  tetrranent  comprehending  writing,  sealing,  delivery* 
BMtter  of  contract.   This  definition  or  description,  as  to 
may  be  rather  too  narrow,  as  it  maybe  extended 
tegrmts.  However,  Spelman,  Ducange,Cowell,  and  Wood, 
ImuuII  speak  of  a  contract  as  essential  to  the  definition  of  a 
deed*  Mow,  a  letter  of  attorney  is  a  mere  authority  to  act,  and 
no  interest  passes ;  it  is  revocable  by  matter  in  paiSt  and 
dees  not  require  to  be  revoked  by  matter  of  equally  high  ut^ 
Isn  I  indeed,  in  the  case  ofTfte  King  v.  fFaiif  (7  Moore, 
in)9Mr.Seijt.£ofiiii47uef  himself  contended,  that  powers 
ef  ailoraey  were  revocable  by  matter  in  pais^  and  cited  2 
BslFs  Abr.  8,  pi.  6  &  10;  and  the  learned  Seijt  said,  that 
the  fMrty  himself  afterwards  acting,  was  a  sufficient  revo- 
Citioii  of  the  power  of  attorney;  and  that  in  practice  they 
never  revoked  by  deed.    Deeds  were  called  by  the 
writers /Sore/aand^'cAorlie;  bond  powers  of  attor* 
seywere  called  liter€B.    In  Maddox's  Formulare  Anglim 
tmmmj  p.  448,  there  is  the  oldest  power  of  attorney  known ; 
h  was  to  deliver  seisin,  and  was  under  seal;  it  is  called 
fUmrOj  and  the  feoffment  is  called  charta.    There  is  an- 
other in  the  same  work  (p.  449),  of  the  date  of  1236,  and 
indeed  many  more.  ^ 

GSAHAM,  B. Littleton  lays  down,  that  authority  to 

deliver  seisin  must  he  per  fait. 
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JWI^  BradH$k.    In  mme  bookti  power*  ^C  •ttoraqr  Myki 

R««  *      lootely  GaIM/ail«»  Imt  iieFer/oc^a  or  cAar(i9«    !•  Fiflh 

Favxtwot.  b.  1,  c  22,  p.  32»  CKwtfn  /a&i  i*  inid  down  to  be  dbrfv 

OMii  Uteris^  making  n  clear  diqtioclioQ  between  tbe  eAlMi 
and  the  Kitra.  Powers  of  attorney  are  not  tbfi  enlj  !•? 
stramenta  sealed  and  delireredt  wbicb  are  miC  d^Ai 
awards  are  often  signed,  sealed,  and  delifered|  AadUlf; 
/Verier/,  Sty.  459.  ^ 

Batlby,  J. But  the  authorities  si^,  that  (bfy  m99il 

delivered  as  awards. 

Brodriek.  A  case  in  tbe  Year  Book,  85  Hen,  fc  c 
979  shows,  that  a  letter  of  attorney  was  not  eonsMsiiJ  v 
a  deed.  The  covenant  to  iademnify  the  Bank  agaiaitsli 
acts  of  the  attorney  in  pursuance  of  the  power*  aAsrAi 
death  of  tbe  party,  carries  the  rase  no  further;  fiw  jirt 
such  covenants  are  in  the  forms  I  have  cited  frpss  lU* 
dox's  Formulare;  and  yet  they  are  still  termed  AM^ 
and  not  Jacia»  Tbe  legal  effect  of  tbe  words  used  n  v 
instrument  is  to  be  considered :  now,  though  the  mk 
used,  are  words  of  contract,  yet  they  do  not  amenit  A 
nor  can  they  operate  in  law  as  a  covenant,  joasmK^M 
they  confer  no  right  of  action  beyond  that  which  isgivni 
by  the  preceding  words  in  the  instrument,  of  which  ihff 
are,  in  substance^  a  repetition;  a  contract  by  A.  never  to 
sue  B.,  is  a  release,  and  must  be  pleaded  as  snch.  If  \ 
have  made  out  that  a  power  of  attorney  is  not  a  disi 
this  conviction  cannot  be  supported  ;  but  if  I  have  mill 
succeeded  in  making  it  doubtful,  great  weight  is  thsrahf 
added  to  tbe  second  point,  that  the  Legisbiture  did  ^ 
moin  to  include  powers  of  attorney  in  the  term  dstdii 
Tbe  fact  of  there  being  some  statutes  relating  to  4$9kt 
and  others  to  powers  of  attorney,  affords  a  strong  argii* 
ment,  that  the  Legislature  cousidered  them  as  distinct 
objects  of  penal  legislation.  It  is  not  tbe  mere  wordt, 
but   the    intent    of  Parli9iaent   that    must    be 


MICHABUf  AS  TERM,  5  GBO.  IV. 

dtred  (a).    PeiNil  statutai  niiitt  be  coostroed  strictly; 
•ttd  I  need  not  notice  tbe  doubt  on  tbe  Statute  of  Edw. 
filhy  for  aCealiog   hortesi    whether  a  person  coald   be  pAvsTLBaor. 
eoovicted  of  etealinfif  a  single  hone.   And  Lord  Kbmtoit 
lays  down  (4  Ten  Rep.  666)f  that  a  penal  statute  cannot 
be  extended  to  cases  not  intended  by  the  Leg^Iatnre, 
theagfi  within  the  mischief  intended  to  be  remedied.  And 
other  strong  authority,  and  more  express,  is  in  2  Inst. 
This  was  cited  by  my  Lord  Chief  Justice  in  Doe^ 
dk  NMereote  ▼•  Bartie^bB,  k  A.  601 ;  and  it  is  there  laid 
^wn,  **That  a  case  out  of  the  mischief  intended  to  be 
^  remedied  by  a  statute,  shall  be  construed  to  be  out  of 
^  the  purview,  though  it  be  within  the  words/'    It  will, 
ibaffeibre,  be  my  object  to  shew,  that  the  Legislature,  un- 
der the  term  *<deed,"  did  not  intend  to  include  powers  of 
eUoniey.    The  way  to  expound  an  act  of  Parliament,  is 
by  a  reference  to  the  preamble,  and  the  reason  of  making 
^  aottCom.  Dig.  (tit.  Parliament),  and  Plowd.  368.  The 
ilst»8Geo.  1,  c.  22,  was  the  first  act,  which  made  it  a 
capital  offence  to  forg^e  a  power  of  attorney  to  transfer 
stock.    That  statute  not  only  makes  it  capital  to  forgfe,  or 
piecare  such  power  to  be  forged,  but  also  16  knowingly 
denmnd,  or  endeavour  to  have  such  stock  transferred,  or 
Id  fidsely  personate,  &c.    This  statute,  on  which  tbe  last 
two  counts  are  framed,  evidently  meant  to  provide  for 
sffences  of  this  kind.    The  stat.  2  Geo.  2,  c.  25,  on  which 
Ae  cooTiction  took  place,  recites,  that  it  was  necessary  to 
fxteed  a  more  exemplary  punbhment  to  forgeries;  and  it 
aakea  forginga  deed  a  capital  felony :  the  letters  of  attorney 
were  iecluded  in  the  former  statute.    It  will  not  be  denied, 
that  ell  bank  powers  were,  before  the  8  Geo.  1,  in  the 
■Mee  fonn  as  now :  and  it  is  clear, collecting  the  intention 
of  4lie  Legislateae  from  their  words,  that  they  did  not,  in 
the  statute  2  Geo.  2,  mean  to  include  powers  of  attorney; 
bateleak^ly  aieaAt  other  deeds,  if  these  be  deeds  at  all; 
fbiv  before  that  act,  it  was  not  a  capital  offence  to  forge  a 

(ii)  f^  the  Jadgnnent  of  Bay-      eomhe,  «  B.  &  A.  .50. 
UTTt  J.,  IN  Oimend  v.  Middle- 
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deedf  thoogh  it  wm  to  to  forge  a  letter  of  attoniejlo 
tranafer  stock.    In  the  stat.  81  Geo.  S,  <%  22, }  77,  the  pit- 
FAvwrnaor.  ▼MtK^M  of  8  Geo.  1,  as  to  powers  of  attome j,  are  9»- 

enacted,  only  extending  it  to  corporations  who  niglit  be 
injared ;  and,  in  }  78  of  the  same  act,  the  2  Geo.  9;  h  to 
deeds,  is  re-enacted,  with  a  little  extension  in  regard  to  C8^ 
porations;  and  this  proves  to  demonstration,  that  theLsgJN 
latore  considered  them  to  be  different  instruments.  The  ff 
Geo.  3,  c.  122,  makes  it  an  offence  to  forge  the  witnsiW 
names  to  a  power  of  attorney,  but  does  not  exisad  to 
deeds;  and  a  number  of  other  acts  of  Parliament  sttliiK 
penal  to  utter  forged  powers  of  attorney  to  receira  sas* 
men's  wages  (9  Geo.  8,  c  80, 1 6),  of  out-pensionen  Am 
Greenwich  Hospitol,  &c;  but  none  of  these  msste 
deeds:  and  if  uttering  them  was  capital  under  the  SOmp 
2,  as  for  uttering  forged  deeds,  these  enactmento  woaUaM 
be  unnecessary.  I  must  therefore  contend  ,that  if  a  powv 
of  attorney  is  a  deed,  it  is  not  so  within  the  wmmgd 
the  Stat  2  Geo.  2. ;  and  that,  therefore,  the  uttmsf  i|» 
knowing  it  to  be  forged,  is  not  a  capital  offence. 

Bosanqueif  Serjt.,  for  the  Crown.    On  the  qantiHi 
whether  a  power  of  attorney,  is  a  deed,  many  defiaitiov 
from  learned  authors  have  been  quoted,  particularly  Lori 
Coke.    This  shews  how  dangerous  it  is  to  takedsisi* 
tions  even  from  high  authorities;  for  though  it  ii^ii" 
tended  that  nothing  is  a  deed  which  has  not  a  contiast  m 
it,  those  very  learned  authors,  and  many  others,  lay  dsai 
that  a  letter  of  attorney  to  deliver  seisin,  and  to  rseiift 
seisin,  must  be  by  deed;  releases,  con6rmations,anddi^ 
claimers,  are  all  by  deed,  and  yet  they  are  neither  rf 
them  matters  of  contract.    The  argument  on  the  oikr 
side  is,  that  there  are  are  two  sorts  of  sealed  instromsnto, 
one  sort  called  cAar/^p,  the  other  literm.  In  Co.  LitfiSan 
it  is  laid  down,  that  the  authority  to  deliver  seisin  must  he 
by  deed;  a  letter  of  attorney  to  execute  a  deed  must  alM 
be  so ;  as  must  a  letter  of  attorney  to  convey  any 
lying  in  grant :  and  Lord  Coke  continuesu.^  for 
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does  sometimes  signify  a  deed,  as  UienB  aequieianeia  ;** 
und  he  cites  Britton  101  b, :  and  I  therefore  contend,  that  a 
written  instrument,  signed,  sealed,  and  deliFcred,  is  a  deed,  ft^wnwrnar 
In  ChMard'i  case,  2  Rep*  6,. it  is  laid  down,  that  a  deed 
fs  m  writing  on  parchment,  signed,  sealed,  and  delivered ; 
mud  2Roll.  Abr.  21  ,goes  to  the  same  point.  In  another  case, 
nl  Dyer,  the  question  was,  whether  forging  a  castomary, 
•sealed  by  the  copyholders  of  a  manor,  was  within  the 
stafate  of  Elizabeth.  The  Court  thought  that  it  was ; 
but  the  word  deed  is  not  mentioned.  It  is  said,  that  an 
award  sigfned  and  sealed  is  not  a  deed :  and  in  the  case 
^ Brown  t.  Fawser^  4  East,  684,  the  question  was,  whe- 
ihmr  an  award  under  a  seal  must  hsFo  a  deed  stamp ;  and 
loffd  Ellbnborough  said,  that  it  need  not ;  as  the  arbi- 
fffator  was  functus  officii  when  he  had  made  his  award, 
and' had  it  ready  to  be  delivered ;  and  that,  prior  to  actual 
deliTery,  the  award  was  complete :  but  Lawrbncb,  J.  says, 
that  if  the  arbitrator  delivered  his  award,  under  seal,  as  a 
ifsdf  it  must  then  have  a  deed  stamp ;  but  that  if  it  were 
■ol  delivered  as  a  deed,  though  it  were  by  writing,  under 
leal,  the  common  award  stamp  would  be  sufficient.  There 
srenmberless  acts  done  by  deeds  which  contain  nothing 
sf  contract :  a  licence  may  be  by  deed ;  on  a  fine  without  a 
dead  to  lead  the  uses,  the  uses  would  result  to  the  party 
Uamdff  and  yet  he  may,  by  deed,  declare  the  uses  to  him- 
lelf  for  life,  to  his  wife  for  life,  to  his  first  and  other 
isns  in  tail,  &c.;  and  yet  in  all  this  there  ii  nothing  of 
eanlract  It  has  been  said,  that  the  covenant  contained  in 
this  power  of  attorney  is  nugatory ;  but  it  was  introduced  on 
very  great  advice ;  and  it  is  clear  that  no  man  can  appoint 
mother  to  be  attorney  to  his  executors,  and  much  less  to 
bis  administrators,  therefore  the  death  of  the  party  would 
put  an  end  to  the  power;  and  the  covenant  is,  therefore, 
necessary  to  secure  the  Bank  as  to  acts  done  by  the  attor- 
ney after  the  death  of  the  party,  and  before  they  are  ap- 
prised of  it  The  case  of  a  covenant  never  to  sue  being 
pleaded  as  a  release,  has  been  pushed  too  fiir;  for,  though 


CASBS  AT  NISI  PRIUS. 

exception  of  my  Brother  Oiiaham ,  wbp-  doobtedt  thoiglit 
Rrt         it  was  a  capital  offence,  though  the  form  of  the  paver 
.Fauvtlbbot.  ^^  ^^^  according  to  the  act  of  45  Geo.  3:  and  ten  ef  the 

Jadgos  thought*  that^  aince  that  act,  it  was  a  deed;  «j 
Brother  Graham  and  myself  being  of  a  diflerent  opisiaa 


Boianquetj  SetjU  I  have  understood  that  tea  of  Ik 
Judges  thought  the  conviction  good  under -the  statilit 
Geo.  2. 

Graham,  B.-.I  think  that  it  was  so. 


Park^  J.-.In  1787,  Sopkim  Pringie  was  ooavkied  h^ 
fore  Gould,  J.,  and  Thomson,  B,,  of  uttering  a  deed,  wUA    . 
was  a  power  of  attorney. 

BoMonqueif  Serjt.    On  these  grounds  I  submit  thattk    . 
present  c<Miviction  is  righu 

Bradriekt  in  rep1y«    It  has  been  contended,  that  tit 
true  definition  of  a  deed  is,  a  writing  signed,  sealed,  iri 
delivered;  and  some  loose  dicta  are  brought  forwtfii^ 
support  this  proposition,  in  answer  to  the  high 
I  have  quoted:  and  if  this  were  the  true  definition, a 
tice  to  quit,  or  a  will,  would  be  deeds,  if  signedt 
and  delivered,  which  clearly  would  not  be  sow    ThM 
must  be,  in  addition,  a  contract  or  a  grant  to  nnke  ki 
deed.    The  deed  to  lead  the  uses  does  the  argvmsat* 
good,  as  it  must  be  either  a  contract  or  a  grant,  and  stf* 
veys  an  interest:  so  does  a  release,  or  a  confinnatisnig 
a  disclaimer;  but  this  power  of  attorney  conveys  ¥^i 
bare  authority.    In  the  stamp  acts  the  Lerislatafe  Mk 
powers  of  attorney  and  deeds  under  different  hsalM 
powers  of  attorney  bearing  a  different  stamp  from 

Batlet,  J_Bond8  and  mortgages,  though  deeds, 
different  sti^mp  duties. 
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fK€l,  Serjt.  The  term  deed  in  the  stamp  acts 
leeds  not  otherwise  charged. 

ick,  I  was  called  on  to  cite  cases,  on  the  point 
Tenant  not  to  sue  must  be  pleaded  as  a  release ; 
authorities  on  that  point  are.  Deux  v.  Jefferies^ 
E.  852 ;  Hodgen  v.  ^Smith,  lb.  628 ;  AyKff  v. 
rfre,  1  Show.  46;  and  the  judgment  of  Buller, 
t/A  v.  Maplebackf  1  T.  R.  446.  On  the  second 
He  contended,  that,  thbugh  for  some  purposes 
if  attorney  might  be  deeds,  yet,  as  to  the  forgery 
the  Legislature  always  considered  them  as  matter 
ite  legislation,  distinct  from  deeds;  and  that, 
,they  were  not  within  the  purview  of  the  statute 
c25. 


Rex 
Fauntlvrot 


adges  reported    their  opinions  to  the  King  in 
and  the  prisoner  was  subsequently  executed. 


OD  tothejcascs  cited  by 
I  for  the  Bank,  there 
nnt  LewiSf  reported  by 
B  Foster  in  his  very 
m  Crown  Law  (p.  11 6). 
tier  was  indicted  for 
forged  deed,  which 
O  be  a  power  of  attor- 
seal,  from  the  admiu- 
'  a  deceased  marine. 
iceivcd  very  great  coii- 
and  the  point  priuci« 
ibC  was,  whether  it  was 
Seoce  to  forge  the  name 
who  did  not  exist,  e,g, 
ir  of  a  person  who  had 
r.  Tlie  twelve  Judges 
was:  and  their  Lord- 
••The  offence  the  pri- 
3th  charged  with  is,  the 
ai  true  a  certain  false, 
coiiDterfeiteddc€(2,  pur- 


porting to  be  a  power  of  attorney 
from  Elizabeth  'Fingle,  with  an 
intention  to  defraud,  knowing  it  to 
be  false.  This  is  her  offence ;  and 
it  is  one  of  the  offences  described 
in  the  act :  for,  it  is  to  be  observed, 
that  the  act,  in  describing  the  of- 
fence,  doth  not  use  the  words,  'the 
deedof  any  person,"  or  'the  deed  Of 

m 

another,'  or  any  words  of  like  im- 
port, but  any  false  deed.  Is  tJie  deed 
in  qiteition  then  a  false  deed^  or  is 
it  not  ^^-Undoubtedly  it  is,  Wat 
it  published  with  an  iiitention  to 
defraud  ? — It  certainly  was.  This 
being  so,  it  would  sound  very 
harsh,  to  say,  that  the  prisoner's 
case  is  not  brought  within  the  let- 
ter and  meaning  of  the  act,  be- 
cause no  such  person  ever  existed 
as  Elizabeth  Tingle,  tb'e  daughter 
of  Richard.** 


FF 
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OXFORD  SUMMER  CIRCUIT. 


BEFORE  MR.  JUSTICE  PARK  &  MR.  JUSTICE  LIXTLEDALE, 


BERKSHIRE  ASSIZES. 
(€%tUaide.) 

BEFORE  MR.  JUSTfCE  PARK. 


1824.  -— ^ 

Jtdy  26<A.  RbASOH  t;.  WiRDMAM. 

A  person  can-  ASSUMPSIT  for  work  and  labour. 

not  maiDtain  an      Qoe  of  the  items  of  the  plaiDtiflTs  demand 

action  for  bis  ^* 

trouble  and  loss  trouble  and  loss  of  time  in  going  a  journey  t* 
?^  ^!^VIS.    bail  for  Ih^  defendant. 

ing  to  a  place 
to  become  bail 

Park»J— ..I  am  clearly  of  opinion,  that,  if  a 
takes  a  journey  to  become  bail  for  another^,  be 
maintain  an  action  against  such  person,  for  his  tronUd^ 
loss  of  time  in  such  journey ;  because,  he  does  not  is- 
dertake  the  journey  as  work  or  labour,  or  asapemni 
ployed  by  the  defendant;  but  be  does  il<  as  bis  fnend, 
to  do  him  a  kindness. 

Verdict  for  the  plaintiff^  for  the  other  items  of  his-di* 
mand* 

Taunton  aud  Talfourdf  for  the  plaintiff. 

[AttosMaitnDyne  mililhyor.] 


Ik 
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(Craum  Stele.) 


BEFORE  MR*.  JUSTICE  LlT'Tf.EteALE; 


Re*  v.  JoHir  BAttEv.  j„/y  £8<A. 

IliBS  prisoner'  Wad  il»di)5ted  ibr  forging  and  uttering  tli^  ou  an  indict- 
>li/«kc^taltw«  of  Jblin  Alexander  and  Jolin  Purliia,  to  mentforfor- 

#Kff  of  IfYdhailge,  drawn  by  tlie  prisoner,  and  made  pay-  names  of  two 
tlile  to  his  order.     The  prisoner  brought  it,  with  the  {^^f  ^elea^bj 
faiyed  acceptance  on  it,  to  a  person  naraed  Shelley,  aiid  the  holder  for 
atmed  it  tb  Shelley,  to  whom  he  paid  it  for  a  horse.  deration  to  both 

Ib'Ai&kcf  Alexander  and  Purkis  competent  witnesses  to  of  them  jointly, 

,     .  ^  ,  ,  ,  ...  ii  sufficient  to 

jnte  their  names  forged,' a  release,  to  tbem  jointly^  was  make  them 
IISMrted  by  Shelley,  but  it  bote  Only  one  stamp.  n^^^T  rorc 

the  forgery ; 

Tke  i^ilsoner's  counsel  objected,  that  the  release  went  i^^^l^ 
Uwftke  each  a  competent  witnesil;  and  therefore  it  Ought  but  one  stamp. 

-^  A  release  to 

MliT^' borne  two  stafnps.  one  of  two 

joint  acceptors^ 

£..  .    ,  inores  to  dis* 

iftLBDALE,  J. As  the  liability  was  joint,  the  release  charge  both. 

wiifikt  be  Joint  to  discharge  it ;  and,  I  am  of  opihiod,  thM 

VfiAeHey  had  giyeti  A  i^leasel  to  otie  oiily  of'  the  two 

jMlfadiieptot^,  it  would  have  inured  to  the  discharge  of 

The^  pffsofi^^i^'  dotini^el  then  objected!  that  the  indorsee 
tHi^ikfg  th^  acceptors,  might  not  be  sufficient  to  destroy 
iH  their  liability,  as  the  prison^,- ardraWr,  might  b^(^ 
itiM  clmnron  th^r  acceptance;  tlKdia^h'the  itidorsee  had 
ideaaetftoffght^. 
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V. 

Baylbt. 
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LiTTLEDALBy  J.  was  dearly  of  opinion,  that  the  ac- 
ceptors were,  competent  witnesses. 

Verdict^Guilty. 
Carrington^  for  the  prosecution. 
Curwood  and  R.  B.  Camyn^  for  the  prisoner. 
[Attomies— JFVaiiAiiiii  and  Compigny  jr  Hsrot/.] 


It  is  usual  on   indictments  for 
forgery,  to  call  the  party  whose 
name  is  forged  (he  being  released), 
to  prove  the   forgery ;   but  the 
forgery  may  be  proved  by  per- 
sons acquainted   with   his  hand- 
writing, 2  Ea.  P.  C.  1002 :  and» 
in  Newlttnd's  case,  Le  Blanc,  J., 
allowed  the  forgery  of  the  fl^^* 
ture  of  a  Cashier  of  the  Bank,  to 
a  bank  note,  to  be  proved  by  a 
person  acquainted  with  his  hand- 
writing;   though    such    cashier 
might   have   been   called,  even 
without  release,  as  he  had  no  in- 
terest whatever  in   proving  the 
note  to  be  forged.     But  admitting 
this  mode  of  proving  a  forgery  to 
be  sufficient,    in   point   of  law, 
which  it  certainly  is,  in  a  case  so 
highly  penal  as  forgery,  a  jury, 
u^ing  a  very  proper  caution,  will 
not,  in  general,  convict,  without 
the  very  best  evidence  that  can  be 
procured,  is  adduced ;  and,  there- 
fore, it  is  expedient  to  call  the 
party  whose  name  is  forged,  and 
release  him,  if  necessary  ;  and,  if 
that  is  not  done,  and  the  prose- 
cutor relies  on  other  proof  of  the 
forgery,  he  may  very  confidently 
anticipate  the  acquittal  of  the  pri- 
soner.   Where  the  forgery  is  by 
altering  a  genuine  instrument,  it 
is  usual  to  add  a  set  of  coonli. 


charging  the  forgery  to  be  by  aKa^ 

ing ;  but  it  was  held,  io  the  cue 

of  Rex  V.  Teapue,  Bay.  oa  Bifc 

430   that,  where  a  man  altneii 

lol^note  to  60L  hewasriglrtlycah 

▼icted  of  forging  a  note  for  fiOL  Ad 

in  Rex  v.  Eltwartk^  lb.  the  tte 

was  held;  where  the priioMrini 

charged  with  the  uttering,' lod Ik 

alteration  was  by  making  ci^ 

;nto  eighty,     ^reat  care  <M|^ 

always  to  be  taken  in  aettiagcil 

the  forged  instrument  in  the  ir 

dictment:  it  most  beietoiitcf- 

actly  as  it  is;  and  if,, by  nriilakcbt 

word  is  inserted  or  omittedLtbe 

mistake  must  be  copied  in  theii- 

dictmcnt;  and  so  figures  moit  be 

set  out  as  figures;  abbieiiatioei 

set  out  as  they  are,  and  the  Kkt; 

and,  where  the  instrament  to 

not  appear,  on  the  face  of  i^  Id 

be  within    any  of  the  ilifBtci 

against  forgery,  there   mot  be 

proper  averments  to  shew  tbiilt 

is  so ;  as,  where  a  forged  leceft 

is  given  on  a  navy  bill,  by  DMfdf 

writing  the  party's  nanie  on  It;  ii 

such  a  case,  there  must  be  ifO^ 

mcnts,  that  the  signing  the  mm 

imported  a  receipt;  and,  wlMfe 

the  meaning  is  necessary  to  ht 

shown,  and  does  not  tniBcialif 

appear  from  the  instmniciit  ftiH 

there  must  be 
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OXFORD  ASSIZES. 


(Crown  Side.) 


Rrx  V.  Samuel  Kessal.  JulySOtk. 

1  HIS  prisoner  was  iDdicted  for  cutting  George  Bare-  if  two  persons 
tteld,  with  intent  to  murder,  or  do  him  grievous  bodily  begiTto*fight, 

Iim>lll^      *  on  equal  termi, 

rp.  .  *i  •    I  X  •  *•  A        •         when  one,  find- 

Tbe  prisoner,  on  the  night  in  question,  was  returning  jng  himself  not 
fr5m  a  revel  to  Caversham,  when  he  was  overtaken  by  the  ^^^^^  ^°**"  ■**• 

..11  1  versary,  runs 

prosecutor.     Both  were  intoxicated,  and  a  quarrel  en-  away,  and,  be* 
laed ;  the  prosecutor  struck  the  first  blo%v,  and  they  fought •  ^"amhls  knife 
for  a  few  minutes,  when  the  prisoner  ran  back  a  short  and  when  orer- 
diBtance,  and  the  prosecutor  pursued,  and  overtook  him;  versaryfsubs 
on  w{iich  tlie  prisoner,  who  had  taken  out  his  knife  in  bim;  »f  de«th 

1.  1  111  etosue,  this 

his  retreat,  gave  the  prosecutor  a  cut  across  the  abdomen,  would  be  only 

manslaughter; 
and,  therefore, 

Curwood^  for  the  prisoner,  contended,  that  he  ought  to  for  such  stab- 
Ite  acquitted;  because,  if  death  had  ensued,  his  client  cannot  be^on- 
Would  only  have  been  &*uilty  of  manslaucrhter :  for,*  if  ^'^ted  capitally 

•^  .  ®        "^  ^  .  under  Lord  El- 

two  persons  begin  to  fight  on  equal  terms,  and,  during  lenboruogh's 
the  conflict,  the  blood  havino^  become  heated,  one  draw   "l^^*  ^^^  *^'i!*" 

'  Ox'  fore  the  conflict 

%  knife,  and  death  ensues,  it  will  be   but  manslaughter;   began,  th?party 
%Dd  this  is  very  different  from  the  case  of  a  man  going  knife  [n^ooi" 
into  the  conflict  with  an  oriofinal  intention  of  using:  the  blood,  in  case 

*     .  '  .  .  death   had  en- 

koife :  and  he  cited  Ea.  P.  C.  tit.  Homiddey  243,  where  it  is   sued,  the  of- 
^d  down,  that  "if  on   any  sudden  quarrel  blows  pass,  f«ncejRrouid 

'     ^  ^  -^  ^  r       »    have  been  mur- 

without  any  intention  to  kill  or  injure  another  materially;  der. 
tod  if,  in  the  course  of  the  scuffle,  after  the  parties  are 
heated  by  the  contest,  one  kill  the, other  by  a  deadly 
weapon,  this  will  only  be  manslaughter:"  and  Rex  v. 
TayloTf  5  Burr.  2793;  Snow*8  case,  Leach,  138,  which 
go  to  coofirm  this  doctrine. 
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V, 

Kebbal. 


£;A8ESONrHE 

Cross^  contra^  submitted,  that  it  would  be  a  qoestioiifDr 
the  jury  to  consider  whether  the  prisoner  was  actuated  by 
a  malicious  intent,  v/^eu  ifp  i^Q  MWf^y  for  the  purpoie  of 
drawing  the  knife. 


Park,  J. ^The  question  that  I  shall  leave  to  tbejarj 

is  this,  whether  the  prisoner  ran  back  with  a  malicious  in- 
tention of  getting  out  his  knife,  to  inflict  an  injury  on  the 
prosecutor,  and  so  gain  an  advantage  in  the  conflict?  for, 
if  he  did,  notwithstanding  the  previous  fighting  betwefi 
them  on  equal  terms,  and  the  prosecutor  having  ntfn^ 
the  first  blow,  I  am  of  opinion,  that,  if  death  ha<|  eDsaed, 
the  crime  of  the  prisoner  would  have  been  murder:  or, 
whether  the  prisoner,  bonAfidej  ra^  away  from  the  prowr 
cutor  with  intention  to  escape  from  an  adversary  of  rape- 
rior  strength,  but,  finding  himself  pursued,  drew  his^Dife* 
to  defend  himself?  as,  in  this  latter  case,  if  the  propecotof 
had  been  killed,  the  crime  would  have  beep  pianslauditer 
only. 

Verdict Not^ojlt^. 

Cross,  for  the  prosecution. 

Curwoody  for  the  prisoner. 

[Attornies — filandy  i^  Andrews  and  L^okerJ] 


In  the  ca^  of  Rex  w,  Taylor^ 
5  Burr.  279Sf  the  prisoner  and 
deceased  had  quarrelled  in  an  ale- 
house, and  the  prisoner,  who  was 
a  soldier,  strud^  the  deceased  fwith 
a  small  cane;  a  scuffle  and  abu- 
sive language  ensued,  and  the  de* 
ceased  and  others  proceeded,  with 
considerable  violence,  to  turn  the 
prisoner  out  of  the  house ;  o^ 
which,  the  prisoner  drew  his 
awordy  and  turned  round  and 
milpd  the  deceased*  The  Court 
of  King*8  Bench,  after  taking  time 


to  consider,  lield  t|ie  ufffftct  of 
the  prisoner  to  be  mansfaniii^ 
only.  In  Sn9w''s  case,  the  pn* 
soner,  who  ivas  a  dioe-makar,  vn 
cuttjp^  the  heel  pf  9  sbqe  wflkt 
common  shoeniaker*s  knife;  ti4 
the  deceased  (some  previous  W 
language  having  psased),  leiicn 
the  priaoqer  by  th^  oq]l|ff»  ^ 
both  rolled  jijpwn  into  tte  P^ 
way :  while  they  were  strqs^jpf 
on  the  ground,  the  prisoner  sdiif 
undermost,  and  the  deceased  Hpo^ 
hirn,  <be  prisoner  ^tahhed  tlM  ^' 
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wild  Ae  knife  tbat  he  ttall 
held  in  hb  hand  ;  on  inspection,  H 
appeared,  that  the  deceased  had 
received  three  wounds  firom  the 
knife;  of  one  of  which  he  died. 
AAer  great  argumeBt  and  oonsid- 
entiooy  the  Judges  held  thb  to 
be  manslaughter.— -Through  the 


whole  oMrrent  of  «iHioritie%  ibe 
Judgesr  appear  to  place  the  ques- 
tion on  this  point, — Whether  the 
prisoner  wds  originally  actuated 
by  )ffnaKce  In  the  Outset,  or  Whe^ 
thcr  his  passioB  was  first  inflamed 
by  something  done  to  him  1^  the 
party  killed  ? 


Rsx 


V. 
KBSBAfi. 


*■   II  ■ 


WORCESTER  ASSIZES. 


(Cit?i7  Side.) 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


Davibs  V.  BiNTf  CooKEy  aod  Othcni. 


Augntt  ^nd. 


Information  exhibited  in  the  Crown  Office  against  on  ao  informa- 
the  defendants,  for  usinir  dosfs  and  snares  for  the  destruc-  ''^°  ^'^  ^^  ^^^ 

*•       ®  CrownOffice,to 

tion  of  game,  whereby  they  had  forfeited  &L  to  the  in*  recover  penal- 
Ibnner  for  each  offence  (a).     Three  of  the  defendants  *'"  "°^"  ^^"^ 

^   '  game  laws^  no- 

tice to  a  de- 
tadaac  in  cmtodj^  indorsed  on  a  copy  ef  the  informatiou,  to  appear  and  plead  or  demar,  or  a 
pica  and  appearance  will  be  entered  for  him  under  the  itacuta  46  Geo.  3,  c.  58,  it  not  good, 
at  d»t  statute  does  not  apply  to  informations  of  this  aort. 

On  such  an  information,  if  a  verdict  passes  in  favor  of  one  defendant,  and  against  another, 
tktt  atqidtted  defendant  is  not  entitled  to  his  costs. 

Whether,  on  the  trial  of  such  information,  it  is  necessarj  that  a  defendant  in  custody,  who 
hat  aot  efoplojod  either  attorney  or  Counsel,  should  be  brought  into  Court  at  the  time  of  the 
tital  ?  and  if  it  is  necessary  that  be  should,  whether  he  should  be  brought  up  by  an  order  of 
the  Judge  of  Nut  "PrliiZt  or  by  hahtoM  corpui» — Quere. 


(«)  Pcnahioi  under  the  game 
knn  urn  often  sued  for  by  infbr- 
iMtioo  filed  in  the  Crown  Office, 
If  dl  penalticamay  be,  which  are 
reoorerable  "bybill,plaint|tn/br- 
mmiion,''  &c. :  and,  to  do  this,  an 


affidavit  must  be  made  of  the  fkct* 
of  the  case,  and  1^  wKh  oM  df 
the  clerkBid  Court  of  thai  office, 
who  will  prepare  th6  information; 
which  ought  to  consiM  of  at  leM 
m  many  coutiH  as  ther^  nts  pMlkU 


440  CASES  ON  THE 

l^f^^      ^^^^  '°  custody  under  an  attachment  founded  on  tin 

Dayies       very  information,  and  bad  not  retained  any  Counsel  to 

BiNTi  Cooke,  ^I^^^^^^d  them  on  the  trial.     It  was,  therefore,  considered 

&  Others,     necessary  that  they  should  be  in  Court  at  the  time  of  tke 

trial ;  and  the  plaintiff's  Counsel  applied  to  the  learned 

Judge  for  his  order  to  the  keeper  of  the  county  gaol  to 

bring  them  up. 

LiTTLEDALE,  J.,  had  never  known  such  an  order  made^ 
and  was  by  no  means  sure  thaf  he  had  authority  to  gmt 
it:  this  was  a  mere  issue  between  these  parties,  sent  oot 
of  the  Court  of  King's  Bench  to  be  tried,  and  be  did  not 
.  see  bow,  as  a  Judge  of  JV*m  PrtW,  he  could  make  tttch 
an  order. 


ties  lobe  recovered.  This,  when  en- 
grossedy  the  informer  himself  must, 
in  open  Court,  dchver  into  the 
hands  of  the  Master  of  the  Crown 
Office,  within  six  lunar  months 
after  theofifence.  The  venue  must 
be  laid  in  the  true  county  :  and  as 
soon  as  the  information  is  filed, 
the  informer's  clerk  in  Court  will 
issue  an  attachment,  on  which  the 
defendant  will  be  arrested,  and 
held  to  bail  in  10/.  for  his  entering 
an  appearance  in  the  Crown  Of- 
fice ;  and  if  he  does  not  put  in  such 
bail,  he  is  thrown  into  prison,  and 
there  remains,  without  a  trial,  till 
he  causes  an  appearance  to  be  en- 
tered, by  a  clerk  in  Court,  in  the 
Crown  Office;  a  period,  where 
the  party  is  ignorant  and  poor, 
(which  is  too  often  the  case), 
amounting  to  months,  and  some- 
times years;  a%  if  no  ^pearance 
is  entered,  he  stays  in  prison  till 
the  informer  has  charity  enough  to 
diacharge  him.  However,  oo  audi 


appearance  being  entered  ^  ^ 
entitled  to   be  discharged;  Mi 
the  informer's  clerk  in  Court  cr 
ters  rules  to  plead ;  and  the  piitf 
pleads,  in  most  cases,  thefeteni 
issue— H3ot  guilty ;  liowefer,ioB0* 
times,  a  former  conviction  or  l^ 
quittal  (before  a    magistrate^  or 
some  other  Court)  for  the  same  0^ 
fence.    The  case  is  then  tried  fihiB 
any  other  cause  at  NuiPmittO 
Attorney  Generars  warraotoflils 
t)eing  required;  and  iftbeinll^ 
mer  obtains  a  verdict,  he  hv  doB> 
ble  costs,  for  which,  with  thepe- 
nalty,  ^fi,  fa.  or  ca,  so,  may  be  * 
sued.    The  practice  on  tbew  ii" 
formations  will  be  very  fully  fpKft 
into,  and  precedents  of  the  wbofe 
proceedings  given,  in  the  woik 
of  Mr.  Gude,  which  is  now  in  tlie 
press;    and  the  law  relative  to 
these  informations,  is  treated  of  it 
large  in  Mr.  Carwood's  fidittf 
Hawk.  P.  C.  b.  9,  c  25,  p.M. 
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The  Counsel  for  the  plaintiff  then  wished  the  keeper  of  Ji^^ 
the  gaol  to  bring  up  those  defendants^  under  an  indem-  Dayies 
nity  from  Lord  Plymouth,  the  real  plaintiff.  Bint» Cooke, 


V. 

,C 

&  Others. 


Curwood,  If  the  keeper  brings  them  up  under  such  an 
indemnity,  he,  being  keeper  of  the  county  gaol  only,  must 
bring  them  through  the  city  of  Worcester,  in  which  he, 
as  keeper  of  the  county  gaol,  can  have  no  authority  ;  and 
therefore,  by  bringing  them  through  the  city,  he  would 
be  guilty  of  permitting  an  escape. 

The  plaintiff's  Counsel.  These  persons  are  not  in  the 
gaol  on  any  other  warrant ;  and  the  plaintiff  will  under* 
take  not  to  su^  the  keeper  for  any  escape. 

Carringion.  Though  the  plaintiff  may  wave  his  action 
for  an  escape,  yet,  if  the  keeper  is  by  these  means  guilty 
of  permitting  an  escape,  as  soon  as  the  parties  are  brought 
^rithin  the  city,  they  may,  if  they  please,  refuse  to  remain 

his  custody ;  and  if  he  insists  on  detaining  them,  they 
maintain  actions  against  him  for  false  imprisonment. 


LiTTLEDALE,  J. — ^There  is  no  doubt  that  the  keeper 
eed  not  accept  of  any  indemnity  of  any  kind  unless  he 
^diooses ;  and  I  apprehend  these  defendants  must  either 
^^30  brought  up  by  order,  or  by  habeas  corpus.  I  will, 
therefore,  as  it  is  a  new  case,  take  it  into  my  consideration, 
^^d  determine  on  the  proper  course  (6). 


(&)This  species  of  information  be-  action  of  debt  for  a  penalty ;  but, 

ing  a  mere  civil  proceeding  to  reco-  if  it  were  necessary,  it  is  difficult 

ver  peoalties*which»  as  Mr.  Justice  to  see  how  a  Judge  of  Nisi  Priutp 

HocmoTD  observes,  are  in  Law  a  as  sucli»  can  make  orders  relative 

debt  to  the  informer  as  soon  as  he  to   prisoners  in  the  gaol ;    and, 

saes  lor  them,  it  seems  to  be  no  therefore,  a  writ  of  habeas  corpus 

more  necessary  to  bring  up  the  would   seem    to  be  the   proper 

defendant,  than  it  would  be  in  an  mode. 


^M2  CASES  ON  THE 

.jy^.         Aowjerer*  haliuDe  tba  icftraed  J«ige  iIhmI  dhofcM  on 

Davivs      tbb  fboint,  the  Jk^eper  was  prevailad  ^n  lo  hrittg  iImb  wp 

fimrJcooKM,  ^^  ^"  indemnity;  bul,  before  ibM<m»e  mis  gone  ittl«,thqr 

&  Oth^cy.      stated,  that  they  had  been  imprisoned  seven  months  on 

ibis  iuformation,  witbiNuliwvind^  been  tried,  and  tbatfhej 

bad  now  bad  no  fiificient  notioe  ^  irial;  «id  tbitdMj 

Wiere  not  preparad  to  defend  thansehrest  and  bad  moiAmt 

lyitnesses  ia  atteodaoce. 

The  plaintiff's  Counsel  wisbed  to  gaon,  and  saUytkil 
iu  cases  of  this  sort,  defendants  were  only  entitled  to  (be 
notice  4)f  trial  indorsed  on  the  inforaiaAioiiy  wider  Ihe 
statute  48  Geob  S^  c  &8;  and  Ibe  learned  Judge  alioni 
the  trial  to  proceed^  as  every  tbing-  was  adbnitted  to  kt 
regular  as  to  Cooke;  and  if  the  other  defendants  were 
irregularly  tried,  Ibey  would  bova  tbe  advanlagt  ia  m- 
other  stage. 

Verdict^Cooke  Not  Guilty;  tbe  otiiers  Gtifl^. 

•/ervit,  Taunion^  and  jRusselj  Anr  die 

Curwood  and  Carrington^  for  the  defendant  Cooke. 


COURT  OF  KING'S  BENCH, 

BEFORE  ABBOTT, C.  J.,  BAYLEY,  H0LR0YD,&I.ITTLKDAU|^ 

In  Bank. 

iVbv.  ^th  Curwoody  who  was  now  instructed  on  the  behalf  of  tke 

three  defendants  against  whom  the  verdict  bad"  pa^f^ 
now  moved  to  set  aside  the  verdict  against  them,  and  tlf^ 
they  should  be  discharged  out  of  custody,  on  tbe  gitMii' 
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^j«fit.4»OM.a,x:.(M,4idAot«pplytoiniari|Mt^      JJii^ 
reccMrery  of  peiMities.    Tfae>e.dofe»dlmtB  had  been       DAmH 
ioJto  coatody,  under  an  attaehmeiil  usiied  o«l  of  Abe  Biirv,jdaoKi, 
Office.  fcOthew.  ' 

rusBAiiC,  J-J[7pB4er  this  sort  •f  atttckmeat  yon 
ke  party  to  bail  in  10/.  for  his  «iit«riBg  ao  i^ipeaiv 

00  doing  iwbicb,  be  is  entitled  lo  be  discbarged. 

ipoarf.    The  partios    were  in  eustody,  and  wei» 

1  with  a  copy  of  the  information  in  the  gaol,  with  a 
indorsed,  that,  unless  within  eight  days  after  the 
ry  they  caused  an  appearance  and  plea  or  denaurrer 
titeredy  an  appearance  and  plea  of  not  guilty  would 
»recl  in  their  names,  pursuant  to  the  statute }  and 
be  issue  to  be  joined  iher£mi  would  be  tried,  Jcc. 
otice  of  trial  was  certainly  irregular*  beuig  befone 
oined,  whether  these  informations  were  within  the 
1 48  Geo.  3,  c.  58,  or  not:  the  plea  and  appearance 
Jao  irregular,  if,  as  be  oontendfidt  thi9so  infiMrmatbns 
lot  within  that  statute  (c).  The  statute  regarded 
offeppes  to  be  prosecuted  by  indictment  or  infer* 

tie  Stat.  48  Geo.  d»  c.  68,  warrant  under  his  band  and  aeal, 

itiag  that  it  wa9  expedient  and  thereby  to  cauise  such  penon 

ad  the  provisions  of  the  to  be  apprabendtd  and  brought 

Geo.  Sf  c.  77»  and  86  Geo,  before  him  or  sooie  other  Jiii^pc 

,  enacts,  <'  That  whenever  of  the  saque  Court,  or  before  bomc 

lOD  shall  be  charged  with  oue  of  hb  Majesty *s  Justices  of 

life,  for  which  he  or  she  the  Peace,  in  order  to  his  or  her 

prosecuted  by  indictment  being  bound  to  the  Kipg*s  Ma|esty 

rmation  in  his  Majesty's  with  two  sufficiait   sureties,   iu 

r Kings  Bench,  not  being  such  sum  as  in  the  s^id  warrant 

or  felony,  and  th^  same  shall  he  ^xpress^d,  with  condition 

made  appear  to  any  Judge  to  appear  in  the  said  Court  at  the 

ime  Court  by  affidavit,  or  time  mentioned  in  luch  warrant, 

ficate  of  an  indictment  or  and  to  answer  to  all  and  singular 

tion   being  filed    agaimt  indictments  or  iofomations  for  any 

fson  in  the  said  Court  for  suchofiencej  and  in  case  any  spcb 

ience,  it  shall  and  may  be  person  shall  negleet  ar  reAise  to 

for  such  Judge  to  issue  his  become  bound    as  aforesaid,   it 
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vjf^^       matioti,  not  being  treason  or  felony;"  which  certainly  did 
Davim       not  include  cases  of  pecuniary  penalties  recoverable  bj 
Bint,  Cooke,  common  informers.     The  statute  also  spoke  of  the  ptrty 
&Otheri.     being  brought  up  for  judgment,  which  never  was  doie 
in  Cases  of  pecuniary  penalty ;  of  the  **  prosecutor/'  and 
of  the  plea  being  not  guilty,  whereas  the  plea  might  be 
nil  debet    It  also  mentions  the  party  being  **  acquitted;" 
and  further,  this  sort  of  notice  could  in  no  case  be  giren, 
unless  where  the  party  was  in  custody  on  a  Judge's  war- 
rantt  or  a  capiat  ad  respondendum^  whereas  these  defend- 
ants were  in  custody  on  an  attachment. 


Abbott,  C.  J.,  observed,  that  it  was  important  that  the 
practice  should  be  settled.  And  the  Court  granted  a  role 
to  shew  cause  why  there  should  not  be  a  new  trial|  aad 
ordered  that  a  supersedeas  should  be  issued  to  discharge 
the  defendants  out  of  custody,  on  their  appearance  beiag 
entered. 

Nov.  %2nd.         Taunton  and   Russet  now  shewed    cause ;   and  eon- 


shall  be  lawful  for  such  Judge  or 
Justice  respectively  to  commit 
such  person  to  the  common  gaol 
of  the  county,  city,  or  place  where 
the  offence  shall  have  been  com- 
mitted, or  where  he  or  she  shall 
have  been  apprehended,  there  to 
remain  until  he  or  she  shall  be- 
come bound  as  aforesaid,  or  shall 
be  discharged  by  order  of  the 
said  Court  in  Term  time,  or  of  one 
of  the  Judges  of  the  said  Court  in 
Vacation;  and  the  recognizance 
to  be  thereupon  taken  shall  be 
returned  and  filed  in  the  said 
Court,  and  shall  continue  in  force 
until  such  person  shall  have  been 
acquitted  of  such  offence,  or,  in 
case  of  conviction,  shall  have  re- 
ceived judgment  ibr  the  same. 


unless  sooner  ordered  by  tbeiud 
Court  to  be  discharged;  aodtlst 
where  any  person,  either  by  viit* 
of  such  warrant  of  commitment  tf 
aforesaid,  or  by  virtue  of  any  wA 
of  capias  ad  respondendnm  inaed 
out  of  the  said  Courl,  is  oow^ 
tained  or  shall  hereafter  be  oqb- 
mitted  to  and  detained  io  any  pA 
for  want  of  bail,  it  shall  be  lawid 
for  the  prosecutor  of  such  indki- 
ment  or  information  to  cane  t 
copy  thereof  to  be  delivered  !• 
such  person,  or  to  the  gaoltff 
keeper,  or  turnkey  of  the  pA 
wherein  such  person  is  or  sbiH 
be  so  detained,  with  a  ootioe 
thereon  indorsed,  that  unleviocli 
person  shall,  within  eight  dty* 
from  the  time  of  such  delivery  oi 
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that  these  informations  were  within  the  statnte  >i^^ 

3,  c.  58 ;  because,  using  a  net  for  the  destruction  Datim 

was  punishable  by  imprisonment,  by  the  statute  Biiit,Cookc> 

1. 2,  c.  13,  and  by  6  Anne,  c  14 ;  and  therefore  &  Others. 
uriy  an  offence* 

JIDALE,  J— .There  is  no  doubt  that  destroying 
an  offence* 


•ST,  J« 


This  act  only  applies  to  this  Court ;  and 
are  recoverable  in  any  Court  at  West* 


the  indict ment  or  infor- 
8  aforesaid,  cause  an  ap- 
»  mud  also  a  plea  or  de- 

0  be  entered  in  the  said 
»Mich  indictment  or  in- 
ly an  appearance  and  the 
ot  goilty  will  be  entered 
D  the  name  of  such  per- 

1  in  case  lie  or  she  shall 
Q   for  the  said  space  of 
ft  after  such  delivery  of 
r  the  indictment  or  iufor- 
11   aforesaid,   neglect    to 
I  appearance,  and  also  a 
lemnrrer  to  be  entered  in 
Court  to  such  indictment 
aation,  it  shall  be  lawful 
iroeecutor  of  such  indict- 
informatiou,  upon  an  affi- 
ing  made  and  filed  in  the 
lit,  of  the  delivery  of  a 
such  indictment  or  infor- 
with  such  notice  indorsed 
aa  aforesaid,  to  such  per- 
Do  such  gaoler,  keeper,  or 
,aathe  case  may  be,  which 
;  may  be  made  before  any 
ir  Commissioner  of  the  said 


Court  authorised  to  take  affidarita 
in  the  said  Court,  to  cause  an  ap- 
pearance and  the  j^lea  of  not  guilty 
to  be  entered  in  the  said  Court  to 
such  indictment  or  information, 
for  such  person,  and  such  proceed- 
ings shall  be  had  thereupon  as  if 
the  defendant  in  such  indictment 
or  information  had  appeared  and 
pleaded  not  guilty  according  to 
the  usual  course  of  the  said  Court; 
and  that  if  upon  the  trial  of  such 
indictment  or  inforniiition  any  de- 
fendant  so  couiniitted  a|id   de- 
tained as  aforesaid  shall  1^  acquit- 
ted  of  all  the  offences  therein 
charged  upon  him  or  her,  it  shall 
be  lawful  for  the  Judge  before 
whom  such  trial  shall  be  had,  al- 
'  though  he  may  not  be  one  of  the 
Judges  of  (he  said  Court  of  King's 
Bench,  to  order  that  such  defend- 
ant shall  be  forthwith  discharged 
out  of  custody  as  to  his  or  her 
commitment  as  aforesaid,  and  such 
defendant  shall  be  thereupon  dis- 
charged accordingly." 


44C  CA6BS  OW  TflB 

,j<jii^  HouiotD^  X^uJTbme^  pendlier/  #lie»  «mM  f^^  m^i-  ni 

DiTttft      IrfMr, «  debt*  dtte  lb  Hm  mformsf. 

^  OWMi  JtMftfl.  The  Mtiite9  re^it^  ill  Ibw  ael^  are,.96'fikH.  K 
e.  77,  §  18,  and  36  Geo.  3,  c.  96,  which*  fOam  WakHb  ftm 
ing  Excise  officers  only ;  but  the  statute  45  Geo,  3|G.  U^ 
f^  4ilf  enacts  Mtiihil*  ptx>nBion8  for  iilforihatioiitf  A*  Mfet- 
menta  for  offences  against  the  quarantiifV  hhrtff^  MMPtf 
which  are  punishable  by  pecuniary  penalties. 

AMott,  G.  J.-^^But^  sofh^  of  tbeni  are  pnKiiinAly  Vf 
indictment. 

RusseU  Mr.CurHJOodf  in  moving,  relied  much  on  the  words 
'<oflbhce'*  afnd  « ffcqdittiBil ;"  bttt  tAb^e  words  are  coDti- 
nttally  applied  on  these  informations  by  Blaokstone  ni 
Ifawkins;  and  it  has  b^n  the  uniform  praott^te  of  tiK 
Crown  Office  to  gif'^  this  sort  of  ilotice  tb  def^ti^itH 
custody  on  these  informations,  ihe  same  as  isr  done  oo  ii- 
dictments. 

Cufwood  a^id  Cdtrihgtcin,  cdn&a^  w^^e  stop|ied'tty  ile 
Codrt. 

AB^oTT,  C.  J... Where  A  statntb  only  tegAtd^  otkn0 
punishdible  by  indScttidedt  or  itifofnliitionj  hot  bisibg  it»f 
son  or  felony,  can  we  say  that  under  those  words  n 
information  by  a  common  informer  for  the  recovery  oft 
pecuniaiy  penalty  is  included?  and  ought  a  man  to  U 
tttken  under  a  Judge's  warrant,  aiid  Held  to  bail,  for  a  mtfv 
pecuniary  penalty  f No  such  thing  was  ever  beanfoC 

^  Rule  absioldte; 

Nov,  uth .  Curwood  moved,  that  the  Master  should  tax  the  defto^ 

ant  Cooke  his  costs,  he  being  acquitted;  though  t'Vtl^ 
diet  had  passed  against  his  co-defendants :  and  he  reli^ 
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tbe  iwords:  af  the  itatute  18  Elio^  c  ftv  I S^  tbftt,'<  if  Ae       >i^S^ 
infopmer  \fAfli/i  Aove  the  ttbxl  m  mmiiier  pa$i-  ogmbMhim      Bk^ftv 
bjrTerdtol'ov  jadgmettt  ofi  Lam/'  tbe  informer  sbaili  pay  BifW,Co<tttfi 
tlM  costr;:  aAdhe^argiieif  Aat  tbe  mtftter  passed  againitf    &  Othera. 
tbe  inibraier,  aa  fWr  as  tbis  defendant  wa9con<5erned« 

V9r  CVirMim..^Tbe  langin^  of  tbiB-sCatate  icr  ao  afanilar 
tatbflt  of  28Heu.  8,  a.  td,  on>wliich  tbe^appoaite  consti^uo^ 
tiaorbaa^  been  put,  tbat  tbe  Court  think  tbey  eanndt  awairti' 
coata  to  one  of  several  defendants,  wbo  is  acquitted,  a 
vaitHeC  passings  against' tbe*  others. 

Rule  refused. 


PiERTOINT  V.   ShaPLAND.  Avkguit  ^. 

■Miction  for  words  spelien  of  the  plaintiff,  a  surgeon  if  affirmative 
a^nd  apothecary,  imputinir  to  him  want  of  medical  skill,  pieai  are  plead. 

\  General   Issue ;    2ita,  that  the  words  were  nerai  issue,  the 


^  -M.^  plaintiff  may,  if 

lie  cnooteSy  give 

The  speaking  of  the  words  hairing  been  proved,  the  ineTidenceany 
Kilaintiff's  Counsel  suggested,  that  the  defendant  should  tTd«tIoy\br 
^nter  on  his  defence  onthejustiBcation  of  the  truth  of  the  justifications,  lo 
^rords,  and  then,  they  (the  plaintiff's  Counsel)  should  go  way  ofantici- 
Snto  evidence  to  disprove  such  iustification.  p***"*^  the  de- 

■  •'  fence;  or  he 

may  content 

LiTTLEDALE,  J.— When  afltrmative  pleas  of  justifica-  pro^n^^Tie 
lion  are  put  on  the  record  with  the  general  issue,  the  ^■*^*»  a'l«ge<J  »n 

*  /         the  declaration, 

^Mwtiff 's  Counsel  may,  if  they^pieaae,  net  oirfy^  prov<^  the  and  ler  the  d^- 
iaolB  of  tbe  deelaratfbn-,  but  also  may;  in  the  first  itfirtance^  ol't^tJSttccta 
and  before  tbe  defendant's  case  is  gone^into  at  all,  gtr  inrto*  in  jostifieatlioti; 

atKg  evidence'  which  goes  to  destroy  the  effect  of  the  wcritf^itby-^* 
Justifications,  by  way  of  anticipating  the  defence  t  or'tb^y  evW^wccin  t«- 

may^jf  tbey  please,  content  thtaieelvea  with  proving  tbe  d6eith&;bewfff 

taeV  endieiice"a«  goes  etactly  to  atiiwer  the  case  attempted  to  be  mad^  oat  bylhiS'def^MfdaMt 
IB  Mi||pOft  of  nu  pKin. 


PlBRPOIlIT 
V. 

Sbapi^aitd. 
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fad  6d  the  general  iMue,  and  then  doee  their  caee,  kif- 
ing  the  defendant  to  make  out  his  justificationa  as  hecu, 
and  afterwards  go  into  OFidence  in  repljt  as  to  the  joi- 
tifications.  But  if  the  plaintiff's  Counsel,  knowing  bj 
the  pleas  what  the  defence  is  to  be,  close  their  case,  as! 
trust  to  evidence  in  reply,  they  are  to  be  restricted  to  fuel 
evidence  as  goes  exactly  to  answer  the  case  proved,  or  at- 
tempted to  be  proved  by  the  defendant  in  support  of  tke 
justifications,  and  they  cannot  be  allowed  to  go  beyoodit 


Verdict  for  the  plaintiff—^Damages,  81k 
Jervis^  Campbell^  and  RyaUy  for  the  plaintiff. 
Russel  and  C.  Phillips^  for  the  defendant. 

[A ttoroies— ParAer  and  Long»ll 


STAFFORD  ASSIZES. 


(Civil  Side.) 


,  * 


BEFORE   MR.   JUSTICE   PARK. 


AuffustQik, 


Hayward  i;.  Grant. 


In  tretpuf  X  kESPASS  quare  clausum  fregit  on  a  certain  day,  vA 
^cUuiuM    ^^  jj^g^  ^^l^^j.  J         ^       Plea8_l«^  General  jgise; 

nl  dajs.  Plea,  2nd^  Leave  and  licence  as  to  the  whole  of  the  alleged 
cence  to°the  **  trespasses.  There  was  no  new  assignment,  but  a  replior 
whole.  If  lome  tion  de  injuria. 

of  Um  tret- 

panet  were  committed  after  the  licence  was  revoked,  the  plaintiff  need  not  new  asiigo»  * 
the  defendant,  by  bis  plea,  undertakes  to  prove  a  licence  sufficient  to  cover  aU  the  acts  oftiespss 
If  the  plaintiff  is  tenant  of  A.,  and  ha«  agreed  that  A.  shall  give  three  persons  licence  ts 
•port  over  the  lands,  and  the  defendant  has  sach  a  licence  from  A.,  sach  a  licence  will  not  sap* 
port  the  plea  of  loave  and  licence  by  the  plaintiff. 
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Before  the  case  was  gone  into,  Campbettf  for  the  de- 
bndanCy  observed,  that  the  plaintiff's  case  was,  that  there 
had  been  several  acts  of  trespass,  some  committed  under 
I  licence,  and  some,  after  that  licence  had  been  revoked. 
!fofr,  if  the  plaintiff  meant  to  go  on  these  latter,  he  should 
bare  new  assigned,  instead  of  replying  as  he  had  done. 

Park,  J. — Does  the  licence  cover  every  day  t 


Curwood.  It  does  my  Lord  :  and  I  submit,  that  though 
f  tlie  plaintiff  had  declared  on  one  act  of  trespass,  and 
BaTe  and  licence  had  been  pleaded,  and  the  plaintiff  had 
Blended  to  go  on  some  act  of  trespass  after  the  licence 
revoked,  he  must  new  assign:  yet,  if  many  tres- 
are  declared  on,  as  they  are  here,  under  the 
rords  **  and  on  divers  other  days,"  and  leave  and  licence 
B  pleaded  to  the  whole  of  them;  if  some  of  the  acts  of 
reapass  are  before  a  revocation  of  the  licence,  and  some 
Jler,  it  is  sufficient  to  deny  the  leave  and  licence  pleaded^ 
ritbout  new  assigning.  And  he  cited  Barnes  v.  Htrnt^ 
1  East,  451  (a). 


Park,  J..-.Under  that  authority  the  case  must  be  gone 
Bto. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  he 
jave  the  defendant  notice  not  to  trespass  on  his  lands; 
iBd  that,  afterwards,  the  defendant  came  on  his  lands,  and 
ihol  one  of  the  plaintiff's  tame  ducks.  r 


(s)  lo  Barnes  v.  Hunt,  1 1  East, 
61,  the  plaintiff  had  declared  for 
reipSMes  committed  on  divers 
biya.  Plea— leave  and  licence  to 
he  whole.  Replication— de  inju- 
is.  Tlie  defendant  gave  evidence 


of  a  licence  which  covered  some 
but  not  all  the  acts  of  trespass; 
and  the  Court  of  King*s  Bench 
heldf  that  the  plaintiff  was  entitled 
to  recover  without  having  new 
assigned. 


O  G 


CASES  ON  THE 

Campbellf  for  the  defendant,  opened,  that  the 
held  the  lands  under  a  person  named  Ogle,  subject  to  as 
agreement  for  Ogle,  and  persons  authorised  by  Ogle,  to 
come  on  the  lands  to  sport ;  and  that  Ogle  gave  such  to 
authority. 

Curwood.  It  is  a  clear  principle  of  law,  that  if  a  man, 
having  a  licence,  exceed  his  licence,  he  is  a  trespasser  oi 
initio.  Now,  here,  though  the  defendant  might  Iia?e 
leave  to  come  on  the  land  to  sport,  yet,  if  he  came  on  the 
land  to  shoot  tame  ducks,  that  was  not  within  the  licence, 
and  he  would  therefore  be  a  trespasser. 

Park,  J. We  had  better  have  evidence  ofwbattbe 

licence  exactly  was. 

For  the  defendant,  an  agreement,  under  which  theplaio- 
tiff  held  the  land  of  Ogle,  was  put  in.  It  reserved  to  Ogle 
a  liberty  of  fishing  and  sporting  over  the  land  ;  and  fiu^ 
ther  provided,  that  he  should  have  power  to  authoriieaoy 
other  persons  to  do  the  like;  but  that  the plainiiffAoM 
not  have  authority  to  permit  others  to  do  so :  and  it  was 
proved  that  Ogle  had  given  such  an  authority  to  the  de- 
fendant. 

The  plaintiff's  counsel  then  objected,  that  the  defend- 
ant had  pleaded  a  licence  from  the  plaintiffs  and  had  gifen 
evidence  of  a  licence  from  the  plaintiff's  lessor^  which 
licence,  it  was  contended,  the  lessor  had  a  right  to  gire 
under  a  particular  agreement.  The  evidence,  therefore^ 
did  not  support  the  plea  of  licence  by  the  plaintiff,  and 
they  had  even  shewn  that  such  a  licence  could  not  be 
given  by  the  plaintiff. 

Park,  J.-.On  the  plea  of  licence,  I  am  with  the  plain- 
tiff: but  I  think  I  had  better  nonsuit;  because  it  maybe 
a  question,  whether  this  was  the  land  of  the  plaintiff  for 
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dwr  purpose;  for,  if  it  were  not  the  land  of  the  pbintiff      ^i^^ 
lor  Air*piirpose,  I  think  the  defendant  would  be  entitled     IIayward 
lo  a  Terdict  on  the  general  issne.  Gkaht. 

Nonsuit,  with  liberty  to  move  to  enter  a  verdiet 
for  the  plaintiff. 

Carwood  and  JSo/e,  for  the  plaintiff. 

Cmnpbellj  for  the  defendant. 

[Attornies — J<mu  and  Wood.\ 


COURT  OF  EXCHEQUER. 

BEFORE  ALEXANDER,  C.  B.,  ORAHAM,  GARROW,  AND 

HULLOCK,  Bs.    in  Bank. 

Bale  moved,  in  pursuance  of  the  leave  given  by  the     Nw,  lOcA. 
leaned  Judge  at  the  trial,  to  enter  a  verdiet  for  the  plain- 
tiS...The  Court  granted  a  rule  to  shew  cause. 


Green,  Executrix  of  Bowers,  v.  Davis.  Augugtgth, 

Assumpsit  on  a  promissory  note,  with  the  common  Whether  a 
Voney  counts,  brought  by  the  plaintiff  as  executrix  of  her  coVeron^an  in' 
fcrmer  husband.    Pleas the  general  issue,  and  the  sta«  strument  in  the 

*^      i»i'     '^  ^»  followingterins: 

tttte  of  limitations.  ..  Received  of 

The  note  was  in  the  following  form  : ^';  ^'  B*  ^^^ 

which  I  promise 
to  pay  on  de« 

"December.  28,1813.  ^X'^"' 

**  Received  of  Mr.  Daniel  Bowers  one  hundred  pounds,  agrecmeot-"* 
which  I  promise  to  pay  on  demand,  with  lawful  interest,      stamp,  and  a 

three-penny  re- 

I  u   Ti      •    M  *^*P'  stamp- 

Joseph   DavUU  '  Qonre. 


452 


18S4. 


GRBBNy 

Executrix  of 

BoWBRS» 

V. 

Datii. 


CASES  ON  THE 

This  was  written  on  a  three-penny  receipt  stamp ;  anda 
one  pound  agreement  stamp  had  also  been  put  upon  it  at 
the  Stamp  Office,  on  payment  of  the  penalty. 

To  take  this  case  ont  of  the  statute  of  limitations,  a  wit- 
ness proved,  that  on  an  application  being  made  to  the  de- 
fendant to  send  Mrs.  Green  ^  a  little  of  her  interest  money," 
the  defendant  said,  that  he  would  bring  her  money  od  the 
next  Sunday  week. 


TauntoUf  for  the  defendant,  objected,  that  as  tbe  paper 
in  question  had  not  any  note  stamp,  it  was  not  admissiUe 
in  eyidence  as  a  note ;  and  as  a  three- penny  stamp  wai 
not  proper  for  a  receipt  for  a  hundred  pounds,  iturasnot 
admissible  in  evidence  as  a  receipt. 

The  plaintiff's  Counsel  contended,  that,  stamped  aa  it 
was,  it  was  admissible  in  evidence  as  an  acknowIedgBMiC 
of  so  much  of  the  plaintiff's  money  being  in  the  defendaat'i 
hands,  which  would  entitle  the  plaintiff  to  a  verdict  on  (k 
count  for  money  lent. 

Park,  J.  directed  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


Augutt^^ 


Whether  one 
admission  of  li- 
ability to  pay  a 
debt  can  be  ap- 
plied to  two  dis- 
tinct caoies  of 
action  between 
the  fame  par- 


Grebn  i;.  Davis. 

J.  HIS  case  was  between  the  same  parties  as  the  last,  aad 
was  on  another  promissory  note :  but,  in  this  case,  the 
plaintiff  sued  in  her  own  right,  and  not  as  executrii.  b 
this  case,  as  in  the  former,  the  statute  of  limitations  was 
pleaded. 
The  note  was  in  the  following  form: — 


for  the  plaintiff. 


Taunton,  for  the  defendant. 

[Attorniefl — Lee  and  Maudetley.] 


I 
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**  February  18, 1816.  J|W4^ 

••Received  of  Mrsu  Betty  Bowers  eighty  pounds,  law-  Green 

fill  money,  which  I  promise  to  ppy  on  demand.  Davis. 

Joseph  Davis." 

This  note  bore  the  same  stamps  as  the  note  sued  on  in 
the  former  case,  and  Taunton  repeated  his  objection. 

To  take  the  case  out  of  the  statute  of  limitations,  the 
lame  admission  of  the  defendant,  which  was  used  in  the 
IbfiDer  case,  was  again  given  in  evidence. 

^Taunton  said,  that,  however  this  acknowledgment 
might  operate  in  the  former  case,  it  could  not  apply  in 
Ibis ;  for,  besides  that  such  an  admission  could  only  ope« 
rate  once,  it  plainly  applied  to  the  former  note,  as  it  re- 
spected interest-money,  that  note  carrying  interest,  which 
this  did  not. 

^   Park,  J.,  in  this  case  also  directed  a  verdict  for  the 
plaintiff. 


COURT  OF  KING'S  BENCH, 

UFORB  ABBOTT,  C.J.^  BAYLET,  HOLROYD,&  LITTLEDALE,JS* 

In  Bank. 
Taunton  now  moved  for  a  new  trial  in  both  the  actions,      ^^'  ^^ 
iNi  the  objections  taken  by  him  at  the  former  trial ;  and 
Ae  Court  granted  a  rule  to  shew  cause  ia  each  case. 

See  the  cases  of  Firhank  and     Fostet    and  Oihert^    v.    Swann 
Amotker  v. Bell,  1  B.  &  A.  36 ;  and      and  Otkers,  4  J.  B.  Moore,  484. 
BfUU  mitd  Others,  Assignees  of 


CASES  ON  THE 


SHROPSHIRE  ASSIZES. 


{Croum  Side,) 


BEFORE   MR.  JUSTICE  PARK. 


Afiffuit  istA.    Rbx  i;.  Richard  Beacall;  Same  v.  George  Wbluim. 

Held  by  the  jTHESE  prisonen  bad  been  tried  at  the  preceding^aMM, 
^^  7f  a  \^^'  ^^^  ^^^^^  eases  reserved  for  the  coDsideration  of  the  twdte 
Tent  receives     Judges  (see  on/f,  pages  310-^15);  and  as  soon  astk 

money  on  his  <i»*i«  ■•  .1 

employers'  ec-    gniBO  Jurj  had  been  sworn,  the  prisoners  were  phced  at 

count,  and  em-   |[,e  ^^r. 
bessles  it,  be  is 
goilty  of  a  fe- 

hiremS«  ^^^^'  •^*  »dd^«»««J  ^•>««n  ^  ^•>«  following  effect  :-Yoo 
had  no  right  (o  were  Severally  indicted  at  the  last  assizes,  for  embeisiisg 

it,  and  were         -  •  /•  1  1  »        -     ■•  *. 

wrong  doers  in  ^^e  monies  of  your  employers;  and  to  the  mdictmeoli 
H^Td^'lf  *7~  found  agsiinst  you  several  objections  were  made;  amoig 
under  an  act  of  them,  were  two  on  the  facts  proved,  and  one  in  arrest  of 

proIX^'in  ^***  Judg'nen*-  On  ^^e  facts  of  the  case  against  you,  Richaid 
goods,  chattels,  Beacall,  it  was  objected,  that  the  money  embezzled  by 
ing,  and  debts,*  J^u  (a  Composition  for  a  bastard  child),  was  money  not  doe 
are  vested  in      (q  y^^^  employers,  and  money  which  they  could  nefer 

certaindirectors  111 

ofthe  poor;  yet  have  recovered ;  and  that,  as  it  was  never  their  monef, 
the  property        ^^  could  not  be  fiTuilty  of  the  crime  of  embezzlement,  in 

in  money,  and   J  ^        J 

securities  for  converting  it  to  your  own  use.    I,  at  first,  thought  there 

Tttted'in^them  ^^  something  in  this  objection.     1  was  attracted  by  tbe 

by  those  words,  ingenuity  of  it.    But,  on  consideration,  I  am  convinced 

ment  for  em-  there  is  nothing  in  it;  for  itis  clearthatyou  received  itfi>r,tBd 

^niingmoney,  gQi^jy  qu  account  of  your  employers,  and  by  virtue  ofyw 

Miy  to  state  employment,  and  afterwards  secreted  and  embezzled  it 

m  w   m  t  e  j^^  g^f  objection,  on  the  facts  of  both  your  cases,  is,  thai, 


By  to  em- 

^•J^  wM  ra-  by  a  most  confused  act  of  Parliament,  a  corporation  rf 
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guardians  of  the  poor  are  con8titutedy  and  every  count  in 
tbe  whole  of  the  indictments  against  yon  states  the  monies 
embezzled  to  be  the  property  of  the  directors ;  whereas, 
under  the  terms  of  this  act,  the  property  is  in  the  guard- 
ians. This  I  considered  to  be  fatal.  However,  I  re- 
served the  point  for  the  opinion  of  the  twelve  Judges, 
who  are  unanimously  of  opinion  that  it  is  so  s  and,  on  this 
ground,  bis  Majesty  has  been  pleased  to  grant  his  most 
gracious  pardon  to  you  both.  The  point  in  arrest  of  judg« 
ment  was,  that  the  indictments  did  not  state  from  whom 
tbe  money  embezzled  had  been  received :  but,  as  the  in« 
dictments  follow  the  words  of  the  statute,  and  state  that 
the  money  was  received  by  you  for  your  employers,  and 
bj  virtue  of  your  employments,  the  Judges  are  unani« 
.npoosly  of  opinion,  that  that  is  sufficient,  without  saying 
ftom  whom  the  money  was  received.  His  Majesty's  par- 
don only  relates  to  the  two  indictments  on  which  you  have 
been  convicted.  The  other  indictments,  on  which  you 
were  not  tried  (fourteen  in  number),  are,  however,  all 
open  to  the  second  objection ;  but  they  cannot  be  quashed, 
because  there  is  nothing  vicious  on  the  face  of  them,  and 
the  only  defect  is,  that  the  allegations  contained  in  them 
cannot  be  supported  by  proof.  Therefore  acquittals  must 
betaken  on  them. 


Rey 

V. 

Wbllihoi. 


Verdicts  of  not  guilty  were  then  taken  on  the 
other  fourteen  indictments. 


No  pardon  under  the  Great  Seal  had  been  actually 
granted  for  either  of  the  prisoners ;  but  for  each  of  them  a 
sign  manual  of  his  Majesty,  under  his  privy  signet,  and 
countersigned  by  Mr.  Secretary   Peel:    one   of  which 


**  George  R. 
''Whereas,  Richard    Beacall  was,  at  the  last  assizes 
bolden  for  our  county  of  Salop,  tried  and  convicted  of 
robbing  the  Directors  of  the  Poor  of  Shrewsbury.^* 
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Rbx 

V. 
BCACALL. 

Rex 

V. 

Wbllimoi. 


CASES  ON  THE 

It  then  stated  it  to  be  his  Majesty's  intentioii  to  grant 
him  a  free  pardon  ^for  his  said  mmV  and  that  hii 
name  should  be  inserted  in  the  next  general  pardon  for 
the  Oxford  Circuit.  The  other  sign  manual  was  sfanilir, 
with  only  a  change  of  the  name. 

The  prisoners*  Counsel,  on  this,  suggested  that  neither 
of  the  prisoners  could  be  indicted  again  for  the  crime  so 
pardoned,  though  in  such  second  indictment  the  proper^ 
might  be  laid  in  the  Guardians  of  the  Poor,  because  hti 
Majesty's  pardon  applied  to  the  offence  itself  and  not  the 
mode  of  laying  it. 

However,  this  point  was  not  decided,  as  the  indietOMSli 
subsequently  preferred  were  for  distinct  offences,  not  »- 
eluded  in  any  of  the  former  indictments. 

Bather  and  Russel^  for  the  prosecution. 
Curwood  and  Sloney^  for  the  prisoner  Beacall. 
Curwood  and  Catrington^  for  the  prisoner  Wellingi. 

[Attornies — Cooper,  for  the  prosecutioa;  Watson  $*  Hmrper,  for  to 
cal ;  and  Nockf  for  Wellings.] 


Pardons,  are  either  general  par- 
dons by  act  of  Parliament,  or  spe- 
cial pardons  under  the  Great  Seal ; 
and  even  the  former  must  be 
pleaded  if  there  are  any  persons 
excepted  out  of  their  operation; 
and  if  there  be,  which  always  has 
been  the  case,  the  prisoner  must, 
by  pleading,  aver  that  he  is  not 
one  of  the  excepted  parties.  A 
pardon  under  the  Great  Seal  must 
be  always  pleaded ;  but  in  cases 


where  the  King's  pardoo  hnwA 
passed  the  Great  Seal,  the  Mge 
of  assize  will,  on  the  prodiictioii«f 
his  Majesty's  sign  manual,  (if  tke 
prisoner  is  not  detained  on  aiy 
other  charge)  admit  him  to  M 
in  a  recognizance,  cooditioiiedlbr 
him  to  appear  and  plead  bis  pi^ 
don.  By  the  stat.  of  13  Ricb.  % 
c.  1,  the  King's  pardoo  doesnt^ 
extend  to  the  pardoning  oftretfOi» 
murder,  or  rape,  uoleai  such  of- 
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are  pardoned  in  express 
and*  in  all  cases*  his  Ma- 
pardon  under  the  Great 
Kdd  receive  a  most  narrow 
ction ;  but,  I  believe,  it  is 
D  tocb  pardons,  for.  his  Ma- 
eztend  his  pardon  to  the 
ni  whatever  manner  it  may 
ribcd;  and  also  whether  the 
rim  been  indicted  for  it  or 
at  every  charter  of  pardon 
ipendon  the  express  words 
ed  in  it ;  but  his  Majesty's 
uraal,  expressing  his  royal 
Ml  to  pardon,  receives  a  li- 
ooilniction,  and  is  there- 
t  drawn  up  with  any  partis 
qpnee  of  formality. 
etnal  practice,  a  plea  of 
it  never  seen,  the  prosecu- 


tion being  always  ooosidered  at 
an  end  when'  his  Majesty's  sign 
manual  is  issued.  For  the  law 
respecting  the  effect  and  construc- 
tion of  pardons,  see  Curw.  Hawk. 
B.  X.  c  37. 

Another  plea,  which  is  cer- 
tainly good,  and  so  laid  down  in 
all  the  books,  is,  a  plea  that  the 
prisoner  is  attainted,  and  that  such 
attainder  is  still  In  force  and  un- 
reversed. But  this  plea  never  has 
been  used  in  modem  times, ^d  I 
believe  there  is  no  precedent  of 
it  in  any  printed  collection,  ancient 
or  modern. 

Pleas  of  autrefois  convict,  and 
autrefois  acquit^  are  not  uncom- 
mon. 


V. 

Bbagall. 
Rex 

V. 

Wbulings. 


K  Richard  Beacall;  Same  v.  Georgb  Wellinos.    Atufust  isM. 


SSE  prisoners  were  indicted  for  embezzlement. 

9  indictments  were  in  the  usual  form,  and  charged 

finer  prisoner,  as  steward,  and  the  latter,  as  clerk,  to 
tiardians  of  the  poor  of  parishes  in  the  town  of 
rsbnry,  in  the  county  of  Salop,  and  the  suburbs 
jf^  and  laid  the  property  in  that  corporate  body. 
NT  the  provisions  of  the  private  act  of  Parliament, 
r  which  they  were  incorporated,  &c.,  see  ante^  page 

witness  produced  the  written  appointments  of  the 
raoners  to  their  respective  situations  of  steward  and 
to  the  corporation.  They  bore  date  1816,  and  were 
one  year  next  ensuing."  It  did  not  appear  that 
r  of  them  had  been  re-appointed.  Other  witnesses 
id  that  they  had  paid  them  the  several  sums  that 


If  a  person  is 
cmpioyed  bs  the 
servsnt  of  a 
corporation, 
and    erobessles 
their  nionej^  he 
is  guilty  of  fe- 
lony, though 
lie  was  not  dolj 
appointed  their 
servant,  nor 
even  appointed 
at  all  under  the 
common  seal. 
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each  was  charged  with  embezzliDg  in  the  coarse  of  the 
year  1823,  and  that  they  had  not  accounted  for  them. 

The  prisoners'  Counsel  contended,  that,  to  make  a  per* 
son  guilty  of  the  crime  of  embezzlement,  he  most  be  the 
servant  of  the  person  whose  money  he  embezzles ;  and  be 
must  receive  it  by  virtue  of  his  employment  as  a  servant. 
Now  these  men  were  charged  to  beservantsof  a  corporatioD: 
and  a  corporation  must  appoint  its  servants  according  to  its 
powers,  either  by  its  common  seal,  or  under  the  provisions  of 
some  act  of  Parliament.    For  the  first  ^ear,  these  men  were 
duly  servants  of  the  corporation;  but  as  they  were  neitber 
re*appointed  under  the  common  seal,  nor  according  to 
the  terms  of  the  private  act,  their  existence,  as  servaili 
of  the  corporation,  ceased  at  the  expiration  of  that  yeir; 
and  they  could  not  be  continued  as  servants  permksiveij, 
as  a  corporation  can  do  nothing  except  under  its  cominon 
seal,  or  under  some  special  power. 


Park,  J_I  think  this  is  sufficient.  The  statute 
Geo.  3,  c.  8&,  enacts,  that  if  any  person  **  employed  in  tbe 
capacity  of  a  servant  or  clerk  to  any  person  or  penoDS, 
body  corporate  or  politic,  shall  embezzle,"  &c.  (a);  there- 
fore, if  the  person  be  employed  as  a  servant  or  clerk,  he 
may  be  guilty  of  this  crime,  though  he  is  not  duly  ap- 


(a)  The  words  of  the  stat.  39 
Geo.  3,  c  85,  are*  ^  If  any  servant  or 
clerk,  or  auy  person  employed  for 
the  purpose  in  the  capacity  of  a 
servant  or  clerk  to  any  person 
or  persons  whomsoever,  or  to  any 
body  corporate  or  politic,  shall, 
by  virtue  of  such  employment, 
receive  or  take  into  his  possession 
any  money,  goods,  bond,  bill, 
note,  banker's  draft,  or  other  va- 
luable security  or  effects,  for,  or 
in  the  name,  or  on  the  account  of 


his  roaster  or  masters,  employer 
or  employers,  and  shaU  ftiodn- 
leqtly  embezzle,  secrete,  or  make 
away  with  the  same,  or  any  put 
thereof,  every  such  offender  iWI 
be  deemed  to  have  fdooiooily 
stolen  the  same  from  his  maitertr 
masters,  employer  or  employoi*'' 
&c. ;  and  the  offender^  and  tboie 
who  are  accessories  to  hb  criiKy 
are  to  be  subject  to  transpoctifin 
for  any  term  not  exceeding  ibs^ 
teen  yean. 
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pointed,  nor  even  appointed  at  all  under  the  common       ^1824^. 
seal.  Rex 

Verdict>.Guihy  (b).         Beac'I^l. 

Rex 

Bather  and  Rtisftel^  for  the  prosecutioD.  ^' 

(kirwood^  for  the  prisoner  Beacall. 

* 

Ckn^ooif  and  Carrington^  for  the  prisoner  Wellings. 

[Attomies— C(Hiper»  for  the  prosecution ;  Watson  8f  Harper^  for  Bea- 
call ;  and  Notk^  for  Wellings.] 


{h)  The  prisoners  were  subse-      years  transportation 
goeotly   sentenced    to    fourteen 


BEFORE   MR.   JUSTICE   PARK, 


Jones  v.  John  Williams,  Augmt  uth. 

f  ALSE  imprisonment.    Plea — General  issue.  if  a  Justice  of 

For  the  plaintiff,  it  appeared,  that  a  person  named  the  Peace  acts, 

Hughes,  with  whom  the  plaintiff  lived  as  a  housemaid,  hi*8* jorfwifction 

had  complained  to  the  defendant  (who  professed  to  act  as  extends  to  the 

a  deputy  to  John  Copner  Williams,  one  of  the  aldermen  f^  qoLtioo,  he 

of  the  town  of  Denbigh),  that  the  plaintiff  had  absented  is  entitled  to 

i^t^^i  T  1.  t-ii         notice  of  action, 

MTselflrom  her  employment;  on  this  complaint  the  de-   though  it  may 

turn  ootf  on  in* 
▼sstigation,  to  be  a  case  over  which  no  Justice  of  the  Peace  has  jurisdiction.  If  tbe  King,  by 
ckarter,  appoints  two  aldermen  to  govern  a  borough ;  and,  by  another  clause  in  the  charter^ 
fhres  tbe  aldermen  authority  to  act  as  Justices  of  the  Peace;  and,  by  another  clause,  empow- 
ers lacb  aldermen  to  appoint  persons  to  be  deputy  aldermen;  whether  such  deputy  aldermen 
are  alto  a»  deputy  Justices  of  the  Peace— QuBre.  And  if  they  are,  whether,  as  deputy  Jns- 
tieea  of  the  Peace,  they  are  entitled  to  notice  of  action — Quaere.  Whether  the  statute  4  Geo. 
4,c.54,  $  3,  gives  Justices  authority  over  menial  servants  who  misbehave  in  their  service — 
Qaserc^lf  a  person  claims  a  right  to  act  a»e  Justice,  he  is  entitled  to  notice  of  action,  though 
the  ground  on  which  the  plaintiff  goes  is  a  denial  of  such  right. 
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}^^  fendant  caused  a  constable  to  briog  the  plaintiff  befim 
him ;  and  he,  after  an  examination,  committed  her  for  om 
month  to  the  Bridewell  at  Ruthen,  under  a  warrant,  whick 
was  produced  by  the  gaoler.  The  warrant  was  in  the 
following  terms : 

«<  Borough  of  Denbigh, 


'• 


to  wit  i     ''^  ^^^  Constables,  &c 

Whereas  information  and  complaint  has  been  oiade  be- 
fore me  John  Copner  Williams^  [the  defendant's  princi- 
pal] one  of  his  Majesty's  Aldermen  and  Justices  appointed 

to  keep  the  peace  in  and  for  the  said  borough, (it  thea 

stated  the  complaint  of  Margaret  Hughes)..— And  wberesi 
/have  duly  examined  the  proofs  and  allegations  of  bolk 
the  said  parties,  touching  the  matter  of  the  said  complaiBl, 
and  upon  consideration  had  thereof,  have  adjudged  aad 

determined (here  followed  the  adjudication) and  /<b 

hereby  order,  as  a  punishment  for  the  said  offence^  tkt 
the  said  Elizabeth  Jones— (it  then  ordered  an  abatensil 

of  her  wages,  and  that  she  should  be  imprisoned  for  oM 
calendar  mouth).l-.6iven  under  my  hand  and  seal,  &e. 

(Signed) 

J.  C.  miliams,     1        ^.„ 
by  his  deputy^  John  Williams*     r'L   •   "J 

However,  after  she  had  been  in  prison  for  ten  days,  tht 
defendant  ordered  her  to  be  liberated.  The  plaintiff  wai 
in  fact  never  examined  before  the  defendant's  princi- 
pal, Mr.  John  Copner  Williams. 

The  defence  was,  that  by  a  clause  in  a  charter  granted  to 
the  town  of  Denbigh  by  King  Charles  H.,  two  aldermen  tie 
to  be  appointed ;  and  they  are  empowered  to  execute  bj 
themselves,  or,  in  their  absence,  by  their  deputies,  ^  theof- 
jfices  of  aldermen*^  And  by  another  clause  in  thesame  cfatr- 
ter  it  was  ordained,  that  the  a/cfenneii,  during  the  timetbey 
should  remain  in  their  offices,  should  be  Keepers  and 
Justices  of  the  Peace,  and  should  have  power  to  enquire, 
hear,  and  determine  all  matters  which  belong  to  the  office 


«. 


OXFORD  CIRCUIT,  5  GEO.  IV. 

of  a  Justice  of  the  Peace.    One  of  the  aldermen,  named 

John  Copner  Williams,  had  gone  out  of  the  borough,  and 

Imd  appointed  the  defendant  his  deputy  alderman ;  and     Williabm. 

the  defendant  acted  as  a  deputy  alderman  at  the  time  of 

this  commitment. 

The  appointment  was  in  the  following  terms: 

^  Know  all  men  by  these  presents,  that  I,  John  Copner 
Williams,  of  the  Borough  of  Denbigh,  and  one  of  the 
Aldermen  and  Justices  of  the  Peace  in  and  for  the  said 
boroag^,  have  made,  ordained,  and  deputed,  and  by  these* 
prevents,  by  virtue  of  the  power  and  authority  given  and 
granted  in  such  cases  by  the  charter  of  King  Charles  the 
Second,  and  all  other  powers  and  authorities  me  thereunto 
ambling,  do  make,  ordain,  and  depute  John  Williams,  of. 
Ice.  ooe  of  the  capital  burgesses  of  the  said  borough  of 
Dienbigb,  and  residing  therein,  to  be  an  Alderman  and 
Jostice  of  the  Peace  in  and  for  the  said  borough,  in  my 
place  and  stead,  to  do  all  legal  acts  relating  to  the  said 
oSce  in  my  name,  and  to  hold,  exercise,  and  enjoy  such 
office,  during  my  absence  from  the  said  borough,  or  until 
another  person  shall  be  lawfully  appointed  to  the  office  in 
my  stead,  according  to  the  ancient  usage  of  the  said  bo- 
robgh,  and  in  pursuance  of  the  said  charter,  f  n  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  the  (6th 
llovember,  1823.)  Signed, 

John  Copner  fFiUiams^  [L.  SJ\ 
Signed,  sealed,  and  delivered,  &c." 

Campbell^  for  the  defendant,  contended,  that  on  these 
fiMsta  the  plaintiff  ought  to  be  nonsuited.  IsU  Because 
thai,  under  the  charter,  the  defendant  was  a  Justice  of  the 
Peace.  It  was  clear  law,  that,  under  particular  charters 
authorising  it,  judicial  offices  might  be  delegated;  that 
had  been  recently  decided  in  the  Court  of  King's  Bench  (a): 
and,  in  point  of  fact,  the  Recorder  of  London  appoints 

{m)  See  the  case  of  Rex  v.  Mayor  ofGrttvesend,  4  Dow.  &  Ry.  1 17. 
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iBi^  ^      a  deputy,  who  tries  criminal  cases ;  and  there  have  bees 
instances  of  the  Judges  of  Wales  doing  the  like.    And 
as  by  this  charter  the  aldermen  are  to  be  Justices,  ani 
may  appoint  deputies,   he  contended  that  the  depaty 
alderman  was  authorised  to  do  all  acts  that  the  aldemM 
might  do  if  he  were  there,  as  well  judicial  as  otherwise: 
and  it  cleariy  must  be  so;  as  in  this  place  (one  of  tk 
aldermen  having  left  the  town)  there  would  be  only  oH 
Justice  remaining,  if  the  deputy  alderman  did  not  nake'i 
second  Justice ;  and  the  consequence  would  be,  that  sli 
business  requhring  two  Justices  could  not  be  done;  andii 
that  town  there  would  be  no  authority  to  allow  a  posi'li 
rate^  remove  a  pauper,  or  do  many  other  acts.   9mJL  Thii 
if  the  defendant  acted  as  a  Justice,  he  had  authority  H 
commit  the  plaintiff  under  the  statute  4  Geo.  4,  c  84, 1  Ik 
which  gave  Justices  a  jurisdiction  over  all  persons  whl 
have  contracted  to  serve  others,  and  have  misbehaved  ii 
such  their  service.    And  3rd  That  even  if  the  defendast 
had  exceeded  his  jurisdiction  in  committing  the  ftm^ 
yet  he  was  entiled  to  notice  of  action :  and,  furtfier,  ikst 
in  this  case  the  plaintiff  was  not  entitled  to  try  the  qaai- 
tion  whether,  under  the  words  of  the  charter,  the  deM- 
ant  had  authority  to  act  as  Justice,  without  giving  hoi 
previous  notice  of  action,  as  he  had,  at  all  events,  a  fu 
claim  of  a  right  to  act  as  such. 

C.  Phillips^  Godsofif  ^ndJ.Jervu^  for  the  plaintiff,  cos- 
tended,  on  the^r^^  point,  that^  however  it  might  be  Itv- 
ful  to  delegate  judicial  powers  under  the  express  pit^ 
visions  of  an  authority  from  the  Crown,  yet  that  never 
ought  to  be  allowed,  unless  such  authority  were  cletriy 
and  explicitly  given ;  and  that  here,  by  the  charter,  the 
defendant  had  no  authority  to  act  as  a  justice;  for,  tint 
though  the  charter  empowered  an  alderman,  going  oat  of 
the  town,  to  app6iht  a  deputy  alderman^  it  no  whore  em- 
powered him  to  appoint  a  depvLtj  Justice;  and  it  was  to  he 
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d,  that  the  power  of  acting  as  a  jasti^,  was  a  part  of  the 
ice  of  an  Alderman  of  Denbigh,  but  that  was  really 
;  80»  as  the  only  authority  that  any  one  bad  to  act  as  a 
itice  of  that  town,  was  the  clause  that  the  nldermen 
raid  be  keepers  and  Justices  of  the  Peace.    Now  this 
ose,  they  contended,  was  not  sufficient  to  justify  the 
Iq^ion  of  judicial  powers  to  a  deputy  alderman ;  and 
(t  M  the  functions  of  a  deputy  alderman,  qud  deputy 
lerman,  would  be  of  a  corporate,  and  not  of  a  judicial 
tiire.    As  to  the  second  point,  the  stat.  4  Geo.  4,  c.84, 
^  enacts,  that  '^  If  any  servant  in  husbandry,  or  any 
Moer,  calico-printer,  handicrafbman,  miner,  collier, 
dman,  pitman,  glassman,  potter,  labourer,  or  other  per* 
tf  shall  contract  with  any  person  or  persons  whomso- 
ir»  to  serve  him,  her,  or  them,*'  and  shall  misbehave, 
)  Justices  shall  have  a  jurisdiction  to  punish  them  by 
ree  .months  hard  labour*    It  was,  on  this,  contended, 
fit  this  housemaid  came  within  the  description  other 
rmm.    Now,  this  phrase,  clearly  was  not  meant  to  com- 
sbend  menial  servants,  because  another  description  of 
nrants    was  expressly  mentioned:  namely,  ** servants 
husbandry,"  and  also  because  the  words  other  person^ 
val^  used  with  the  words  ^*  miner,  collier,  keelman,  pit- 
ID,  glassman,  potter,  and  labourer/'  clearly  showed  that 
e  legislature  meant  other  persons  ejusdem  generis.    On 
e  third  point,  they  contended,  that  the  defendant  was 
A  entitled  to  notice  of  action ;  for  that,  here,  they  not 
Jy  contended,  that  the  defendant  had  exceeded  his  au- 
ority  if  he  were  a  justice,  by  committing  a  person  over 
bom  he  had  no  jurisdiction,  but  they  denied  that  he  was 
justice  at  all ;  and  that  though,  if  a  man  be  admitted  to 
I  a  justice,  you  must  give  him  notice  of  action  if  he  has 
:ceeded  his  authority  ;  yet,  if  he  is  not  a  justice  at  all, 
\  is  pot  entitled  to  any  notice ;  and  a  person  merely  as- 
inung  to  himself  the  powers  of  a  justice,  is  not  thereby 
ititled  to  notice  of  action. 


V, 

Williams. 


V. 
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Park,  J«  — On  the  congtruction  to  be  put  on  the  ttit 
4  Geo*  4|  c.  349  I  do  not  feel  myjself  bound  to  give  mj 

Williams.     opiQiOQ ;  &Qd  as  to  the  other  points : It  is  in  the  first  plaei 

clear,  that  where  judicial  officers  have  a  power  given  thap 
by  the  Crown,  in  their  appointment,  to  delegate  their 
powers,  they  may  lawfully  do  so;  as  has  been  instanced 
in  the  cases  of  the  Recorder  of  London,  and  the  Jndgsi 
of  Wales,  who  have  such  a  power  given  them ;  bat  the 
Judges  of  England  cannot  delegate  their  powers,  h^ 
cause  no  such  authority  is  g^ven  them  by  the  patentSy  ai- 
der which  they  hold  their  offices*    Under  this  charter  fion 
the  Crown,  the  defendant  claims  a  right  to  act  as  a  jnstici 
of  the  town  of  Denbigh,  by  virtue  of  his  office  of  dtpo^ 
alderman ;  and  I  am  clearly  of  opinion,  that,  as  he  claiiii» 
by  virtue  of  this  office,  so  to  act,  he  is  entitled  to  notice  of 
action,  if  his  claim  to  this  right  is  disputed ;  and  1  thiiiky 
that,  no  notice  having  been  given  in  this  case,  the  plaiii" 
tiff  roust  be  nonsuited. 

Nonsuit. 

C  PhiUipSf  Oodson^  and  J.  JeruiSf  for  the  plaiatiff* 

Campbellf  fur  the  defendant. 

[Attornies — Jones  And  JVilUumi  ^  Svmm.} 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROYD,ft  LITTLBDALB,  JS* 

In  Bank. 

No9,  7iA.  Qodson  moved  to  set  aside  the  nonsuit  in  this  caeeyOO 

three  points.  \st.  That  the  defendant  was  not  by  tb« 
charter  entitled  to  act  as  a  Justice  of  the  Peace,  for  that  he 
was  only  deputy  as  Alderman ;  and  that  judicial  aotboT^ 
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MB  QOt  allovred  to  be  delegated,  unlesB  by  the  ex- 
words  of  some  act  of  Parliament  or  charter,  ^nd. 
lioweyer  a  Justice  might  be  entitled  to  notice  of  ac- 
tbe  defendant,  being  a  deputy  Justice,  was  not ;  and 
old  be  obsenred  that  he  did  not  act  in  his  own  name, 
ttme  of  Copner  Williams,  his  principal,  appearing 
gliont  the  proceedings ;  and  even  the  signature  was 
•  Williams,  byJoAn  fl^//tati»  (the  defendant),  his 
p/*    And  3rd.  That  even  if  he  were  a  Justice,  he 

0  authority  over  the  plaintiff,  as  a  domestic  servant ; 
Imrefore,  as  he  was  acting  on  a  subject  matter  over 

1  lie  had  no  jurisdiction,  be  was  not  entitled  to  notice 
km. 

MfT,  C.  J»If  he  acted  as  a  Justice,  bond  fide^  he 
titled  to  notice  of  action,  though  he  exceeded  his 

Ebon.  If  he  had  authority  over  the  subject  matter 
oflence,  he  would  be  entitled  to  notice ;  but  if  it  is 
Ject  maltter  in  which  no  justice  at  all  can  have  a 
iction,  I  submit  that  he  would  not  be  entitled  to 
notice.  And  he  cited  Prestidge  v.  Woodman^  2 
&  Ry.  43. 

rLBT,  J_If  a  Justice  acts  on  a  bondjide  belief  that 
I  authority  over  the  subject  matter,  be  is  entitled  to 
)  of  action. 

The  Court  g^nted  a  rule  nm,  on  the  first  and 
second  points,  and  refused  it  on  the  third 
point. 
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1824; 


cfMolmt  V.  Wetbjft  of  the  Boroii^  Court  of  South- 

76b  it  is  stated*  that  the  wark*  all  appoint  deputies  to  do 

dr  of  Loudon,  the  Recorder  their  duties.    The  Judge  of  the 

thamptoD,  and  the  Steward  Palace  Court  is  also  a  deputy  to 

HH 
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1824>         the  Knight  Manhal;  and  m  the 
Jones  recent  case  of  Rex  v.  The  Mayor 

V,  and  Jurats  of  Gravesend,  4  Dow. 

Williams.  &  Ry.  1 17,  Mr.  Justice  Gazelce 
(then  at  the  bar)  saidi  arguendo, — 
''Undoubtedly,  he  (the  Mayor) 
could  have  no  authority  to  de- 
legate his  judicial  functions,  inas- 
much as  the  charter  makes  no 
mention  of  any  such  power.'* 

On  the  construction  of  the  stat. 
4  Geo«  X  c.  34,  §  3,  see  the  case  of 
Lowther  v.  Earl  of  Radnor  and 
Another,  8  East,  1  id,  which  was 
a  case  much  considered  as  to  the 
construction  of  the  stat.  20  Geo. 
2y  c.  19,  which,  in  many  respects, 
resembles  the  act  in  question. 

With  regard  to  the  notice  of 
action  to  be  given  to  a  Justice,  the 
case  of  Prettidge  v.  Woodman,  2 
Dow.  &  Ry.  43,  decides,  that,  if 
the  place  where  the  cause  of  com- 
plaint arises,  is  out  of  theJustice*s 
j  urisdiction,  he  is  still  entitled  to  no- 
tice of  action;  and  the  Court  held, 
that  where  he  acts  qud  magistral  e, 
though  erroneously,  he  is  entitled 
to  it:  and  Mr.  Justice  Baylet 


says,  that  **  many  caMs  have  dB' 
cided  that, though  the  Juiticeci* 
ceeds  his  powers,  yet,  if  he  ii 
acting  boni  fide,  and  under  the 
supposition  that  he  is  right,  fte  ii 
entitled  to  notice;  the  objedtf 
the  notice  l^ng»  that,  tf  heh 
wrong,  he  may  set  himself  right 
by  tendering  amends.**  And  in 
the  case  of  Weder  v.  Tdke,g 
East,  364,  the  Gonrt  HM  tk 
Justice  entitled  to  noticeof  adh% 
though  he  alone  had  conunittida 
person  in  a  case  in  which  not  loi 
than  two  Justices  hare  jlItM^ 
tion.  And  in  the  case  ofDmMf^ 
WiUon,  5  T.  R.  I,  it  was  bdd, 
that  an  Excise  officer,  actiafiD 
the  supposed  execution  of  his  iailj, 
was  entitled  to  notice  of  artlot. 
In  that  case,  the  Excise  uikeriri 
assaulted  an  innocent  person*  nip- 
posing  him  to  be  a  smuggler  tim 
actually  employed  in  mimiDg 
goods. 

For  more  on  this  subject  see  tbe 
notes  to  Levy  ^  Edwards,  mtst 
p.  40. 


HEREFORD  ASSIZES. 
(Civil  Side.) 


BEFORE   MR.   JUSTICE   PARK. 


Price  v.  Boultby. 

Assumpsit  on  an  agreement  to  build  a  bouse  accord- 
ingto  an  annexed  specification. 
The  agreement  was  put  in.     It  had  been  stamped  at 

livered  to  the 

defendant^  in  pursaance  of  a  Judge's  order  for  that  purpose,  the  Judge  will,  in  genersli  is>l* 

it  n  part  of  that  order  that  the  defendant  shall  content  tu  make  no  objection  to  tbe  ittop. 


August  \6th. 

Practice.'-^ 
When  a  copy 
of  an  agreement 
sued  upon  is  de- 
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the  stamp  office  (upon  payment  of  a  penalty  of  5/«)  with 

I  one-pound  stamp.  Price 


Taunton  objected  to  its  being  read,  till  it  was  ascer- 
tsiiiedl  wbetber  the  agreement,  and  tbe  specification  wbicfa 
WWK  to  be  taken  as  part  of  it,  contained  more  than  1080 
words;  for  that  if  they  did  (however  they  might  have 
been  stamped  at  the  stamp  office),  they  required  a  stamp 
of  1^  15«.  As  his  client  had  no  duplicate  of  the  agree- 
meut,  be  could  not  prove  that  it  contained  more  than  1080 
words;  but  the  copy  delivered  under  a  Judge's  order 
osniuncd  more  than  that  number. 

Park,  J..-I  think  I  ought  not  to  admit  these  papers  as 
•vldMc^  wftboQt  the  words  being  counted ;  but,  in  ge- 
mttsAf  when  a  defendant  asks  as  a  favor  to  have  a  copy 
if'M  agreement  sued  upon,  under  the  order  of  a  Judge, 
fife  Judge  will  tmke  k  a  condition,  on  the  granting  of 
mub  order,  that  he  shall  make  no  objection  to  the  stamp; 
tt  iirck  objections  entirely  defeat  the  justice  of  the  case. 

The  associate  was  proceedingto  ascertain  whether  there 
were  more  than  1080  words  or  not,  when,  at  the  sugges- 
tion of  the  learned  Judge,  the  cause  was 


ReferriRd. 


Campbell  and  TkHs^^  for  the  plaitltifF. 
Taunton  and  Cross^  for  the  defendant. 


[kM6t%n&i^fitfhm>  fr  A.  and  /ipwrer.] 
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Aluptttieik.  Moore  v.  Williams. 

That  partof  the  J.  HIS  cato  was  referred  to  arbitration ;  and  the  arbitn- 
S,T5i"Jhf^  ^^^  directed  a  verdict  to  be  entered  fortheplaintifi;  ibr6I„ 
relates  to  the     wbicb  was  accordingly  done. 

plaintiff  pajiog 

costs  to  the  de* 

fendant  in  per-  — - 

sonal  actions 

rnd"tri!!d^*''*  COURT  OF  KING'S  BENCH. 

England,  unless 

lOL  are  recoT-    BEFORE  ABBOTT,  C.J.yBAYLBY,  HOLBOTD,  ft  LITTLBDAlByll 

ered,  is  wholly  »     n      i- 

repealed  from  In  Bank. 

the  S4th  June, 

21^^  section^ of  Co^pbell  moved  to  enter  a  judgment  of  nonsait  in  tUi 
5  Geo.  A.  c.  case.  By  the  statute  of  13  Geo.  3,  c.  61,  $  1,  it  was  Oh 
neari J  similar  Acted,  that,  in  all  personal  actions,  where  the  cam 
provision^  ex-    pf  action  arose  in  Wales,  and  the  venue  was  laid  is 

cept  50(.  be  re- 

coTered,didnot  England,  uuless  the  plaintiff  recovered  10/.  there  wm 
^oVS?thr  ^^  "^  *^  judgment,  as  in  case  of  nonsuit,  and  the  defead- 
6th  NoTember,  ant  was  to  be  entitled  to  his  costs.    But  by  the  6  Geo.  i 

Jfat/ii^tioM''  ^-  *^'  ^'*'*  »^^"^  '«  absolutely  repealed;  and  it  is  en- 

tried  between  acted,  (§  21),  that  in  all  personal  or  transitory  actions, eoM- 

ne*ither  of  the  ^^c^d  after  the  6th  of  ^ovember^  1824,  where  the  de- 

statutes applies,  fendant  is  a  resident  in  Wales,  or  the  cause  of  action  arose 

and  the  plain-  , 

tiff  gets  the       there,  and  the  venue  is  laid  in  England,  there  shall  be 

th"cau**^aIJJc  jwdg™«**^  ^  in  case  of  nonsuit,  unless  the  plaintiff  n- 
entireiyinEng-  covers  50/.,  and  the  defendant  shall  have  his  coats.  Thii 
*"  *  statute  received  the  royal  assent  on  the  24th.  of  Jane^ 

1824.  The  present  action  was,  therefore,  tried  after  the 
passing  of  the  statute  6  Geo.  4,  c.  106,  and,  consequeatlyf 
after  the  repeal  of  the  older  statute:  but  he  contended, 
that,  as  this  action  was  commenced  before  the  older  sH* 
tute  was  repealed  ;  and  as  no  provision  was  noMide  in  the 
new  statute  for  actions  brought  before  the  repeal  in  whieh 
verdicts  were  recovered  after  it;  the  repeal  of  the  statots 
ought  not,  in  fairness,  to  be  taken  to  extend  to  them,  ss 
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nonie  of  the  new  provisioDs  extended  to  them.  And  he 
cited  Ashbumham  v.  Bradshaw^  2  Atk.  96,  and  Gilmore 
▼.  SkuteTf  2  Ley.  227. 


Moors 

V. 

Williams. 


Abbott,  C.  J. ^Tbe  repeal  of  the  old  act  is  immediate; 

bot  can  you  find  any  authority  to  warrant  such  construc- 
tion as  you  contend  for that  the  repeal  of  an  act  is  not 

to  extend  to  all  cases,  because  the  newly  substituted  pro* 
nsions  do  notf 

Campbell.  If  the  construction  I  contend  for  does  not 
prerail,  in  all  actions  commenced  before  the  6th  of  No* 
Tember,  1824,  the  smallest  damage  will  now  carry  full 
costs  ;  though  by  the  act  of  6  Geo.  4,  the  Legislature  in- 
tended that  nothing  less  than  a  verdict  for  50/.  should 
tntitle  the  plaintiff  to  his  costs. 

Batlet,  J..»It  is  better  that  that  inconvenience  should 
be  submitted  to,  than  to  let  in  the  evils  of  so  bold  a  con- 
struction as  that  contended  for. 

Rule  refused. 


By  the  stat.  5  Geo.  4,  c.  \06, 
f%U  it  i*  eDactcd,  ''that  in  all  ac- 
ttoos  opOD  the  case  for  words,  ac- 
tioo'of  debt,  trespass  on  the  case, 
aHHilt  and  battery,  or  other  per- 
■ml  actioo,  and  all  transitory 
WftSaoM,  which,  from  and  after  the 
601  of  Norember,  1894,  shall  be 
bnMight  in  any  of  his  Majcsty^s 
Courts  of  Record  out  of  the  Prin- 
cipslity  of  Wales,  and  the  debt  or 
duDsgesfound  by  the  j  ury  shall  not 
— ount  to  the  sum  of  50/. ;  and 
it  ihsll  appear  upon  the  evidence 
gifen  on  the  trial  of  the  said 
that  the  cause  of  action 
in  the  said  Principality  of 


Wales,  and  the  defendant  or  de- 
fendants was  or  were  resident  in 
the  dominion  of  Wales  at  the  time 
of  the  service  of  any  writ  or  other 
mesne  process,  served  in  such  ac- 
tion, and  it  shall  be  so  testified  by 
the  Judge  on  the  back  of  the  Nisi 
Prius  record,  or  the  facts  sug- 
gested on  the  record  or  judgment 
roll,  a  judgment  of  nonsuit  shall 
be  entered,  and  the  plaintiff  pay 
the  defendant  or  defendants  his  or 
their  costs;  and  the  plaintiff  shall 
be  allowed,  out  of  the  cosis,  the 
sum  awarded  to  him  by  the  ver- 
dict; and  though  no  judgment 
is  entered  for  the  plaintiff,  yet  the 
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rcrdicf,  without  eny  jMfiaefirf 
»baU  i)e  a  good  btr  i^nit  the 
plaiDtiff. 

But,  by  §  32,  nothing  in  this 
act  is  to  preclude  any  person  from 
bringing  hi$  actioo  in  Eogfand, 
and  obtaining  full  costs,  if  the 
Judge  certifies  on  the  back  of  tlie 
record  that  the  title  or  freehold  of 
land  was  chiefly  in  question,  or 
that  the  cause  was  proper  to  be 
tried  in  an  English  county. 

In  the  case  of  Ashbumkam  v. 
Bradihaw,  2  Atk.  S6,  there  was  a 
derise  to  charitable  uses  under  a 
will  of}734;  but  the  testator 
lived  till  July,  1736,  a  month  afUr 
the  statute  of  mortmain  passed, 
witfiout  altering  his  will ;  and  it 
was  referred  by  the  Court  of 
Chancery  to  the  Judges,  to  say, 
w  hether  this  was  a  good  disposition 


4pcliariUible  owt  |  joid  nil  vitkim 
fiTLcepi  Mr.  Justice  DfVT9N{wJ» 
was  ill),  certified  that  thb  beqaat 
was  good,  notwUhstandfing  tbe 
act,  and  the  Chancellor  decreed 
accordingly. 

The  case  of  Gilnum  v,  ShUtt, 
2  Lev.  227»  was  assumpsit  to  pay 
money  for    a  marriage  porta. 
The  promist  was  madt  bdbietki 
passing  of  the  statute  pf  frai^H 
and  it  was  resolved  by  the  Judga^ 
that,  though  the  statute  says*  tint 
after  the  :e4th  day  of  Jose,  1077» 
Doaetioo  thall  be  brougbt  m  mf 
promise  in  consideration  of  wt^ 
riage  without  writing,  yet  that 
does  not  extend  to  such  a  praaiK 
made  before  the  5S4th  Jane,  1017; 
altlkough  the  actkm  oo  it  aiy 
have  been  brought  after  tb^dty. 


August  17  th. 


Rex  v.  Davis  aDd  Others. 


In  tbe  Niti 
Pnuf  record  of 
an  indictment, 
removed  by 
certiorari,  tbe 
names  of  the 
grand  jarors 
who  (band  the 
indictment  need 
not  be  inserted 
in  the  caption. 


Indictment  for  a  not  and  assault,  found  at  the  Gmt 
Sesions  of  Glainorgansbire,  and  remoyed  into  the  Court 
of  King's  Bench  by  certiorari. 

In  the  caption  of  the  indictment,  as  stated  on  tbe  Sifi 
Pritis  record,  the  names  of  the  grand  jurors  who  found 
tbe  bill  were  not  set  out;  but  it  was  only  stated,  thatbf 
tbe  oath  of.  twelve  good  and  lawful  men,  sworn  •■' 
charged  to  inquire,  &e.  it  was  presented,  &C 

Campbell  and  Maule  objected,  that  the  names  of  the 
grand  jurors  ought  to  have  been  set  out,  because  the 
defendants   might  shew   that  some  of  the  persons  who 


OXFORD  CIRCUIT,  5  GEO.  IV.  471 

fmned  the  grand  jury  were  incapable  of  being  grand  ju-      .  j^^. 
tma,  ag  that  they  were  persons  attainted,  aliens,  or  the  like.         Rex 

•     V, 

Datis 
LiudhWf  Russell  and  Cross,  centra.     This,  if  it  is  an      ^Oifeers. 

objection,  is  only  to  the  caption  of  the  indictment,  and  if 

the  eaption  be  defective,  the  Court  of  King's  Bench  will 

send  it  down  again  to  the  Great  Sessions  to  be  amended. 

And  they  cited  1  Chitty,  C.  L.  p.  333,  where  it  is  stated, 

that  the  names  of  the  grand  jurors  need  not  be  set  forth 

in  the  caption,  and  that  it  is  the  practice  of  the  Crown 

Office  to  omit  them. 

Campbellj  in  reply,  cited  the  case  of  Mex  y.  Feamley^ 
I  T«  R.816,  and  contended,  that  the  caption  of  an  indict- 
ment might  be  demurred  to,  and  certainly  could  not  be 
amended  after  verdict. 

Pabk,  J_As  the  caption  may  be  amended  if  k  be 
wrongf  I  shall  not  stop  the  case  on  such  an  objection. 

Verdict Guilty. 

Campbell  and  Maule,  for  the  prosecution. 

Ludlowy  Rtisself  and  Cross,  for  the  defendants. 


[ Attoniies — Stoket  and  Griffitht^l 


COURT  OF  KING'S  BENCH. 

lETOBfi  ABBOTT,  C.  J.,  B ATLET,  HOLROYD,  &  LfTTLED AI.B,  JS. 

In  Bank. 

Maule  moved,  that  the  attendance  of  the  defendants  to      ^^  g^j^ 
reeeive  the  judgment  of  the  Court  might  be  dispensed 
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with,  on  the  gpround  of  their  extreme  poverty,  they  bdn; 
all  labourers,  aod  residing  more  than  180  miles  from  Lon 
don ;  their  attorney  undertaking  to  pay  any  fine  tlMl 
might  be  imposed  on  them. 


The  Court  granted  a  rule  to  shew  caosi^ 


Auffttii^Oth. 


If  an  indict- 
ment state  that 
an  issue  was 
joined  at  the 
"General  Ses- 
sions" of  oar 
Lord  the  King, 
holden  for  the 
county  of  G., 


Rex  v.  Thomas  and  Others. 

Indictment  for  a  conspiracy  to  procure  false  wit- 
nesses on  the  trial  of  an  ejectment  at  the  Qreat  SesiioBi 
for  the  county  of  Glamorgan. 

The  first  eight  counts  of  the  indictment  stated,  that, 

^  at  Cardiff,  in  the  county  of  Glamorgan,  at  the  Oetuni 

Sessions  of  our  Sovereign  Lord  the  King  then  and  then 

before  hu  Ma-  boldcn  for  the  said  county,  before  William  WingfieU  and 

jesty's  Justices 

of  the  Court  of  Robert  Matthew  Casberd,  Esquires,  liis  Majesty's  Josticei 
Great  Sessions :  ^f  ^^^  q^^^  ^f  q^^^^  SessioHS,  a  certain  issuo,  before thes 

duly  joined  in  a  certain  action,  to  wit,  an  action  of  tres- 
pass and  ejectment,  brought,  and  then  depending  u  tk 
said  Court  of  Great  Sessions;  in  which  said  action  /ob 
Doe^  on  the  demise  of  fFiUiam  Rees  and  David  Tarrjff 
was  theplaintiffl  and  Robert  Thomas  and  Thomas  BessBS 
were  defendants^  came  on  to  be  tried,''  &c. :  and  chaigsd 
the  defendants  with  conspiring  to  pervert  the  course  of 
justice,  and  produce  false  witnesses  on  that  trial*    Tht 
object  of  the  conspiracy  was  variously  laid  in  the  differ- 
ent counts,  and  many  overt  acts  were  stated.    The  ninth 
count  stated  the  trial  of  the  ejectment  to  be  in  the  Coort 
was  plaintiff  oii  ^^  Great  Sessions,  but  stated  the  demise  in  the  same  wiy 
the  joint  demise  in  which  it  was  Stated  in  the  other  counts. 

and  also  in  two 

several  demises  ^ 

of  the  same  lessors,   this  will  be  a  fatal  variance;  as  this  is  a  description  of  how  be  w 

plaintiff,  and  not  an  allegation  only. 


this  will  not  be 
proved  by 
shewing  that 
such  an  issue 
was  joined  at 
the  Great  Ses- 
sions of  that 
county.     And 
If  it  is  laid,  that 
the  issue  was 
joined  in  an 
ejectment,  in 
which  "John 
Doe,  on  the  de- 
MtseofW.R. 
and  D.  T.  was 
the  plaintiff;" 
and  it  appears 
that  John  Doe 
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.     VigmUmj  Campbell,  Cross,  and  Maule,  objected  to  the 
first  eight  counts,  on  the  ground  that  calling  the  Court  of 
Great  Sessions  the  General  Sessions  wbb  wrong — it  should 
bare  been  Great  Sessions;  for  that  the  statute  of  34  Hen. 
8,  Cm  26,  appoints  Great  Sessions  to  be  held,  and  directs 
them  to  be  called  *<the  King's  Great  Sessions  in  Wales:'* 
and^in  iact,  they  never  are  called  General  Sessions*    As 
to  the  ninth  count,  they  objected,  that  the  issue  was  stated 
to  hare  been  joined  in  an  action  of  ejectment  in  which 
John  Doe,  on  the  demise  of  William  Rees  and  Darid 
Terry,  was  the  plaintiff:   now  this  purported  to  be  a 
single  joint  demise,  whereas,  in  fact,  the  issue  was  on  a 
joint  and  two  several  demises  of  Rees  and  Terry.    This, 
they  contended,  was  a  fatal  variance. 

JjudloWf  Russel,  and  Ryan,  contra.  There  is  no  uncer- 
tainty in  the  description  of  the  Court;  and  though  the 
Pailiamentary  title  of  the  Court  is  not  used,  yet,  from  its 
being  said  to  be  held  before  William  Wing^eld  and  R.  M. 
Caflberd,  Esquires,  his  Majesty's  Justices  of  his  Court  of 
Great  Sessions,  it  can  mean  no  other  Court ;  and  in  the 
very  act  cited,  this  Court  is  called  (in  §  6)  by  the  name  of 
Sessions  only.    And  as  to  the  way  in  which  the  issue  was 
alleged  to  have  been  joined,  there  was  a  case  of  a  bill  in 
Chancery  being  stated  to  be  before  the  Right  Hon.  Lord 
Henley,  and  it  was,  when  produced,  a  bill  before  Sir  Ro- 
bert Henley,  Knt.,  and  it  was  held  no  variance:  and,  in  an« 
odierGase,anindictmentforperjurystatedatrialtohavebeen 
before  one  Judge,  and  the  record,  when  produced,  stated 
(as  usual  in  records  of  trials  at  assizes)  that  it  was  before  the 
Judges,  and  it  was  held  to  be  no  variance :  and  in  the  re- 
cent case  of  Rex  v.  Powell,  the  indictment  alleged,  that 
there  was  a  bill  in  Chancery  against  three  persons,  who 
were  named,  and  it  was,  when  produced,  a  bill  against 
those* three  and  a  fourth,  and  it  was  held  to  be  no  va- 
riance.   That  was  a  stronger  case  than  the  present ;  as 
here  a  joint  demise  is  alleged,  which  is  true,  though  there 
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Park,  J« — On  the  congtruction  to  be  put  on  thettit 
4  Geo.  4|  c.  34,  I  do  not  feel  myjself  boand  to  give  nj 

Williams,     opinion ;  and  as  to  the  other  points : It  is  in  the  first  placi 

clear,  that  where  judicial  officers  have  a  power  giTenthap 
by  the  Crown,  in  their  appointment,  to  delegate  their 
powers,  they  may  lawfully  do  so;  as  has  been  instaneeJ 
in  the  cases  of  the  Recorder  of  London,  and  the  JadgM 
of  Wales,  who  have  such  a  power  given  them ;  bat  Ik 
Judges  of  England  cannot  delegate  their  powers,  be* 
cause  no  such  authority  is  g^ven  them  by  the  patents,  «^ 
der  which  they  hold  their  offices.    Under  this  charter  Am 
the  Crown,  the  defendant  claims  a  right  to  act  as  a  jostMS 
of  the  town  of  Denbigh,  by  virtue  of  his  office  of  dcpvtf 
alderman ;  and  I  am  cleariy  of  opinion,  that,  as  he  daiBMi 
by  virtue  of  this  office,  so  to  act,  he  is  entitled  to  notice  of 
action,  if  his  claim  to  this  right  is  disputed ;  and  1  think, 
that,  no  notice  having  been  given  in  this  case,  the  plaii- 
tiff  roust  be  nonsuited. 

Nonsoit. 

C.  Phillips^  Oodson^  and  J*  JeruiSf  for  the  plaintiC 

Campbellf  fur  the  defendant. 

[ Attornies —  Jones  and  Willuntu  jr  Evm,} 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROYD,ft  LITTLBDALB,  JS. 

In  Bank. 

iVov.  7iA.  Godson  moved  to  set  aside  the  nonsuit  in  this  case,oa 

three  points.  \sU  That  the  defendant  was  not  by  the 
charter  entitled  to  act  as  a  Justice  of  the  Peace,  for  that  he 
was  only  deputy  as  Alderman ;  and  that  judicial  author- 
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i^  was  Qot  allovred  to  be  delegated,  unlesB  by  the  ex- 
press words  of  some  act  of  Parliament  or  charter.  2nd. 
iTbat  however  a  Justice  might  be  entitled  to  notice  of  ac- 
tkniy  the  defendant,  being  a  deputy  Justice,  was  not ;  and 
it  would  be  obsenred  that  he  did  not  act  in  his  own  name, 
liie  name  of  Copner  Williams,  his  principal,  appearing 
tkroogfaout  the  proceedings ;  and  even  the  signature  was 
*  J.  C.  Williams,  by  John  fFilliafns  (the  defendant),  his 
Uffmltjf!*  And  3r</.  That  even  if  he  were  a  Justice,  he 
iMid  no  authority  over  the  plaintiff,  as  a  domestic  servant ; 
mdy  therefore,  as  he  was  acting  on  a  subject  matter  over 
irUdi  be  had  no  jurisdiction,  be  was  not  entitled  to  notice 
if  action. 

AsBOtT,  C.  J^—If  he  acted  as  a  Justice,  hanA,  fide^  he 
is  entitled  to  notice  of  action,  though  he  exceeded  his 
isthority. 

■ 

Chdwn.  If  be  had  authority  over  the  subject  matter 
of  the  offence,  be  would  be  entitled  to  notice ;  but  if  it  is 
I  sobject  maltter  in  which  no  justice  at  all  can  have  a 
jnrisdiction,  I  submit  that  he  would  not  be  entitled  to 
inch  notice.  And  he  cited  Prestidge  v.  fFbodman^  2 
Dow.  &  Ry.  43. 

BATLEY,J_If  a  Justice  acts  on  a  bondjide  belief  that 
he  has  authority  over  the  subject  matter,  be  is  entitled  to 
notice  of  action. 

The  Court  granted  a  rule  nisi^  on  the  first  and 
second  points,  and  refused  it  on  the  third 
point. 


Id  thecaieof  Mo/tiu  v.  Weth^t  of  the  Boroogh  Court  of  South- 

1  Lev.  76»  it  is  statedt  that  the  wark,  all  appoint  deputies  to  do 

ieeorder  of  Loudon,  the  Recorder  their  duties.    The  Judge  of  the 

if  Northampton,  and  the  Steward  Palace  Court  is  also  a  deputy  to 

HH 


CASE3  ON  THB 
y«re  oeber  demMeiu    And  they  died  MtmnUUfimj. 

JhuntoOf  iu  reply.  The  distioctaoA  is  beiwtea  natlBr 
of  allegatMin  and  mailer  of  descriptton ;  the  matt  ckal 
were  oases,  of  aUegatio««  irbera  k  is  suAcieiii  !• 
vbat  is  tru^g  and  caa  1»e  proFod^  tbougb  ^ometiijiig 
m  tnie  also;  btft,  Jo  matters  of  descrJ^iMi«  Uie  ikimgi 
be  proFed  as k  isdoscribed.  Amd  he  cited  Gfreen  t«  An* 
Htf^,  1  Pbil.  L,  Ev.  214  That  a  hill  iras  filai  agMl 
two  or  three  peraoos  is  matter  af  allegation  $  but  fan 
tbey  describe  the  way  i«  wfaieh  John  Doe  is  piaintiil  V 
tbejr  had  alleged  John  Doe  to  be  platntiff*,  that  wooU 
have  been  proved  by  shewing  him  plaintiff  4ni  m  demiwi 
but  if  they  undertake  to  describe  bow  he  is  plaintiff,  they 
nuist  do  it  correctly. 

• 

Paek,  J«.^l  am  clearly  of  opiaioa  that  the  fivsl  abyss* 
tion  as  £aal  tp  the  first  eigbl  counts.  The  act  of  I^niia* 
meni;  giires  this  court  a  certain  name.  TIm  descrqiCisD 
here  is  uncertain ;  for  bow  can  we  know  wfaedier  Iha  is* 

• 

dictment  was  found  at  a  Court  called  the  General  Sessioss 
or  at  the  Gneat  Sessions.  As  to  the  second  objeclioB: 
The  question  is,  whether  U  is  matter  (^  allegatkm  ersf 
descriptioa.  Nothing  is  more  important  than  to  dtsenfcs 
correcdy.  Here  they  state  that  John  Doe  was  plahliff 
on  a  joint  demise  of  two  persons;  tbey  undertake  lode* 
scribe  bow  he  was  plaintiff;  this  is,  therefore,  not  matter 
of  allegation  but  of  description.  The  defendants  masi, 
therefore,  be  acquitted. 

Verdict-JNot  Goii^. 

LtuUoWf  Mussel  and  Byan^  for  the  prosecution. 

TauntOHf  Campbell^   Cross^  and  Maule^  few  the  de» 
fendants. 

[Attoroies — Stolu$  and  Deert  I*  CookeJ] 
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Bromaoc  and  Another  v.  Pbosscr.  AuguH^otk, 


kVjyER  of  the  plaintiflTs  in  their  business  as  bankers,  Sembie,  that 
edefendantsayinor  that hehadjustheard that Bromasfe  ""^'^  isnecet- 

•^      %;  /  ®      sarj  to  ground 

Sne^d  s  bank,  at  Brecon,  had  stopped  payment,  and  an  action  for 
h^  must  ride  over  to  Brecon  to  try  to  get  hfs  money  JIf"o'^"°i^*''*' 
>m9  of  their  notes  that  he  held.    It  was  laid  as  spe-  proved  to  be 
i^OkngBy  that  he  had  injured  the  circulation  of  their  IndwUhoutrnft^ 
I.    Plea General  issue*  lice,  no  action 

lies  for  the 

16  evidence  on  the  part  of  the  plaintiffs  proved,  that  speaking  of 
l^fendant  had  spoken  the  words,  and  that  just  after-  Jh^^^e  wS** 
Is  there  was  a  considerable  run  on  the  plaintiffs*  bank,  and  actionable 
for  the  defendant  it  appeared,  that  he  was  a  holder  j^d^tloll^h'l^. 
B  QOtes  of  this  bank,  and  that  he  really  had  been  told  jury  resait  to 
the  bank  had  stopped  payment,  and  that  he  actually  the  speaking  of 
from  his  residence  at  Crickhowel  to  Brecon  to  iret  ^*™'  ^^' 

°       temble,  that 

for  the  notes  he  held ;  but  that,  when  he  got  to  the  the  defendant 
,  and  wa$  told  that  they  had  not  stopped  payment,  ^^enl^i^w^^ 
lyen  had  had  a  run  on  them,  he  said  he  would  keep  go  i°to  e?i- 
oCes,  as  they  were  as  good  to  him  as  the  money :  and  that  he  spoke 
ihev  appeared,  that,  on  his  return  to  Crickhowel,  he  ^J'®  "^^^^^  ?®^ 

',__  _  .  _  yid«  and  without 

tbe  witness  to  whom  he  had  spoken  the  words  on  malice. 
i  the  action  was  brought,  that  the  story  of  the  Brecon 
.having  stopped  payment  was  all  false;  for  that  he 
feen  to  Brecon,  and  found  them  going  on  with  busi- 
the  same  as  usual. 


npbellf  (or  the  plaiotifik*  had  objected  to  the  evidence 
lese  facts  as  inadmissible,  as  no  justification  of  any 
had  been  put  on  the  record. 

RK,  J.,  was  of  opinion,  that  the  evidence  was  ad» 
ble,  to  prove  that  the  words  were  not  maliciously 
^n. 


CASES  ON  THE 

Taunton^  for  the  defendant,  contended,  tbat  if  the  jury 

were  satisfied  that  the  defendant  spoke  the  words  btmd 

^^      '  Jide^  and  without  malice,  he  would  be  entitled  to  a  yerdicb 

PaouBR.      though  the  words  might  be  untrue,  and  damage  migh 

ensue  from  the  speaking  of  them ;  and  that,  to  support 

the  action,  they  must  have  been  spoken  maliciously. 

Campbell^  contra.    All  words  spoken  of  another  to  Ae 

injury  of  his  reputation,  being  untrue,  must  be  takaifo 

be  maliciously  spoken;  and  are  actionable,  unless  the 

communication  be  of  a  privileged  nature,  as  made  to  a 

\  man's  attorney,  or  counsel,  or  the  like. 

Park,  J...T0  support  an  action  for  words,  malice  ii 
essential ;   but  malice   may  be  presumed  by  the  jmy, 
either  from  their  being  false,  from  the  nature  of  the  woidi 
themsefves,  from  the  manner  of  the  speaking  of  them,  or 
from  other  evidence;  but  then  the  absence  of  malice,  mty 
be  shewn  on  the  other  side :  and  if  it  were  not  competent 
to  the  jury  to  consider  of  the  question  of  malice  or  00 
malice,  and  for  the  defendant  to  shew  that  he  was  not  ac^ 
tuated  by  any  malice,  the  communications  of  society  mud 
be  at  an  end.   I  shall  leave  the  facts  to  the  jury,  andleafe 
it  to  them  to  say,  whether,  after  what  has  been  proved  on 
the  part  of  the  defendant,  they  are  not  satisfied  that  the 
defendant  spoke  the  words  bondfidCf  and  without  malice; 
for  malice,  express  or  implied,  being  one  of  the  ingredicDto 
of  the  action,  the  defendant  may  have  the  advantage  of 
this  defence  on  the  general  issue. 


Verdict  for  the  defendant* 


Campbell^  for  the  plaintiff*. 


Taunton  and  Maule^  for  the  defendant. 


[Attornies— Bo/d  ^  F.  and  Powell  fy  Co.l 
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COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  C.S.,  BATLET,  HOLROTD,  &  LITTLEDALB,JIS. 

In  Bank. 

Campbell  moved  for  a  rule  nm\  for  a  new  trial,  on  two 
grounds,  IsL  Because  the  evidence  of  the  defendant 
having*  previously  heard  statements  from  others,  simi- 
lar to  those  he  made,  ouf^ht  not  to  have  been  received. 
And  2nd.  For  misdirection  of  the  learned  Judge.  And 
he  contended,  that,  if  actionable  words  were  spoken  with* 
oat  there  being  any  reason  to  induce  the  speaking  of  them, 
and  without  the  communication  being  of  a  privileged  na« 
tare,  that  the  party  injured  would  be  entitled  to  a  com* 
penaation,  though  no  actual  malice  appeared  in  the  de» 
fimdant. 

The  Court  granted  a  rule  nisi. 


Bkomaob 
&  Another, 

Prosssb, 


ifav.  6th. 


MONMOUTH  ASSIZES. 


Tripp,  Gent,  one,  &c.,  v.  Thomas. 


August  21#l. 


Action  for  words  spoken  of  the  plaintiff  as  an  attor-  .„  ^     .,  ,^ 
«ey,  imputing  to  him  that  he  had  caused  false  witnesses  defendant,  in 
to  be  produced  on  the  trial  of  a  cause.  ■''  ■f*^'*"  ^"^' 

■^  words  spoken 

The  defendant  had  suffered  judgment  to  go  by  default;  of  an  attoraej« 

and  when  the  jury  were  impanelled  before  the  Under-  L^^efaT^lS 

Sheriff,  under  a  writ  of  inquiry,  the  plaintiff's  Counsel  ad*  ^J^  ^^^  ezecu- 

dressed  the  jury,  but  did  not  call  any  witnesses,  nor  ad-  ©f  Uiquiry,  nei- 
ther plaintiff 
Dor  defendant  goes  into  any  evidence  of  any  kind,  the  jury  are  entitled  to  give  such  moderate 
^•oaget  as  tb«y  think  ought  to  be  paid  fur  the  speaking  of  an  attorney  the  words  Iftid  in  the 
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^yj^       duce  any  evidence  of  any  kind.    The  defendant'a  Comi. 

Tripp,  O^t.  sel  also  addressed  tlMjorv,  but  called  HO  witeesses.    The 

9^    '      Under-Sheriff  read  the  whole  of  the  declaration  to  the 

Tb^mmt.      jury,  and  told  them  to  give  such  damages  as  they  thougbt 

right  for  the  injury  done  Up  the  [plaintiff  by  the  speaking 

of  these  words. 

The  jury  found  a  verdict  for  plaintiff Damage8»4N 

COURT  OF  KINO'9  BENCH. 

f 

In  Bank. 

• 

Nov.  9th.  Ludlow  now  moved  to  set  asfde  the  inquisition,  on  the 
ground,  that,  as  no  evidence  had  been  adduced  before  the 
jury,  they  were  only  justified  ia  giving  nominal  damagesi 
the  judgment  by  default  admitting  some  damages  to  be 
due,  but  admitting  no  certain  amount  above  a  farthing. 

Abbott,  C.  J_The  judgment  by  default  admits  Ae 
speaking  of  the  words  as  lard  in  the  declaration,  and  tbit 
the  plaintiff  was  an  attorney  is  also  alleged  ;  andthejurj 
had  a  right  to  give  damages  for  such  speaking,  without 
any  further  evidence  than  the  defendant  admitting  tie 
fact  by  letting  the  judgment  go  by  default*  The  jsff 
do*  not  appear  to  have  given  vindictive  damages;  aid  I 
think  we  should  do  wrong  to  disturb  their  verdict. 


Tbe  oftier  Judges  eotemtei. 


Rifle  fVfUiCu* 


OXFORD  CIRCUIT,  5  GEO.  IV. 


GLOUCESTER  ASSIZES. 


f^  Crown  Side.) 


BEFORE   MR.  JUSTICE  LITTLEDALE. 


Rex  v.  James  Gardner.  Awfuuf^tk. 

Indictment  for  robbery.  i, ,,  equally  a 

The  prosecutor  proved  that  the  prisoner  obtained  his  robbery  to  ci- 
moDey  by  threatening  to   accuse   him  of  an  unnatural  from  a  penon 

crime.  ^y  threatening 

,  11*°  accuse  him 

The  prisoner's  defence  was,  that  the  prosecutor  had  of  an  annaturai 
made  an  attempt  to  commit  such  a  crime,  and  had  volun-  the^^art^'wf'" 
tarily  given  him  the  money  not  to  prosecute  him  for  it.        threatened  ha* 

been  gniltj  of 
such  crime  or 

LiTTLEDALE,  J.,  ruled,  that  it  was  equally  a  robbery  to  °°^ 
obtain  a  man's  money  by  intimidating  him  with  a  threat 
of  an  accusation  of  an  infamous  crime,  whether  the  prose- 
cutor were  really  guilty  of  the  crime  or  not ;  as,  if  he  was 
guilty,  the  prisoner  ought  to  have  prosecuted  him  for  it, 
and  not  have  extorted  money  from  him:  but,  if  the  money 
was  given  voluntarily,  and  without  any  previous  threat, 
the  indictment  could  not  be  supported. 


Verdict— Not  Guilty. 


TSoisSftor  the  prosecution. 
Justice^  for  the  prisoner. 


[Attornies — Newman  and .] 
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ADDENDA. 

COURT  OF  KINO«  BENCH. 
(Michaelmas  Term,  1 824.) 

BBfORR  ABBOTT,  O.  J^  BATLBT,  HOLROTD,  ft  LITTLBDALi|ll. 

In  Bank. 

1824.  ^ 

Nov.  i6ih.  Lang  v.  Anderdon. 

See  anie,  p.  ITl.^Tbe  rale  itift  for  a  new  trial  im 
came  on  to  be  argued. 

The  Atiomey^OenertUf  Oumey,  and  Kaye^  afcewad 
cause.  Hie  question  is,  was  the  sailing  in  this  case  • 
sailing  frOniDemerara  within  the  policy  ?  If  it  had  beea 
warranted  to  sail  only,  there  could  have  been  no  qoestioBf 
and  the  word  *^  from*'  can  make  no  real  difference.  It  hii 
been  settled,  that  a  warranty  to  sail  is  complied  with  by  the 
vessel  bond  fide  breaking  ground,  though  she  does  not 
clear  the  port.    This  was  a  small  vessel,  and  took  is  her 

m 

whole  cargo  at  the  town ;  and  got  away  from  the  tomf 
and  port,  and  had  got  two  miles  and  a  half  on  her  voyags^ 
even  out  of  the  river,  when  the  pilot  thought  that  she 
could  not  get  over  some  shoals  about  ten  miles  fbrthtf 
on.  Now  the  objection  is,  that  she  had  not  at  that  foam 
complied  with  the  warranty  to  sail  from  Demerara,  bs« 
cause  she  had  not  passed  these  shoals,  on  the  otitiiife  sf 
which  large  vessels  take  in  their  cargoes;  and  this  beiif 
a  warranty  to  sail  from  Demerara,  it  is  not  iUfilled  as- 
less  the  ship  has  passed  these  shoals,  which  are  contended 
to  be  at  Demerara.  Lord  Chief  Justice  Gibbs,  in  \m 
judgment  in  the  case  of  Moir  v.  The  Royal  EmehtMp 
Assurance  Company,  6  Taunt.  241,  lays  down,  that  where 
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ttore  is  a  warranty  ^*  to  sail"  on  or  before  such  a  day^  when 
Ae  ship  breaks  ground,  and  gets  under  weigh,  the  war- 
ranty is  complied  with.  There,  the  ship  had  not  got  out 
of  the  port ;  but  this  ship  had  left  the  town  and  the  rirer, 
and  had  got  into  open  sea ;  and  the  only  reason  for  her 
Bol  proceeding,  was,  the  danger  arising  from  shoals  ten 
■dies  further  on  the  voyage.  The  argument  on  the  other 
side  189  that  as  large  ships  do  not  pass  the  shoals,  the  port  of 
Demerara  extends  to  them.  If  a  vessel  had  gone.out- 
waord-bound  from  London  to  Demerara,  and  had  moored 
twenty-four  hours  outside  them,  and  had  even  taken  out 
■ome  part  of  her  cargo  there,  could  it  be  contended  that 
this  was  a  completion  of  the  voyage  f  and  that  wouId.be 
Ae  converse  of  the  present  case.  There  is  no  evidence 
dbaty  outside  the  shoals,  any  port  dues  are  payable.  The 
inestion,  whether  the  vessel  had  left  Demerara,  was  a 
(neetion  for  the  jury,  and  that  question  they  have  de- 
cided. 

Semrkitf  Campbell^  and  F.  Pollock^  contra.  This  ship 
raeto  sail  yVom  Demerara;  and  a  great  deal  has  been 
wid  about  the  town  and  the  river.  Now  the  name  of  the 
Isim  is  George-town,  and  Demerara  is  the  province. 
Ksfr  it  is  contended,  that  the  port  did  not  extend  to  the 
place  wbere  this  ship  was,  because  it  was  beyond  the 
■eoA  of  the  river;  but  if  that  were  so,  no  large  ship  ever 
wmofl  within  the  port.  The  case  of  an  outward-bound 
Mp  bee  been  put,  but  that  is  not  at  all  analogous ;  be- 
eiMe^  if  a  ship  discharges  at  two  or  more  ports,  the 
hil  port  is  the  port  of  discharge. — Suppose  the  policy 
ttand  from  Jamaica  warranted  to  sail  on  or  before  July 
ft;  if  the  ship  had,  b(md  fide^  commenced  her  voyage,  it 
Viold  be  a  compliance  with  the  warranty ;  but  if  it  was  a 
wwianty  to  sailjrom  Jamaica,  this  clearly  would  not  be 
CMplied  with  by  her  sailing  from  port  to  port  in  that 
Umi  before  the  day :  and  in  a  g^eat  many  places,  vessels 
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of  any  burden  can  never  get  within  three  miles  of  tbi 
shore.    When  the  words  are  ^  to  sail  from/*  they  must  hi 
AiTDBRDoir.    ^^^^  ^o  mean  a  leaving  of  all  places  where  ships  ever  loidi 
and,  in  fact,  the  place  where  this  ship  came  toancbor  wm 
as  much  a  part  of  Demerara  as  any  other  place  in  or  oit 
of  the  river.    It  may  be  said,  that  where  the  ship  reeeifdl 
her  cargo  was  the  place  meant  as  Demerara  in  the  poUcyi 
but  then  the  policy  is  ^  on  ship  or  ships:"  and  if  the  party 
had  two  ships,  one  of  one  hundred  tons,  and  the  other  sf 
four  hundred  tons,  the  one  would  take  in  her  cargo  ip  As 
Hver^  and  the  other  would  take  in  her's  on  the  oafside  of 
the  shoals ;  and  if  the   small   one  sailed   to  a  places  s 
mile  short  of  the  place  where  the  large  one  lay,  the  ferMr 
would  have  sailed  from  Demerara,  and  the  latter  wooM 
be  still  at  Demerara.    The  best  course  for  commerce  ii,  to 
have  instruments  expounded  by   certain   g^eneral  mlei 
of  construction,  and  not  to  let  the  construction  in  each 
particular  case  go  on  the  particular  facts  of  that  case. 
And  they  cited  Mdr  v.  The  Royal  Exchange  Assuranee 
Compant/;  and  contended,  that  the  words  *Uo  sail  from'' 
a   place,  were  equivalent  to   the   words   ^'to  depart," 
which  were  used  in  the  policy  in  that  case.   The  questios 
is.  What  is  Demerara  f    Now  it  is  clear,  that  the  placa 
to  which  all  ships,  both  large  and  small,  go,  constitate 
but  one  port  of  Demerara ;  and  the  very  reason  of  tbe 
warranty  is,  that  the  ship  shall  have  passed  certain  dan- 
gerous places,  before  a  particular  time  of  the  year,    fiot 
if  the  warranty  is  complied  with  in  this  case,  the  ship 
might  have  stayed  at  the  place  where  she  cast  anchor  ((ir 
an  indefinite  time,  and  yet  have  the  full  benefit  of  the 
policy. 

Abbott,  G.  J. ^The  Court  will  take  time  to  conaidtf 

of  this  case  before  they  deliver  their  judgment. 

It  has  been  lon{(  settled,  that  her  cargo  and  clearances  ODboifdi 
if  a  ship  breaks  ground,  hanA  fide,  it  is  a  compliance  with  a  warnity 
to  proceed  on  her  voyage,  with      to  sail  on  or  before  a  paiiieRltf 
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4  Mb  it  io,  though  the 
e  may  be  at  luid  from  a 
iland  (as  at  and  from  Ja* 
ind  the  ship  may  be  only 
mg  from  one  port  ta  an- 
tlMtislandt  to  join  convoy 
ke.  Band  ▼.  NhU,  Cowp. 
rkMuon  y.  Fergmon^ 
161 ;  Wright  ▼.  Shiffner, 
515.  But  in  the  case  of 
r  r*  Niwuham^  3  M.  &  S. 
reigfat  and  goods  were  in- 
■t  and  from  Portneuf  to 
,  warranted  to  sail  on  or 
Mober  S8.*'  The  ship 
Ked  at  Portneuf*  which  is 
iki  up  the  river  St  Law- 
ad  od  the  S6th  of  October 
the  riter  to  Qtfe- 


bec,  with  an  incoinplete  cr^w; 
and  at  Quebec  completed  the 
crew,  and  obtained  a  clearance* 
and  sailed  from  Quebec  on  the 
50th.  Held,  that  the  dropping 
down  from  Portneof  did  not  sa- 
tisfy the  warranty  to  sail;  for  thati 
to  sailylneans  to  sail  on  her  voyage, 
that  is,  with  her  clearances,  and 
equipt  for  the  voyage. 

But,  in  Moirf.  I%e  Rogml  Ar- 
change  Asturanee  Campm^,  the 
Court  held,  that  a  ship  breaking 
ground  to  proceed  on  her  voyage, 
but  not  getting  out  of  port,  is  not 
a  compliance  with  a  warranty 
'*  to  depart**  on  or  before  a  parti- 
cular day.** 


Lxtili 


V, 


GaRRBTT   v.  HANDLHt. 


Nov.  iGih. 


onte^  p.  217,  The  rale  niri  fof  a  new  trial  coming 
le  argued,  the  Court  called  on  the  plaintiff's  Coun* 
iiipport  the  rule. 

m 

Aitomey^Oeneral  and  Campbell.  This  rule  was 
!  for  on  two  grounds.  1st.  Because  it  appeared  at 
ial  that  the  plaintiff  was  a  partner  in  the  bank  of 
I.  Bodenhamand  Co..  at  Hereford,  and  that  the  mo- 
ss advanced  by  that  firm  to  Gibbons;  and  though  it 
dvanced  by  them  at  the  instance  of  the  plaintiff, 
I  Gibbons  and  not  the  plaintiff  was  debited  in  their 
f  they,  and  not  the  plaintiff,  should  have  brought 
tkin.  Now,  as  the  money  was  advanced  by  Boden- 
nd  Co.,  at  the  instance  of  the  plaintiff,  he  was,  in 
tf  l«w,  debtor  to  them,  and  tber^lbrci  the  defendant 


Ifa  plaintiff  has 
been  applied  to 
to  lend  money 
to  A,,  and  the 
plaintiff  re- 
qatfts  afirm^of 
which  he  is  a 
member,  to  do 
tOf  and  they  ad- 
vance the  mo- 
ney, debiting  A. 
in  their  books: 
the  plaintiff  can- 
not maintain 
an  action    a- 
gainst  a  third 
person,  who  has 
guarantied  the 
re-payment  of 
the  money  to  be 
advanced  to  A. 
by  the  plaiotiC 
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is  liable  to  faim  for  the  amount:  and  it  has  been  hdd, 
that  if  a  written  agreement  ig  made  with  one  person  onfy, 
for  tlie  benefit  of  more,  that  person  may  bring  an  action 
on  it.  As  to  the  2nd  point :  That  it  was  incumbent  sa 
the  plaintiff  to  prove  that  the  defendant  had  not  made  pio- 
vision  for  the  re-payment  of  the  money The  onu9  cer- 
tainly must  lie  on  the  defendant,  to  shew  what  pronsooD 
he  had  made,  as  the  plaintiff  could  know  nothing. on  tiie 
subject ;  and,  after  the  lapse  of  so  much  time  (the  guaiw 
anty  having  been  given  in  the  year  1818),  the  questioii, 
whether  the  defendant  had  made  provision,  should  have 
gone  to  the  jury* 

Batlet,  J.  ..You  might  have  gone  to  the  defendia^ 
and  have  asked  him  what  provision  he  had  made. 

Jervis  and  TYiuia/,  contra^  were  stopped  by  the  Court. 

Abbott,  C.  J. My  learned  Brothers  think,  that,  od 

the  first  point,  the  nonsuit  was  clearly  right.  The  letter 
of  the  defendant,  is  to  the  plaintiff  alone,  and  takes  no 
notice  of  his  partners:  and  if  the  plaintiff  had  borrowed 
the  money  of  his  partners,  and  then  advanced  it  to  Gib- 
bous, this  action  would  have  been  rightly  brought;. bot 
Gibbons  is  made  debtor  to  the  firm  for  this  money,  and 
the  plaintiff  is  not.  The  Court  mtist  therefore  dischaige 
the  rule. 

Bayley,  J. — It  was  an  essential  part  of  the  allegattoo 
of  this  declaration  that  the  plaintiff  advanced  theinoofff 
whereas  the  proof  is  that  the  firm  did  so. 

HoLROYD  and  Littledale,  Js.,  concurred. 

Rule  discharged. 

InanactionoBacontracty  if  there     joinediD  tbeactioD  wbohasiiot,iiis 
be  EDy  party  who  ought  to  have      agroundof  Donsuit;  butinactioDS 
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4dS 


MkiOf  theomiiBioDof 
'bo  should  hare  joined  as- 
,  is  Dogroand  of  nonsuit, 
re  a  person  is  held  out  to 
:obea  partner  in  a  trade. 
Id  in  an  action  on  a  con- 
the  firm,  unless,  at  the 
tnct  eyidence  is  given 
I  DO  interest  in  the  mat- 
then,  the  action  will  be 
bk,  tliough  he  is  not 
the  bringing  of  it.  Teed 
ly,  14  East,  210.  This 
portant;  as  it  frequently 
hat  the  person  so  held 
utner  is  a  most  material 
ft  the  firm  he  is  thus 

with.  In  the  case  of 
WMowle,  2  Taunt  524, 
iy  that  it  was  no  ground 
that  a  dormant  partner, 
a  share  of  the  profit  of 
tct,  but  Wiis  not  privy  to 
g  of  it,  had  not  joined  in 


bringing  the  action.  And  in  the' 
caseof MmMMii  t.  QtUtlU  2  Taunt 
325  (n),  where  the  plaintiff  had 
entered  into  a  contract  with  the 
defendant,  and  had,  afterwmrdt, 
let  other  persona  have  shaves  of 
the  benefit  of  the  contract;  it 
was  held,  that  the  persons  who 
had  these  shares  could  not  have 
joined  in  the  action  for  breach  of 
the  contract;  and  that,  therefore, 
one  of  them  was  a  competent  wit- 
ness to  prove  the  original  contract 
between  the  plaintiff  and  the  de- 
fendant. And  in  Lveat  and  Otken 
v.  De  La  Cour,  1  M.  &  S.  249> 
where  one  of  several  partners  made 
a  contract  and  at  the  time  de- 
clared the  subject  matter  to  be 
the  property  of  himself  alone;  it 
was  held,  that  this  declaration 
was  evidence  against  all  the  part- 
ners, and  that  they  could  not  sue 
on  tlie  contract 


18841. 


n  and  Others,  Assignees  of  Sweet,  v.  Chadlby.        Now.  i6th. 

nief  p.  174.    The  rule  nisi  for  entering  a  verdict 
lefendant  now  came  on  to  be  argued. 

^att  shewed  cause.  I  submit  that  the  Lord  Chief 
I  direction  was  perfectly  right.  The  question  is, 
r,  by  this  arrangement,  the  debt  due  from  the  de- 
James  Chadley  was  put  an  end  to.  I  contend, 
extinguish  the  debt.  Sweet  should  have  given 
ritten  discharge  to  the  defendant,  and  for  that  dis- 
there  should  have  been  some  consideration :  but 
» receipt  of  any  kind  was  given.   As  there  was  no 


Cbadley. 
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,tjW4^,      writing,  what  is  to  compel  Robert  Cbadley  to  auwetltr 

CuxoM       tbe  debt  of  bis  brotberf  for  tbat  is  tbe  effect  of  diis  w- 

AvigD^'of  i^Dgement.    Without  some   undertaking  in  writing  k 

SwEST,      certainly  would  not  be  bound.    This  case  is  not  soi  stray 

as  tbe  case  of  Wyatt  v.  The  Marquis  ef  Heri/ard^S  Bmltf 

147  (a) ;  as,  there,  tbe  plaintiff  had  a  written  security  (team 

the  steward,  and  therefore  bad  a  remedy  against  bia; 

but  Sweet  could  never  have  any  right  of  action  againit 

Robert  Cbadley,  as  there  was  no  writing;  and  as  this  wai 

a  paying  by  him  of  the  debt  of  another, 

Baylet,  J. There  you  are  quite  wrong,  Mr.  Mm^ 

rycUt;  for  there  are  many  cases  which  decide,  that  a  man, 
by  word  only,  may  take  a  debt  upon  himself,  dischargisg 
the  principal  debtor.  In  this  case,  Robert  owes  Jamei 
money ;  and,  by  this  arrangement,  Robert  is  to  pay  Sweet 
what  he  would  otherwise  pay  to  his  brother, 

Marryatt.  There  was  no  evidence  at  tbe  trial  thsl 
Sweet  knew  that  one  of  the  brothers  owed  the  other  mo- 
ney :  all  tbat  came  to  bis  knowledge  was,  that  Robert 
Chadley  desired  him  to  place  James's  account  to  his,  ani 
that  he  consented  to  do  so. 


Oumey,  contra.    Tbe  case  stands  thus :  Robert  Chid- 


(a)  Id  that  case,  the  plaintiff  had 
done  certain  work  for  the  defend- 
ant :  the  Marqui8*8  steward  had 
given  him  his  own  draft  in  pay- 
ment, and  the  plaintiff  gave  a  re- 
ceipt for  it  as  money.  The  draft 
was  dishonoured,  and  the  steward 
gave  the  plaintiff  another  draft, 
which  was  also  dishonoured.  Thia 
action  was  therefore  brought 
against  the  Marquis;  on  whose 
f«rt  it  was  contended,  tfwt  the 


plautiff,  by  taking  two  of  thi 
steward's  drafts  sucoessivdyt  hd 
accepted  his  aecority  Ibr  tlie  ao* 
ney,  and,  therelbret  conkl  Mi 
charge  the  defendant  But  tbe 
Court  held  the  defendant  stiO  Bf 
ble  for  the  work  done^  onloi  be 
could  shew  ''that  be  waaia  0f 
way  prejudiced  by  the  stewaif^ 
having  given  his  own  ssciprit|  l9 
the  plaintiff,  and  taken  the  MO^* 
receipt.** 
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ley  owes  nMmey  to  Jameai;  and^he  two  ag^ee  with  Sweet, 
4luit  Robert  should  pay  a  sum  to  Sweet  in  discharge  of 
James;  and,  in  pursuance  of  this,  Robert  is  debited  to  the 
amoant  in  Sweet's  books.  Under  this  arrangement,  the 
paitiea  went  on  till  after  the  bankruptcy  of  two  of  them; 
I^tberefinre  submit  that  this  was  a  perfectly  legal  bargain, 
and,  therefore,  that  the  assignees  of  Sweet  cannot  now 
recpyer  against  this  defendant. 


487 


CuXON 

&  OtHere, 
Astignees  of 

V. 

Chadlet. 


Abbott,  C.J, — We  shall  consider  of  this  case  before 
we  give  our  judgment. 


Gill  t;.  Cubitts. 


iVov.  \6th. 


See  ante,  p.  163.    The  rule  niri  for  a  new  trial  in  this 
came  on  to  be  argued. 


Scarlett  and  Parke  shewed  cause,  and  contended,  that 
a  party  suing  on  a  bill  of  exchange,  which  had  been  stolen, 
ongbt  to  shew  that  he  had  obtained  the  bill  under  circum« 
stances  clear  of  all  suspicion ;  and  it  was  not  at  all  a  new 
principle^  that,  if  a  party  received  a  stolen  bill  of  ex- 
change under  circumstances  that  were  calculated  to  excite 
his  suspicion,  he  could  not  maintain  an  action  on  such 
bill :  for,  in  a  case  a  few  years  since  at  Lancaster,  tried 
before  Mr.  Justice  Holrotd,  in  which  the  party  sued  on 
a  biH  of  exchange  that  had  been  lost,  that  learned  Judge 
left  it  to  the  jury  to  say,  whether  the  party  had  used  due 
caution  in  taking  it,  and  the  jury  were  of  opinion  that  he 
bad  not.  Here,  the  plaintiff's  clerk  did  not  take  the  num- 
bers of  the  notes  which  he  gave  for  it ;  and  he  said,  that 
be  at  all  times  discounted  bills,  having  any  respectable 
acceptance,  without  making  any  inquiry  as  to  the  •  person 


V, 
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that  brought  them.  The  rulen,  that  erery  peraon  nmug 
OD  a  stolen  note  or  bill  is  boand  to  shew  that  he  gate 
CuBiTTs.  ^due  for  it  in  a  fair  way ;  and  if  the  mle  were  otherwisei' 
any  person  who  had  discounted  a  stolen  bill  might  recofer' 
on  it,  though  he  had  previously  held  out  every  temptatioi 
to  persons  to  bring  stolen  bills  to  him  for  him  to 
them. 


Gurnet/f  and  F*.  Pollock^  contra^  after  citing  the 
of  Lawson  v.  fFeston^  4  £sp«  56,  contended,  that  if  thtiv 
was  a  difference  between  that  case  and  the  present,  ilf 
was  in  favour  of  the  plaintiff;  because  the  plain(iff*s 
clerk  not  only  acted  bond  fide,  but  thought  that  he  knew 
the  features  of  the  person  who  brought  the  bill  to  be  diiN 
counted.    The  proper  question  to  be  considered  is-JM 
the  party  act  bond  fide  in  taking  the  bill  f     If  we  were  Is 
consider  it  on  the  question  of  carelessness,  it  would  bs 
against  the  defendant,  for  he  might  have  saved  the  whole 
loss  by  indorsing  the  bill  specially ;  and  his  midh^  a 
bill  by  a  coach,  with  a  general  indorsement  on  it,  was  m 
greater  want  of  care,  than  a  person  afterwards  disoounW 
ing  the  bill  in  the  way  of  his  business.    His  Lordship 
spoke  of  a  board  being  posted  up,  inviting  suspicious  per- 
sons; which  was  putting  the  case  very  strongly:  for,ia- 
stead  of  that,  the  case  was  that  of  a  respectable  deri^ 
acting  bond  fide,  being  once  deceived  by  discounting  a 
bill,  brought  by  a  man  whose  person  he  thought  he  knew 
before.    In  the  case  tried  at  Lancaster,  the  party  had  not 
acted  bond  fide;  but  where  a  person  has  acted  bondjide, 
and  given  a  full  consideration  for  a  bill,  no  case  has  yet 
decided,  that  mere  want  of  caution  on  his  part  is  a  bar  te 
his  recovering.    It  is  of  the  greatest  importance,  thal^ 
in  a  great  commercial  country,  the  circulation  of  billt 
should  be  most  free.    The  Court  can  know  little  of  the 
manner  in  which  mercantile  business  is  transacted.    Bill- 
brokers   continually  discount  for  persons  they  do  net 
know,  provided  they  consider  the  names  on  the  bill  sirf* 
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icient  to  secure  its  p«yment  at  maturity :  and  if  it  were 
permitted  to  be  a  defence,  that  the  party  had  not  used 
sufficient  caution  when  he  took  a  bill,  it  would  com* 
pletely  paralyze  the  circulation  of  negotiable  securities. 

Abbott,  C.  J, If,  upon  a  re-consideration  of  this  case, 

1  eoeld  think  that  the  jury  could  have  come  to  a  different 
condusion,  I  should  be  most  anxious  for  the  case  to  go 
down  to  another  jury;  but  I  think  that  the  jury  could 
not  come  to  any  other  conclusion*  There  is,  certainly, 
a  great  difference  between  this  case  and  the  cited  case, 
though  I  diink  that  if  Lord  Kenton  could  have  an- 
ticipated the  consequences  of  his  ruling,  he  would  not 
have  decided  as  he  did.  The  practice  of  robbing  stage- 
coaches of  securities  for  money  has  been  most  frequent ; 
and,  personally,  I  cannot  help  thinking  that  this  practice 
has  been  much  increased  by  the  facility  with  which  the 
stolen  securities  are  disposed  of*  I  should  be  grieved  if 
commerce  could  be  injured  by  the  decision  this  Court  has 
to  pronounce;  but  I  think  that  the  true  interests  of  com* 
merce  will  be  assisted  by  persons  using  due  caution: 
and  the  sooner  it  is  known  that  the  authority  of  the  case 
of  LMWson  V.  Weston  is  at  least  doubted  by  this  Court 
the  better.  I  certainly  wish  that  its  authority  had  been 
doubted  sooner ;  and  I  must  say,  that  the  practice  of  this 
bill-broker's  office  is  highly  inconvenient,  as  itgoes  directly 
to  encourage  robbery  and  fraud. 

Batlet,  J. I  agree  with  Mr.  Oumey  that  the  Lord 

Chief  Justice,  observing  on  the  effect  of  a  board  being 
posted  up,  having  the  words — '*  bills,  having  respectable 
names  on  them,  brought  by  persons  whose  features  are 
known,  discounted  here,  without  any  inquiry  as  to  the 
bringer,"  was  putting  the  case  strongly ;  but  the  practice 
of  the  plaintiff's  office  completely  warranted  it :  for  the 
plaintiff's  clerk  knew  nothing  of  the  bringer,  does  not  ask 
him  a  single  question  as  to  who  he  was,  or  how  he  came 
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by  the  bill ;  and  his  Lordship,  most  properiy,  in  my  opio* 
ion,  left  it  to  the  jary  to  say,  whether  dae  caution  had 
been  used  in  the  taking  of  the  bill.  It  has  been  argaed, 
that  the  question  should  have  been,  Was  the  bill  taken 
bondfide^  and  for  value  f  but  I  consider  it  a  part  of  bona 
Jides 'to  ask  all  proper  questions.  On  referring  to*Ae 
cases,  it  will  be  found,  that  this  point  was,  in  sobalaoe^ 

left  to  the  jury In  the  case  of  Miller  v.  Race  (1  Borr. 

452),  Lord  Mansfield  lays  a  stress  on  the  circumstaiioe 
of  the  stolen  note  having  been  taken  ^  for  a  full  and  fih 
luable  consideration,  in  the  usiial  course  of  Imtmiuf 
and  in  the  case  of  Grant  v.  Faughanj  (3  Burr.  ISU^Mr. 
Justice  WiLMOT  observes  on  the  plaintiff  there  Immg 
taken  the  note  fairly  and  bondjide^  in  the  course  of  tmle^ 
and  with  caution  :  so  that,  in  that  case,  bis  Lordship  mm 
the  very  term  **  caution."  And  in  the  case  of  PeaeoA 
V.  Rhodes^  (Dougl.  632),  Lord  Mansfield  lays  dowa, 
that  the  question  of  mala  fides  was  a  question  for  tlia 
jury;  and  he  mentions  different  g^unds  of  suspicira  ii 
fit  matters  for  their  consideration.  It  is  important  Ibr  Ae 
interests  of  trade  that  it  should  be  known,  that,  if  a  mtt 
takes  a  bill  of  a  person,  whose  name  he  does  not  know; 
and  whom  he  does  not  know  where  to  find,  without  ask- 
ing any  questions,  he  is  not  acting  with  such  snfficieet 
caution  as  to  entitle  him  to  maintain  an  action  on  the  billf 
in  case  it  had  been  stolen. 

HoLROYD,  J. If  the  party  took  this  bill  under  cir- 
cumstances of  suspicion,  merely  because  there  is  (k 
name  of  a  good  acceptor  on  it,  I  think  be  is  not  enttdftl 
to  recover.  I  certainly  cannot  agree  with  die  dbctriM 
laid  down  in  the  case  of  Latoson  v.  Weston.  I  also  tbnd^ 
that  the  jury  are  the  proper  tribunal  to  consider  wbetker 
the  party  acted  with  fair  caution  or  not;  and  I  diiok 
that  in  this  case  they  have  come  to  a  proper  concIusioB* 

Rule  ditcharged. 
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Gray  and  Another  v.  Cox  and  Otheni.  ^^'  ^^• 

See  mtie^  p.  194.    The  rule  nisi  for  a  new  trial  in  this 
Pie  came  on  to  be  argued. 

Searleii  shewed  cause.  If  a  person  sells  goods  for  a 
particular  purpose,  at  a  known  price,  the  Law  raises  an 
inplied  warranty  that  the  goods  shall  be  reasonably  fit 
ftr  that  purpose;  and,  in  fact,  the  copper  sold  by  the  de- 
fsMlants  to  the  plaintiffs  was  wholly  unfit  for  sheathing. 
}fSm  Qumey  argued  that  his  clients  were  only  merchants, 
•pd  sold  what  they  bought ;  but  I  contend,  that  if  they  sold 
SB  article  as  sheathing  copper,  which  was  not  so,  they  must 
be  liable  in  damages :  for  every  party  selling  goods  by  a 
perticalar  description,  impliedly  warrants  them  to  be  of 
Aet  description.  If  a  man  buys  as  a  coach  horse  a  horse 
dart  is  not  so,  and  sells  it  again  as  a  coach  horse,  would 
ll  bo  any  defence  to  him  to  say,  I  bought  it  as  a  coach 
kfliM ;  and,  because  I  so  bought  it,  you  have  no  remedy 
against  me  f  And  he  cited  the  cases  of  lAiing  v.  Fid^ 
geon^  6  Taunt.  108 ;  and  Gardner  y.  G^oy,  4  Camp.  144. 

•/•  L.  AdolphuSf  on  the  same  side,  was  stopped  by  the 
Court,  who  called  on 

Qumey ^  in  support  of  the  rule:  who  cited  Stuart  y. 
fFUkins^  Doug.  1 8 ;  and  Parkinson  y.  Lee^  2  East,  814 ;  and 
aqgoed,  that  every  sheet  of  the  copper  was  stamped  with 
the  words,  *^  The  Mines  Royal  Copper  Company,"  which 
liM  every  buyer  from  what  place  the  copper  came ;  and 
if  the  plaintiffs  wished  to  have  a  security  that  the  copper 
should  last  a  certain  number  of  voyages,  they  might  have 
^ad  an  express  warranty  for  that  purpose.  It  appeared 
that  the  copper  in  question  was  a  part  of  a  much  larger 


m 


1894. 

Gray 

&  Another 

.  V, 

Cox 
&Otheri. 
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quantity,  and  that  there  had  been  no  complaint  of  any 
part  of  the  residue  of  it. 

Campbellf  on  the  same  side.    The  declaration  a?en^ 
that  the  copper  should  be  of  a  sound,  merchantable,  and 
serviceable  quality.    Now,  how  is  thiff  supported  t    Tbe 
copper  in  question  was  at  no  time  described  as  possessiag 
these  qualities,  and  there  was  no  express  warranty  of  aay 
kind.    Therefore,  the  warranty  (if  any)  was  implied.   Tk 
defendants  have  a   warehouse  at  which  they  sell  Aat 
goods ;  the  plaintiffs  come  there,  and  order  gt)od8,  havif 
an  opportunity  to  inspect  them;  and,  no  fraud  being  al- 
leged, the  question  is,  whether  the  vendors  gave  an  Wh 
plied  warranty  against  latent  defects  9     The  role  im 
always  been  caveat  emptor.    Mr.  Scarlett  has  relied  oo 
tbe  case  of  Laing  v.  Fidgeon ;  but  that  case  is  distiB* 
guishable  from  the  present ;  as  in  that  case  there  www 
opportunity  of  inspecting  the  goods:  and  in  uo  cawliw 
it  ever  been  decided,  that  a  defendant  was  liable,  wkft 
there  had  been  an  opportunity  of  inspecting  the  goods. 

Batley,  J. In  the  present  case  there  was  a  ixti 

price;  and  I  would  ask  what  opportunity  tbe  plaintift 
had  of  inspecting  the  goods? 

Campbell.  The  shipwright  who  put  on  the  copper 
was  the  agent  of  the  plaintiff's;  and  he  made  no  ob|6e> 
tion. 


Abbott,  C.  J. —But,  at  the  trial,  the  shipwright  slitii 
that  it  was  no  part  of  his  business  to  examine  thecoppci;  ^ 

Campbell.  This  being  a  latent  defect,  of  which  biik 
parties  were  equally  ignorant,  the  purchasers  should  htf* 
guarded  themselves  by  an  express  warranty  that  tb^ 
copper  was  good  for  a  particular  purpose ;  and  thm  v-j 
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»Iied  warranty  against  latent  defects,  where  there  is 
id. 

TLEDALE,  J. In  the  case  of  Chandeler  v.  Lcpus^ 

BC  4,  the  Court  held,  that  where  a  jeweller  sold  a 
which  he  affirmed  to  be  a  bezars  stone,  which,  in 
'as  not  so,  yet  no  action  could  be  maintained  against 
ecause  he  did  not  warrant  it  to.  be  a  bezars  stone. 
laft  case  goes  much  too  far. 


im 


1824^ 


ipitf//.  In  the  case  of  Bridge  v.  Wava^  1  Stark, 
ifird  Ellenborough  says,  that  to  satisfy  an  allega* 
»t  the  goods  were  warranted  to  be  of  any  particular 
y,  proof  must  be  given  of  such  warranty. 

BOTT,  C.  J. My  opinion  at  the  trial  was,  that  the 

dants  having  sold  this  as  ^^  sheathing  copper,''  they 
l>e  taken  impliedly  to  warrant  it  fitfor  that  purpose, 
rhether  the  declaration  on  this  case  is  supported  by 
idence,  requires  further  consideration.  We  there- 
link  it  better  that  this  case  should  be  argued  ag^in 
Q  gentleman  on  each  side ;  and  that  that  point,  as 
IS  my  direction,  may  be  considered,  as  at  the  trial  I 
narrower  view  of  the  case  than  now. 


Inst  102  a.  Lord  Coke 
Note,  that  by  the  civil  law 
aan  is  bound  to  warrant  the 
liat  he  selleth  or  conveyeth, 
there  be  no  express  war- 
but  the  common  law  bind- 
n  not,  unless  there  be  a 
ty  either  in  deed  or  in  law, 

case  of  Hem  v.  NichoUf  1 
18^  was  an  action  on  the 
;auist  the  defendant,  a  mer- 
for  selling  to  the  plaintiff  a 
;y  of  silk  of  a  particular  sort, 
IS  it  was  silk  not  of  that  sort, 
was  no  deceit  in  the  de- 


fendanty  but  in  his  factor  abroad ; 
and  the  Court  held  the  merchant 
civilly  responsible  for  the  deceit 

« 

of  his  Victor.  The  case  of  Situtrt 
v.  TFt/AtiM,  Dougl.  18,  merely  de- 
cides, that  for  the  breach  of  an 
express  warranty,  the  plaintiff 
may  declare  in  auumptU.  The 
case  of  Parkimoti  v.  Lee,  2  East, 
314,  decides,  that  if  a  person  buys 
a  commodity  (in  that  case  hops), 
the  law  does  not  raue  an  implied 
warranty  that  the  commodity 
should  be  of  merchantable  qua- 
lity, though  the  fiill  merchantable 
price. was  given;  aqd*- theijjsfiire. 


GmAT 

i;^  Another 

Cox 
^OclieiBr 
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if  by  the  fraud  of  the  grower  of  the 
hops  there  was  a  latent  defect  in 
them,  by  which,  unknown  to  the 
defendant,[they  were  rendered  un- 
merchantable, no  action  was  main- 
tainable against  the  defendant: 
and  Grosb,  J.,  said,  "  The  mode 
of  dealing  is,  that  the  plaintiff 
buys  hops  from  the  defendant, 
whom  he  knows  is  not  the  grow- 
er. If  he  doubts  the  goodness,  or 
does  not  chuae  to  incur  any  risk 
of  a  latent  defect,  he  may  refuse  to 
parchase  without  a  warranty.  If 
an  express  warranty  be  given,  the 
seller  will  be  liable  for  any  latent 
defect,  according  to  tlie  old  law 
concerning  warranties.** 

In  the  case  otLaing  v.  Fidgwrn^ 
6  Taunt.  108,  where  the  defend- 
ant was  to  supply  a  quantity  of 
saddles,  the  Court  held,  that,  on 
every  contract  for  the  supply  of 
manufactured  goods,  there  is  an 
implied  term  that  the  goods  shall 
be  of  merchantable  quality.  It 
however  appeared  that  the  goods 
delivered  did  not  correspond  with 
^e  sample ;  but  that  ci rcumstance 
was  not  observed  on  by  the  Court 
in  giving  judgment. 

In  Gardner  v.  Chray^  4  Camp. 
144,  the  plaintiff  had  bought  \% 
bags  of ''waste  silk;**  and  when 
they  were  delivered,  they  were  of 
so  inferior  a  quality  as  not  to  be 
saleable  as  waste  silk :  and  Lord 
Ellsii BOROUGH  held,  that  the 
purchaser  had  a  right  to  expect  a 
saleable  article,  answering  the  de- 
scription in  the  contract;  and 
that,  without  any  particular  war- 
ranty, it  is  an  implied  term  in 
every  such  contract.  "Where 
there  is  no  opportunity  of  inspect- 
ing the  commodity,  the  rule  fjX 
«i«VMf  €iM^lordoesn<>tap|iAy.  He 


cunool,  without  «  wfrmly,  i»> 
sist  that  it  shall  be  of  any  paitict- 
lar  quality  or  fineness;  but  (he 
intention  of  both  parties  must  be 
taken  to  be,  that  it  shall  be  salei> 
ble  in  the  market  under  thedai»> 
mination  mentioned  io  the  cs■^ 
tract** 

In  Bridge  ▼.  Wmin^  1  9bA 
504,  Lord  ELLEWBOKoocn  raieA 
that  if  goods  were  sold  by  the 
name  of  "  scarlet  cuttings,**  aad 
io  duerihtd  in  iJu  invoite,  aa  w 
dertaking  that  they  weresoHHt 
be  inferred;  but  to  aatWy  i*^^ 
legation  that  they  were  mrfiMii 
to  be  of  any  particniar  qaii^ 
proof  must  be  given  of  such  sunt 
ranty :  however,  «*  m  wmrmdy  ■ 
implied  that  tkey  wwv  llae>r 
which  they  were  eoULT 

In  addition  to  these  casei»  tee 
is  the  case  ci  Shepherd  r.  Km,i 
B.  &  A. 240.  There,  a  AipM 
been  sold,  which  was  descrihedtt 
the  advertisement  for  tbessle  *'ii 
a  copper-fastened  vessel,**  but  the 
advertisement  also  ststed,  '*tte 
vessel,  wUli  her  stores,  as  sbenov 
lies,  to  be  taken  with  all  Utt, 
without  allowance  for  any  defedi 
whatsoever.**  The  ship  was  m^ 
in  fact,  a  copper-fiuteoed  vctfd; 
and  it  appeared  that  the  pbiatiC 
before  he  l)ought  her,  hid  a  (til 
opportunity  to  examine  heriitM' 
tion.  But  the  Court  held,  that  the 
action  well  lay,  and  that  tfaewM* 
ing  of  the  advertisement  moitto 
that  the  seller  would  not  be  i^ 
sponsible  for  any  faults  a  ooppo^ 
festened  ship  might  have;  vd 
that  the  terms  **  with  all  InK^ 
must  mean  with  all  fauHs  whid 
it  may  have  consistently  WithlMC 
the  thing 
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Walmislet  t;.  Abbot. 

See  tmief  p.  909.  This  case  came  on  to  be  argued  be- 
(ive  tbe  Judges  (who  sat  in  pursuance  of  the  King's  war* 
ntkt  for  that  purpose)  after  Trinity  Term. 

Whatebf  shewed  cause.  By  the  *  statute  55  Geo.  8» 
e>  IM,  $  9,  it  is  enacted,  that  the  Court  of  Examiners  of 
^e  Apothecaries'  Company,  or  the  major  part  of  them, 
phijll  .examine  all  persons  desirous  of  practising  as  apothe- 
eariesy  and  grant  them  certificates  of  their  having  duly 
paised  such  examination.  Section  14  of  the  same  statute 
•iiacUi,  that,  after  the  1st  day  of  August,  1815,  no  person 
who  was  not  in  practice  before,  shall  practise  as  an  apo- 
thecary, unless  he  has  passed  his  examination,  and  has 
received  bis  certificate:  and  §21  enacts,  ^Thatnoapo- 
thecary  shall  be  allowed  to  recover  any  charges  claimed 
bj  him  in  any  Court  of  Law,  unless  such  apothecary  shall 
pnwe  an  the  trial  that  he  was  in  practice  as  an  apothecary 
prior  to,  or  on  the  said  1st  day  of  August,  1815;  or^  that 
he  has  obtained  his  certificate,  to  practise  as  an  apothe- 
cafy,  from  the  said  Master,  Wardens,  and  Society  of  Apo- 
dieearies,  as  aforesaid."  No  part  of  the  act  requires  the 
certificate  to  be  signed  by  the  Court  of  Examiners ;  they 
are  to  g^nt  the  certificate :  and  if  reasonable  evidence  is 
adduced  that  the  certificate  was  granted  by  them,  it 
would  be  suflicient.  The  certificate  would  have  been 
good  if  they  had  not  signed  it ;  and  it  would  be  very  bard 
to  cast  on  the  plaintiff*. the  onus  of  proving  the  hand- 
writing of  several  persons  whose  names  were  unnecessa- 
rily signed  to  the  certificate.  If  the  certificate  were  not 
genuine,  the  party  must  be  guilty  of  a  gross  fraud,  which 
the  Court  will  not  presume.  .  And  this  case  is  distin- 
guishable from  the  case  of  Moises  v..  Thornton^  %  %  R. 


« 


^ 
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JS^      9^  (^)-    ^^^^  ^^^  plaintiff  could  not  prore  the  seal  of 
Walm I8LBT  the  University  of  St.  Andrew's,  and  could  not  prof  6  that 
Abbot.       ^^^  diploma  granted  to  the  plaintiff  was  genuine. 

TaunioUf  in  support  of  the  rule.    The  certificate,  to  ke 
good  and  valid,  must  be  granted  by  a  majority  of  Ik 
Court  of  Examiners:  and,  to  shew  this,  the  plaintiff  nail 
prove  that  the  names  attached  to  it  were  the  genuine  i^ 
natures  of  the  major  part  of  the  Court  of  ExaniMn^ 
which  he  has  not  done.    The  case  of  Moises  ▼.  Tkontm, 
was  strongrer  than  the  present;  as  there  a  witness -prorcJ 
that  he  had  seen  the  proper  officers  sign  a  certtfaii 
that  such  a  diploma  had  been  granted,  and  yet  that  n 
held  to  be  not  sufficient. 

Batlbt,  J.  ..That  certificate  was  not  the  diplomibu' 
the  diploma  itself  was  not  sufficiently  authenticated. 

Tauniotu    No  more  is  this  certificate,  my  Lord. 
[Abbott,  C.  J.,  was  absent.] 


(«)  The  case  of  Moises  v.  Thoni- 
ioHp  8  T.  R.dOS,  was  an  action  for 
words,  the  defendant  having  call- 
ed the  plaintiff  a  quack  ;  and  in 
the  declaration  it  was  averred, 
that  the  plaintiff  was  a  physician, 
and  had  duly  taken  the  degree  of 
a  Doctor  of  Physic    To  prove 
this,  a  diploma,  purporting  to  be 
granted  by  the  University  of  St. 
Andrew^s,  in  Scotland,  was  pro- 
duced; and  a  witness  proved,  that 
he  went  into  Scotland,  and  was 
told  at  that  University,  by  the 
Rector  and  Professors,  whom  he 
attendefd  at  the  public  library, 
where  they  were  assembled   in 
their  official  capacities,  that  the 


diploma  was  granted  by  thst  W' 

versity,  and  that  the  seal  to  it  wii 

the  seal  of  theUniverBty;  andthe 

witness  also  saw  the  Piulwua 

sign  a  certificate  (which  they  giv^ 

him,  and  which  was  produced  it 

the  tnal),  which  stated,  Oft  Uk 

University  had  granted  ssckidi' 

ploma  to   the  pkuotiffi      Urf 

Kenyon,  at  the  trial,  bdd,  tk|t 

this  was  not  sufficient  to  10111^ 

ticate  the  diploma ;  and  the  CM^ 

above  confirmed  that  dedsni^flA 

observed,  that  the  plaintiff  oo^ 

to  have  given  some  evidence  tM 

Uie  seal  affixed  to  the  dipkima  im 

tlie  seal  of  the  Univenity  of  St 

Andrew's. 
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Baylky,  J.,  (after  alluding  to  the  tenns  of  the  BCt  of      J,^*;^ 

Parliament) 1  am  of  opinion,  that,  potting  a  fair  and    Walmwley 

BRSonable  construction  on  the  clauses  of  this  act  of  Par-  Abbott. 
lament,  it  was  not  incumbent  on  tbc  plaintiff  to  pro^e  the 
laiidwriting  of  all  the  signatures  to  the  certificate,  but 
Mily  to  shew  that  it  was  the  genuine  certificate  of  the 
3iMirt  of  Examiners,  and  issued  by  them;  and  of  those 
I  think  sufficient  evidence  was  gi^en  at  the  trial. 


Houiovo  and  Littledalb,  Js.,  cohcurred. 

Rule  discharged. 

F«r .  the    report  of  the  argu-  the  consideration  of  the  Court,  1 

in  thb  case  I  am  indebted  was  attending  at  the  Old  Bailey, 

ti  the  kindness  of  a  friend ;    as,  to  conduct  the  prosecution  in  the 

at  ttw  time  this  case  was  under  case  of  Captain  M'Doiiagh. 


vice-chancellor's  court. 

BEFORE  SIR  JOHN  LEACH,  KNT.,  V»  C. 

JoMBS  and  Others  v.  Carrinoton,  Clerk.  Noc.^6th. 

•9EE  anUj  p.  327.    The  motion  for  a  new  trial  in  this  on  the  trial  of 
ctme  on  to  be  argued.  ^  modm,  the 

receipts  of  a 
leasee  of  a  de- 

Smgden^  Cutwood^  and  £tiMe/,insupport  of  the  motion,  eridenceTimd^ 
four  points.     Xst.  That  the  receipts  of  the  lessee  of  '^"^  "^^f  ^ 

^  *  proTes  that  her 

i  father  and  bro- 

lenants  of  the  tithes  for  aboTe  fortj  jears,  that  is  sofficieot  to  Jet  n  their  receipts, 

pnmng  a  lease  to  them. 


• .  |f  A  sM^as  is  laid,  io  an  issue  directed  out  of  the  Coart  of  Cbaocerj,  to  eiteod  oyer  the 
lials  of  a  parish,  and  the  jorj  so  find,  the  Court  of  Eqnitj  will  not  send  the  casedotro  to  a 
^  bifcaese  it  appeared  at  the  former  trial  that  a  hamlet,  in  the  tithes  of  trhieb  neither 
nor  defendant  claimed  anj  interest,  was  a  part  of  that  parish,  and  was  not  covered 


Il^attlM  trialy  an  interested  witness,  who  produced  old  docomests,  was  allowed  to  give  evi- 
iMce  of  the  place  from  which  lie  brought  them,  therebj  tending  to  establish  their  authenticity, 
fetagh  be  ovgkt  not  to  have  been  permitted  to  give  soch  evidence,  jet  a  Court  of  Equity  will 
wft  send  the  case  to  a  new  trial,  if  there  was  eridenoe  enough  to  support  the  verdict,  exclusive 
if  the  docmaeats  he  produced. 

KK 


ADDENDA. 

a  former  yicar  were  not  evidence  on  an  issue  to  try  the 
JoNEt        Talidity  of  a  modus ^  anti  that,  if  they  were  eFidence  in  tkb 
^  case,  there  was  no  proof  that  the  persons  by  whom  tbey 

Carrington  were  si&fned  were  lessees.    2nd.  That  the  modus  was  laid 

Clerk. 

to  be  over  the  whole  parish  of  Berkeley,  whereas  it 


clearly  made  out  at  the  trial,  that  a  tithing  or  hamlet,  aov 
called  improperly  the  parish  of  Hill  or  Hulle,  was  a  ptii 
of  the  parish  of  Berkeley,  within  the  time  of  legal  mem«ffy; 
and  that  the  alleged  modus  never  applied  to  that  tithiig 
or  hamlet.  Srd.  That  a  witness  who  was  interested,  aid 
therefore  incompetent,  was  permitted  to  give  evidence  of 
the  custody  of  certain  documents  produced  in  evideaoei 
Ath,  That,  at  the  trial,  undue  weight  was  attached  to  the 
terrier  dated  11th  December,  1800._(This  last  pmst, 
however,  involved  no  question  of  law)...On  the^ri/ poiiiti 
they  argued,  that  the  books  of  a  receiver  were  evidence^ 
because  his  principal  is  presumed  to  overlook  and  exaii* 
ine  them,  and  therefore  to  be  aware  of,  and  assenting  to 
his  acts;  but,  with  a  lessee,  all  the  principal  can  do  istt 
receive  the  rent  as  it  becomes  due,  and  over  the  acts  of 
the  lessee  he  can  have  no  control :  and,  if  it  were  other- 
wise, a  person  having  only  a  term  of  years  might  bind 
the  inheritance;  and  even  if  the  receipts  of  Jessees  were 
evidence,  they  must  be  proved  to  be  so;  and  tithes  lying 
in  grant  and  not  in  livery,  no  interest  in  them  cosid 
pass,  except  by  way  of  retainer,  without  deed,  or,  at  lent, 
without  some  instrument  in  writing.  Now,  in  this  CMe, 
there  was  no  evidence  of  any  lease. 

[The  Vice-Chancbllor. If  these  persons  received 

the  tithes  for  forty  years,  is  tt  not  to  be  presumed  that  they 
did  so  by  some  leg^l  title?  J 

There  was  no  evidence  of  any  actual  payment  to  thett, 
except  their  receipts. 

[The  ViCE-CHANCELLOR_Suppose  the  witness  to  have 
stated,  *^  my  father  and  brother  held  these  tithes  for  forty 
years,''  without  saying  at  all  in  what  capacity,  would  not 
that  be  evidence  that  they  held  them  rightfully  fj 
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iritneBs  who  stated  that  did  aiot  prove  a  single  pay- 
And  they  cited  Short  v.  Lee,2  Jac.  &  Walk.  464 ;        Jones 
mby  V.  Curtisj  1  Price,  225  (a).    On  the  second  ^, 

that  the  hamlet  of  Hill  was  a  part  of  the  parish  of  Cawungtom 
^y :  They  argued  that  this  was  proved  at  the  trial; 
nt  a  place  once  a  part  of  a  parish  could  not  be  se- 
nd made  a  distinct  parish,  without  an  act  of  Par- 
;  which  there  was  not  in  this  case.  And  they  cited 
V.  Pawle^  Cro,  Car.  92. 

Vice-chancellor. .This  applies  only  to  the 

the  issue,  as  the  moduses  are  laid  to  be  over  the 
Mrish.] 

then  went  into  the  evidence  on  this  point    On 

«l  point that  an  interested  witness  was  allowed 

evidence  of  the  custody  of  old  documents. 

ViCE-CHANCELLOR...The  Court  will  not  send 
e  to  be  tried  by  another  j  ury,  if  there  was  sufficient 
e  to  support  their  finding  without  this  witness  and 
iHwnts  he  put  in  (&)•] 
they  argued,  was  most  important  as  a  point  of 


the  case  of  Short  v.  Lee,  case  cfManby  v.  Curtis,  1  Price, 

^alk.  464,  the  Master  of  225,    the    Court   of  Exchequer 

hdd,  that  a  book  in  the  (Wood,  B.  dusentiente)  hM,  thai 

ing  of  R.  B . ,  pu  rporti ng  a  receipt  more  f  hao  fi fty  years  old, 

I  sfi  account  of  tithes  col-  for  a  sum  of  money,  purporting  to 

'  him  seventy  years  ago^  have  been  received  in  lieuof  tithes, 

admissible  in  evidence,  was  not  admissible  in  evidence  ou 

tan  alleged  iiiodti#,  with-  the  trial  of  a  modus,  unless  evi- 

r  thfit  R.  B.  was  at  that  dence  was  also  given  of  what  char- 

ector  of  the  tithes;  for,  acter  the  person  stood  in  who  gave 

the  cases  have  gone  a  the  receipt. 
f  in  favor  of  rectors,  in        (6)Averdictin  an  action  istobind 

he  books  and  papers  of  the  right  of  the  parties,  but  a  ver- 

idecessors   evidence  for  diet  on  an  issue  is  merely  to  inform 

t,  in  all  these  cases,  the  the  cdnscience  of  the  Judge  in 

( is  to  prove  the  charac-  Equity :  therefore  the  rules  rek- 

e  individual  who  wrote  tiv^  to  the  granting  of  new  trials 

you  fail  in  this,  they  can-  are  not  exactly  the  same  in  the 

evidence.**     And  in  the  Courts  of  La w  and  Equity. 

K  K  2 
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law.    The  custody  of  such  docnmeuto  is  what  gives  tbeni 
their  authenticity,    and  is  therefore  most  material ;  aad 
it  also  goes  to  connect  the  papers  so  produced  with  the 
Carrinoton  case  in  issue ;  and  it  often  happens  that  the  g^ood  custodj 

Clerk 

of  ancient  documents  is  the  only  ground  on  which  tbej 
are  admissible  in  evidence.  Any  person  whatever  mj* 
hand  in^documents ;  but,  if  he  be  interested,  he  oughtaoC 
to  be  allowed  to  say  one  word  respecting  them* 

The  Vice-Chancellor— The  only  question  on  wfaicb 
I  wish  to  hear  the  Counsel  against  the  motion,  ii  the 
point,  whether  the  finding  of  the  jury  can  be  supported 
in  its  present  form;  thejiamlet  of  Hill  being  proved  to 
be  a  part  of  the  parish  of  Berkeley,  and  the  moduses  hiaf 
proved  not  to  extend  to  that.  I  entertain  no  doubt  od  the 
third  point,  with  respect  to  the  interested  witness:  bat 
suppose  that  the  evidence  of  that  witness,  and  the  ptpcff 
he  authenticated,  were  excluded,  .on  the  remainder  of  the 
evidence  the  verdict  must  have  been  the  same.  Bol^ 
on  the  second  point,  I  think,  that,  if  Hill  is  a  partof 
Berkeley,  the  verdict  is  not  supported  by  the  evidence. 

Healdy  Tmmicm^  KoCj  and  Twiss^  against  the  motioo, 
argued,  that,  as  Hill  was  now  called  a  parish,  and  had  t 
church  and  an  incumbent  of  its  own,  it  might  be  pr^ 
sumed  that  it  was  not  the  same  place  mentioned  as  t 
hamlet  of  tlie  parish  of  Berkeley ;  and  the  issue  was  (H* 
rected  to  try  moduses  in  that  part  of  the  parish  of  Berke- 
Jey,  of  which  the  defendant  was  endowed  of  the  tithef,he 
having  no  interest  whatever  in  the  tithes  of  Hill,  whetkr 
it  were  part  of  Berkeley  or  not ;  and,  supposing  Aii 
hamlet  (if  it  be  the  same  place)  to  be  proved  to  be  widn 
the  parish  of  Berkeley,  the  issue  may  be  confined  to  tbit 
part  of  the  parish  which  is^covered  by  the  moduses;  asd 
therefore,  at  most,  it  is  a  mere  slip  in  the  wording  of  the 
issues. 
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Curwood^  in  reply.     If  this   verdict  were  allowed  fo 

stand,  it  being*  fully  proved  that  Hill  is  a  part  of  the        Jones 

parish  of  Berkeley,  on  any  bill  filed  by  the  incumbent  of  ^ 

Hill,  to  r^over  this  species  of  tithe,  this  verdict,  to  which  Carkihotow 

Clerk 
he  was  no  party,  and  which  he  never  had  any  opportunity 

^of  contesting,  would  be  evidence  against  him;  as  the  jury 

find  by  their  verdict,  that,  from  time  whereof  the  memory 

of  man  runneth  not  to  the  contrary,  these  moduses  existed 

over  the  whole  of  the  parish  'of  Berkeley. 

The  Vice-Chancellor. The  issues  lay  the  moduses 

at  extending  over  the  whole  of  this  parish;  and  though 
they  are  sufficiently  established  over  the  great  bulk  of  it, 
yet  over  a  part  of  this  parish  they  clearly  do  not  extend: 
I  ana  therefore  of  opinion  that  the  jury  have  gone  too  far; 
for  it  is  proved  that  Hill  is  a  part  of  this  parish,  and  is 
not  under  the  operation  of  these  moduses.  But  if  I  were 
to  send  this  cause  down  to  another  trial,  and  the  jury 
found  these  facts  specially,  it  would  answer  no  purpose 
to  the  defendant  in  this  cause.  This  point  not  appearing 
in  the  pleadings  in  Equity,  was  a  surprise  on  the  plain- 
tiffs. The  defendant  at  Law  claimed  tithes  in  Equity ; 
and  the  question  was,  whether  he  was  entitled  to  the 
tithes  in  kind  or  only  to  moduses;  and  on  this  the  plain- 
tiffs go  to  an  issue,  affirming  that  there  are  these  moduses 
overibe  whole  parish:  and,  in  answer  to  this,  the  de- 
fendant proves  that  they  do  not  extend  over  the  whole  of 
the  parish,  for  that  a  part  of  it,  in  the  tithes  of  which  nei- 
ther he  nor  the  plaintiffs  have  any  interest  whatever,  is 
not  covered  by  the  moduses.  The  issue  was  directed  to 
ascertain  the  rights  of  these  parties ;  and  when  the  issues 
were  directed,  they  were  to  try  whether  these  moduses 
existed  over  the  parish  of  Berkeley,  as  they  respected 
the  rights  of  the  defendant.  The  Court  did  not  send 
them  down  to  determine  whether  they  extended  to  a 
parish  of  that  parish  in  which  the  defendant  had  no  right. 
I  therefore  certainly  shall  not  send  this  case  down  to  a 
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Dew  trial;  but,  at  the  tame  time,  I  mimt  nol  leave  ittf 
matter  of  record  that  these  modu9e8  extend  orer  the 
whole  of  thi«  parish,  as  that  tends  to  work  injnstieeto 
Car&ihoton   third  parties.    I  will,  therefore,  take  time  to  consMar 

Clerk.  r-. 

of  It. 

Nov,  QQth.  The  ViGB-CHAMCELLoa  Said,  that  as  the  rerdict,  as  b^ 
tween  these  parties,  was  a  correct  one,  and  as  the  poiii 
raised  was  a  surprise  on  th^laintifis,  and  calcalaHNl  It 
defeat  the  justice  of  the  case,  he  should  refuse  the  motioi, 
with  costs. 


COURT  OF  KING'S  BENCH. 

BBrORE  ABBOTT, C.  J.,  BAYLEY,HOLROYO,&LITTLEDALB,JS> 

In  Bank. 
Feb.  ut.  Montague  v.  Espinasse,  Esq. 

A  husbaDcl  is     2^EE  aniCf  p.  366.     The  rule  nisi  granted  in  this  cue 
not  liable  for     ^^^  came  on  to  be  argued. 

goods  supplied 
to  bis  wife  while 

she  is  linng  Plait  shewed  cause ;  and  contended,  that  the  case  hm 

less  such  goods  ^^^^  properly  left  to  the  jury,  who  could  not  be  said  to 
aresappiiedun-  [,ave  come  to  a  wrong  conclusion.     It  was  left  to  tke 

derhisaathoritj    .  .      ■  ■  «  %>    »         %m 

or  by  his  assent;  jury  to  soy,  Whether  these  goods  were  supplied  to  Jtn> 
and  a  plaintiff,  Espjnagse  with  the  assent  of  her  husband,  who  was  eni* 

to  support  an  ■  ' 

action  against  neut  in  his  profession,  and  linng  in  a  handsome  hooNi 
most  gWe'some  ^"^  ^^^  plaintiff  had  a  right  to  presume  he  was  Inrisg 
proof  of  assent  according  to  his  means;    and  if  husband  and  wife  mt 

on  the  part  of 

the  husband.     If  a  husband  put  atray  liis  wife  without  reasonable  cause,  he  is  boand  to  p^ 
debts  she  may  contract  for  necessaries ;  and  if  she  is  liTing  with  bin,  and  he  will  not  aqiplf 
her  with  necessaries,  though  her  proper  remedy  is  in  the  Spiritual  Court,  yet  it  might  bebdit 
that  the  husband  was  liable  for  the  amount  of  necessaries  supplied  to  her.     But  if  she  U  lip- 
plied  with  necessaries  by  her  husband,  he  is  not  liable  on  any  contract  made  by  her,  evoifcr 
necessaries,  unless  there  be  CTidencc  that  she  was  authorised  by  him,  and  acted  wkb  hb 
assent. 
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together,  and  the  goods  supplied  are  suitable  to 
)gree,  the  assent  of  the  husband  may  be  presumed, 
said  that  there  was  no  proof  that  Mrs.  Espinasse 
nre  any  of  these  articles.  But  the  question,  whe- 
^y  were  suifable  to  her  degree,  was  left  to  the  jury, 
ij  have  found  their  verdict  on  that  question :  and 
;he  plaintiff  to  be  called  upon  to  prove  that  the  de- 
;  saw  the  gfoods  worn  by  his  wife,  as  that  would  be 
oly  known  in  the  iaifiily  1  And  he  cited  Morion 
kemSf  Skinn.  348  (o).    In  that  case,  it  did  not  ap« 


Mo  M  TAG  II B 

V. 
EsPINAtSB, 

Esq. 


le  esse  of  Morton  v.  VFi- 
lioo.  348,  iu  which  a  Ser- 
Law  was  the  defendant, 
ction  to  recover  the  pri "e 
itity  of  silver  fringe  and 
ipUed  to  the  defendant's 
a  petticoat  and  sidesad- 
were  of  the  value  of  94/. 
moc  was,  that  the  defend- 
lis  wife  had  had  a  dispute, 
t  she  had  said,  tliat  she 
cur  debts  with  a  view  to 
I.    Treby,  C.  J.,  left  it 
ury  to  say,  whether  the 
was  privy  to  the  wife's 
D  ruin  her  husband ;  and  if 
ether  the  goods  were  suit- 
he  quality  of  the  wife;  for, 
rere,  the  plaintiff  was  en- 
recover.     In  the  case  of 
pon   V.    Parrott,   2   Ld. 
)6,  Lord  Holt  says, ''  If  a 
1  tarns  away  his  wife,  he 
er  credit   wherever  she 
d  must  pay  for  necessaries 
but  if  she  nnisaway  from 
'  shall  not  be  liable  to  any 
XMitracts ;  for  tt  is  the  co- 
on that  is  an  evidence  of 
band's  assent  to  contracts 
y  his  wife  for  necessaries: 
he  hjisband  has  solemnly 
d  his  disBont  that  she  shall 


not  tie  trusted,  aoy  person  that  has 
notice  of  this  dissent,  trusts  her  at 
his  peril  after:  for  the  husbsnd  is 
only  liable  upon  account  of  his 
own  assent  to  the  contracts  of  his 
wife ;  of  which  assent,  cohabitation 
causes  a  presumption ;  and  when 
he  has    declared  the    contrary, 
there  is  no  longer  room  for  such 
presumption.      For  the  wife  has 
no  power  originally  to  charge  her 
husband,  but  is  absolutely  under 
his  power  and  government,  and 
must  t>e  content  with  what  he  pro- 
vides ;  and  if  he  does  not  provide 
necessaries,  her  remedy  is  in  the 
Spiritual  Court.    But  here  were 
sufficient  necessaries  provided,  and 
also  the  husband  had  forbid  any 
trusting  her.  And  notice  to  the 
defendant's  servant,  usually  em- 
ployed by  him  in  h'ls  trade,  was  a 
good  notice   to  his  master,  the 
plaintiff,  and  he  cannot  charge 
the  defendant."  And  his  Lordship 
afterwards  added, "  If  a  wife  takes 
up  silks,  and  pawns  them  before 
they  are  made  into  clothes,  the 
husband  shall  not  be  liable  for  the 
silks,  l>ecause  they  never  came  to. 
his  use;  contra,  if  they  were  made 
into  clothes  and  worn  by  the  wife, 
and  then  pawned  by  her." 
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lSSt&>        pear  that  the  defendant  ever  vaw  the  goods  worn.    Tbm 

Montague     is  not  the  slightest  evidence  to  shew  that  the  plaintiff 

„^  ^'  knew  that  the  defendant  disapproved  of  the  sapplyiBf  rf 

Esq.         the  goods ;  and  the  Court  will  never  order  a  aonsoit  ii 

be  entered,  unless  they  see  that  no  verdict  for  the  plaintiff 

could  be  given, 

Scarleiif  eantra.  The  cited  case  appears  to  have  goM 
a  good  deal  on  the  ground  of  the  defendant  beinga  SsSi 
jeant  at  Law,  which  is  not  so  here :  but  I  take  the  hwli 
be,  that  a  wife  may  charge  her  husband  for  necessarieiy 
but  not  for  articles  of  jewellery,  unless  he  assents,  whidi 
assent  may  be  presumed,  from  his  seeing  her  wear  dmi 
or  the  like.  Now,  the  evidence  is,  that  none  of  the  fiunif 
ever  saw  any  one  of  these  articles;  and  that  the  plaintiff  al- 
ways wished  to  avoid  communicating  with  the  defendsil; 
and  the  plaintiff  must  know,  that,  as  a  special  pleader,  Ae 
defendant  ought  not,  and  could  not,  fit  out  his  wifevrtll 
jewels  at  this  most  extravagant  rate;  and  therefore  he 
trusted  her  in  confidence  of  her  own  means. 

Bayley,  J. I  am  of  opinion,  that  in  this  case  a  noofoit 

must  be  entered,  as  there  was  no  evidence  to  charge  the 
defendant. ,  If  a  man  put  away  his  wife  without  reasoot- 
ble  cause,  be  is  bound  to  pay  such  debts  as  she  may  cos- 
tract  for  necessaries  only ;  or  if  she  is  living  with  him,  uA 
he  will  not  supply  her  with  necessaries,  though  heri^ 
medy  is  properly  in  the  Spiritual  Court,  yet,  it  might  be 
held,  that  her  husband  was  liable  for  necessaries  fvp- 
plied  to  her :  but  if  she  is  living  with  her  husband,  in^ 
is  supplied  by  him,  he  is  not  bound  by  any  contract  made 
by  her  even  for  necessaries,  unless  there  be  evidence  that 
she  was  authorized  by  him,  and  acted  with  his  assent  1^ 
appeared  in  this  case,  that  the  defendant  was  working  hard 
at  his  profession,  t^s  a  special  pleader,  and  did  not  keep* 
man  servant,  and  was  living  in  a  ready-furnished  hoitfe* 
Now,  could  it  be  supposed  for  a  moment,  that  he  cooM 


^ 
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aslhorize  his  wife  to  spend  upwards  of  80/.  in  jewellery^  in 

dboot  six  weeksf  if  the  defendant  had  looked  at  their  honse,    Mohtaoub 

be  oiiist  haye  seen  that  the  famitore  did  not  at  all  corres*     EapivAMc 

psBcl  with  the  jewels  he  was  selling.  It  is  the  duty  of  every         ^* 

todtesamn,  when  he  trusts  a  lady  with  jewels  to  this 

•sioont,  and  unsuitable  to  her  degree,  to  ask  her  husband 

whether  he  has  given  her  any  authority  to  order  them:  he 

Bigbt  very  easily  say.^*'  It  is  the  rule  of  our  house,  be- 

faw  w6  execute  an  order  to  this  amount,  to  refer  to  the 

lady's  hosbabd  on  the  subject  ;*'  and  it  is  his  bounden 

doty  lo  do  so.    In  the  case  of  Eiherington  v.  Parroit^  2 

UL  Ray.  1006,  Lord  Holt  distinctly  says,  that  a  wife, 

liviag  with  her  husband,  cannot  charge  her  husband  by 

any  contracts  she  makes,  unless  by  his  assent;  and  that 

mie  has  been  acted  upon  ever  since.    I  am  clearly  of 

opinion,  that,  in  this  case,  there  was  no  evidence  to  go  to 

the  jury  of  any  assent  oi^the  part  of  the  husband,  and 

thmtf  therefore,  a  nonsuit  must  be  entered. 

HoLROYD,  J. — I  am  clearly  of  opinion,  that  a  husband 
can  only  be  liable  even  for  necessaries  furnished  to  his 
wife^  when  the  wife  is  not  supplied  by  him ;  and  there- 
lore  if  a  tradesman  supplies  her,  without  first  ascertaining 
that  she  is  not  supplied  by  her  husband,  or  that  she  has 
authority  from  her  husband,  such  tradesman  supplies  the 
goods  at  his  own  risk.  If  she  is  supplied  with  necessaries 
by  her  husband,  a  tradesman  can  only  recover  for  such 
goods  as  he  supplied  to  her  with  her  husband's  assent; 
and,  that  the  husband  did  assent,  must  be  proved  on  the 
part  of  the  plaintiff  in  every  action  founded  on  such  a 
sopply  of  goods.  And  to  charge  the  husband,  it  is  not 
enough  that  the  wife  should  have  asserted,  that  she  had 
her  husband's  authority;  for,  if  it  were,  a  wife  might  go 
to  many  tradesmen,  and  pretend  that  she  had  her  bus* 
band's  authority  for  the  orders  she  gave,  and  any  man 
might  be  utterly  ruined  in  a  few  days  by  the  imprudence 
of  his  wife. 


906  ADDENDA^ 

J^Sj-  Littlbdalb,  J....T1I0  rule  is,  that  a  famband  ctnaoc 

M^vTAiQvm    be  charged  on  contracts  made  by  his  wife,  uolesi  bii  m- 

mm 

EspixAARf  aotttcan  be  shewn.  In  ibis  case  there  was  dearly  no  ex* 
Esq*  press  assent;  and  the  question  therefore  is,  can  any  astsst 
be  implied  from  the  circumstances  of  this  casef  In  CSoa. 
Dig.  tit.  Baron  Sf  Feme  (Q),  (wh^ne  the  authoritiss  sn 
collected  on  this  subject),  it  is  laid  down,  that  if  a  wife 
buy  necessary  apparel  for  herself,  the  asaent  of  the  hm* 
band  shall  generally  be  intended ;  but  these  goods  wm 
pot  articles  of  apparel,  but  of  ornament,  and  that  of  t 
most  expensive  kind.  It  was  also  contended,  that  thcK 
articles  were  suitable  to  the  state  and  degree  of  tfas  /fe 
feudant ;  but  they  clearly  were  not  wanted  for  the  wiinf 
a  person  in  his  profession  and  station  in  life,  and  wenii 
fact  never  worn:  and  if  a  tradesman  supplies  goods  lit 
wife,  without  previously  having  the  assent  of  her  tm- 
band,  he  does  so  at  his  own  risk;  and  I  certainly  tUJ^ 
there  was,  in  this  case,  no  evidence  of  any  assent  on  Ik 
part  of  Mr.  Espinasse. 

Abbott,  C.J. I  quite  agree  with  the  opinions  de- 
livered by  my  learned  Brothers ;  and  I  sincerely  hope, 
that  our  decision  will  introduce  more  care  into  the  deil- 
ings  of  parties  than  at  present  there  appears  to  be.  Our 
decision  will  be  sometimes  beneficial  to  husbands,  tofe- 
thers,  and  to  friends;  but  it  will  be  most  often  beneficill 
to  those  persons  who  have  goods  to  sell ;  as  it  will  snlv 
them  more  cautious  of  letting  their  goods  go  out  of  thA 
hands,  without  knowing  who  is  to  pay  for  them:  and  the 
experience  of  Courts  of  Justice  shews  us,  that  pena«» 
very  frequently  indeed,  have  sold  their  goods,  without  ik 
slightest  chance  of  ever  getting  paid  the  price  of  thefl* 

Rule  absolute  for  entering  a  nonssit. 
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Parkins  and  Another  v.  Moravia.  Ftb.  ut. 

See  ante,  p.  976.    The  qoestion.  raised  in  this  cnnse 
irere,  by  oonsenf,  turned  into  a  special  case. 


Austin,  Esq.  v.  Ward.  peb.  ih. 

See  ante,  p.  370.  The  rule  nisi  for  a  new  trial  in  this 
now  came  on  to  be  argued.  The  only  point  made, 
whether  the  acts  of  bankruptcy  were  or  were  not 

concerted  1    The  point  ruled  by  the  Lord  Chief  Justice 

•t  th0  trial,  was  acquiesced  in  by  botb 


The  Court  grranted  a  new  trial,  on  payment  of 
costs. 


am 


• 

Josephs  v.  Pjbbrbr.  ^^.  4^^^ 


A  sale  of  shares 


OE£  tmief  p.  341.    The  rule  nisi  in  this  case  for  a  dou« 

snit,  or  a  new  trial,  now  came  on  to  be  areued.  '^^  ^^^  Eqnita- 

^^  ®  ble  Loto  Bank 

Company  is 

Marryaii  shewed  cause.    It  was  objected  at  the  trial,  ^^^* 
Cha%  this  was  an  illegal  company  within  the  statute  6  pany  assuming 

tfloA    1    ^    Ifi  to  act  as  a  body 

ueo.  I,  C.  10.  corporate, with- 

out the  author- 
ity of  an  act  of  Parliaroenf,  or  the  King's  charter;  or  having  a  great  number  of  shares  gencraUy 
tnBsfetaUe,is  an  illegal  company:  and  though  persons  may,  before  obtaining  either  the  san<S 
tion  of  an  act  of  Parliament  or  the  King's  charter,  legally  associate  themselyes  for  the  purpose 
of  endeavouring  to  obtain  such  an  act  of  Parliament,  yet,  if  they  issue  out  a  number  of  such 
shaves,  the  sale  of  them  is  illegal :  and  if  a  defendant  has  directed  the  plaintiff  to  buy  snch 
shares  for  him,  and  he  does  so,  the  plaintiff  cannot  maintain  any  action  to  recover  the  noDey 
be  has  so  eipended,  as  he  was  dealing  in  shares  in  an  illegal  company. 


ADDENDA. 

Baylry,  J. — Is  this  a  company  by  act  of  Pftrlianieit 
J08BFH8      or  by  charter  f 


v. 
Pebrer. 


Marry  ait.  Neither,  my  Lord.  But  we  are  notseekii^ 
to  set  up  a  contract  for  shares  in  it,  but  merely  to  reconr 
back  money  laid  out  by  us  10  the  purchase  of  shafes  bj 
order  of  the  defendant.  The  case  of  The  Birmmgimm 
Mill  Company  shewst  that  if  a  company  does  not  tend  to 
the  common  grieyance  of  the  King's  subjects,  it  b  not  u 
illegal  company. 

Bayley,  J. — ^The  Court  thought,  in  that  case,  that  lb 
shares  were  not  generally  transferable,  the  holding  if 
them  being  virtually  restricted  to  persons  living  in  lb 
neighbourhood  of  Birmingham. 

Marryatt.  Lord  Ellbnborough,  in  the  early  psit  of 
his  judgment  in  that  case,  says,  that  only  companies  wbidi 
are  dangerous  and  mischievous  are  meant;  and  it  does 
not  appear,  in  the  present  case,  that  this  was  a  miscbier- 
ous  and  illegal  company.  I  submit,  that  the  ptaiotif 
would  be  entitled  to  recover,  unless  the  plaintiff  had  IirI 
out  the  money  in  the  purchase  of  something  made  out  (0 
be  clearly  illegal,  because  the  plaintiff  seeks  to  recofff 
money  laid  out  by  him  at  the  defendant's  own  reqneit; 
for  the  defendant  directed  the  plaintiff  to  buy  these  sbafOf 
such  as  they  were,  and  now  the  defendant  will  not  repij 
him  the  money  he  paid  for  them.  Now,  even  if  tliese 
were  shares  in  an  illegal  company,  I  should  submit,  tkat» 
as  the  defendant  himself  directed  the  purchase  of  theB* 
he  would  still  be  liable  to  repay  the  plaintiff  the  anttti^ 
he  had  expended  for  him.  This  was  the  point  for  a  ikhh 
8uit.  The  first  point,  on  which  the  new  trial  was  appM 
for,  was,  that  the  bought-note  sent  by  the  plaintiff  to  the 
defendant  ought  to  have  been  stamped.  I  contend,  tkfttk 
did  not  require  any  stamp;  for  this  action  was  notbroogkt 
on  the  contract ;  and,  further,  that  this  was  not  a  minots 
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or  memorandum  of  a  contract  within  the  meaning  of  the  J^^r 
stamp  act ;  but  was  merely  an  intimation  by  the  agent  to  Josephs 
bis  principal  of  what  be  had  done.  Pbb&br* 

Bayley,  J. ^Tbis  note  did  not  contain  the  contract 

between  the  parties,  nor  was  it  to  be  binding  on  either 
fmrtjf  nor  intended  to  be  evidei^ce  of  the  contract. 

Marryait  then  contended,  on  the  question  that  the 
•bares  bad  been  delivered  too  late,  that,  as  tliey  were 
bought  ^*  for  the  coming  out"  of  the  loan,  the  coming  out 
MkvM  be  taken  to  consist  of  many  dajrs;  as  so  large  a  num- 
ber of  shares  could  not  all  be  issued  in  one  day,  the 
Bomber  of  shar^  in  this  loan  being  forty  thousand. 

Abbott,  C.  J. Must  not  all  the  shares  come  out  on 

one  day?    If  it  were  otherwise,  one  person  might  sell  his 
shares  before  attother  had  got  bis. 

Andrewif  on  the  same  side.  I  submit,  that  the  defend- 
am,  to  succeed  in  this  case,  must  have  given  distinct  evi« 
deooe  that  this  company  was  illegal  within  the  statute  6 
Geo.  1.  Now,  that  he  certainly  has  not  done.  This  com- 
pany is  called  **  The  Equitable  Loan  Bank  Company," 
and,  from  its  name,  it  is  to  be  presumed  to  be  what  the 
law  would  encourage. 
• 

Abbott,  C.  J. — But  the  company  professes  to  have  a 
capital  of  two  millions,  when,  in  fact,  there  was  no  such 
capital,  and  when  a  one*pound  deposit  was  all  it  pos* 
A. 


Gumejif  in  support  of  the  rule.  At  the  trial,  we  were 
not  left  in  the  dark  as  to  what  the  company  was ;  for  it 
was  stated  by  the  plaintiff's  Counsel  to  be  the  most  bene- 
▼olent  company  on  earth,  for  the  company  were  to  lend 
money  at  the  moderate  rate  of  eight  per  ceit^,  whereas  the 
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188^       pawnbrokers  charged  twonty.    Now,  as  •  M^  the  illegriitjr 
of  the  company.    They  profess  to  have  a  capital  of  Hrs 
millions^  whereas  they  have  only  forty  thousand  pouadi; 
and  besides  this,  they  have  small  shares  to  the  number  of 
forty  thousand,  all  transferable  to  any  one  who  cboosei 
to  buy  them.    This  is  quite  enough  to  shew,  that  this  ii 
one  of  those  dreadful  speculations  which  inflictsd  ii 
great  an  injury  in  this  country  about   a  century  sgo^ 
and  which,  if  not  checked,  would  do  a  similar  injary  Mv« 
If  any  company  ever  fell  within  the  purview  of  the  act  tf 
Parliament  this  is  it.     Another  very  important  cirews' 
stance  is,  that  these  shares  were  at  the  time  non««JUStMil| 
and  therefore  the  money  was  laid  out  in  the  pnrchflse  if 
what  was  really  nothing.    [He  was  then  stopped  by  Ik 
Court,  as  was  Chitfy^  who  was  to  have  argued  on  Ik 
same  side.] 

Abbott,  C.  J. I  am  clearly  of  opinion,  that  in  tUi 

case  a  nonsuit  must  be  entered.  From  the  evidenee  it 
appears,  that  a  number  of  persons  assoinated  tbsflMshrei 
together  to  form  a  large  company,  called  **The  Eii|iBtiUe 
Loan  Bank  Company."  On  the  evidence,  the  objeet  ef 
this  company  did  not  very  distinctly  appear;  bat  itfm 
admitted,  on  both  sides,  to  be  a  company  for  the  lendag 
of  money  at  a  rate  of  interest  higher  than  is  allowed  hj 
law  to  be  taken  by  any,  except  persons  subject  to  the  i^ 
gulations  respecting  pawnbrokers.  There  is,  in  pointoflaw, 
no  objection  to  a  company  being  formed  proapedPfMjM 
the  purpose  of  obtaining  the  authority  of  an  act  of  Ptariii* 
ment,  or  of  the  King's  charter,  provided,  tiMt  befiore  ikj 
act  as  a  company,  they  obtain  one  of  those  two  sanction: 
but  if,  as  in  this  case,  they  issue  certificates  for  a  gretf 
number  of  small  transferable  shares,  and  provide,  4lMAe 
members  of  the  company  shall  submit  tbeinselves  ts  At 
regulations  or  by-laws  made,  or  to  be  nsade^  by  certain 
directors,  before  any  authority  has  been  obtained  by  ad 
of  Parliament,  or  a  charter  from  the  Crown  for  that  p«N 
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I,  then  I  am  of  opinton  that  they  are  an  illegal  coni- 
j  witbio  the  meaning^  of  the  statute  6  Geo.  1)  c.  18: 
*•  by  pretending  and  agsuming  to  act  as  a  corporate 
y  without  legal  authority;  and,  ieeondly  ^hy  issuing  odt 
"eal  number  of  small  shares,  generally  transferable,  to 
person  who  chooses  to  buy  them.  I  have,  therefore; 
lonbt  that  this  company  is  an  illegal  one ;  and  that, 
igao,  the  dealing  in  these  shares  is  unlawful,  and  that, 
"clbre,  all  contracts  respecting  them  are  null  and  void. 
I  traffic  in  shares  of  this  kind  must  be  highly  injurious, 
rbat  is  gained  by  one  person  must  be  lost  by  another; 
in  commerce,  every  party  qiay  be  a  gainer. 


Iatlbt,  J. — It  is  clear,  that  this  association  was  within 
neaning  of  the  statute  6  Geo.  !,*  e.  18.  The  wording 
that  statute  is  certainly  not  clear ;  but  after  reciting 
18)  that  persons  had  contrived  dangerous  and  mis- 
Bvoas  undertakings  or  projects,  under  false  pjfetences 
psblic  good,  and  had  presumed  to  open  books  for  pub- 
mhscriptions,  and  drawn  m  many  unwary  persons  to 
MKfibe  therein,  towards  raisfng  great  sums  of  money; 
1  that  the  undertakers  or  subscribers  had  presumed  to 
>  M  if  they  were  corporate  bodies,  and  pretended  to 
ke  their  shares  in  stocks  transferable  or  assignable, 
fcoat  any  legal  authority,  eithcfr  by  act  of  Parliament 
dbarter  from  the  Crown ;  provides,  that  all  such  under- 
j*gs  and  attempts,  and  all  other  public  undertakings 
attempts,  tending  to  the  common  grievance,  prefudicey 
i  inconventence  of  his  Majesty's  subjects,  or  great 
Bibers  of  them,  shall  be  deemed  illegal  and  void.  Now, 
f^m  case,  it  appears,  thieit  the  individuals  forming  this 
npany  acted  as  a  public  company,  and  that  they  had 
all  transferable  shares ;  and  though  Mr.  Marryatt  ap- 
im  to  consider,  that  it  has  been  decided  that  a  com- 
sy  liaving  transferable  shares  iis  not  illegal,  yet  I  take 
I  distinction  to  be,  whether  the  shares  are  generally 
nsferable  or  not :  for  if  the  shares  are  generally  trans- 


ADDENDA. 

ferable,  without  restriction,  to  any  one  who  is  ablo  to  pvN 
chase  them,  then  the  company  becomes  iiiegraU    Andii 
the  case  of  Bex  v.  IVebb  and  Others,  14  East,  406,  Lid 
Ellenborough  considers,  that  if  the  BinniBg^an  Fkv 
Company  had  presumed  to  act  as  a  body  corporate,  or  if 
their  shares  had  been  generally  transferable  without  i^ 
striction,  that  would  have  been  an  illegal  company,  fiit, 
in  that  case,  the  transfer  of  shares  was  much  limited.   Mo 
one  person  could  have  more  than  twenty  shares  of  ose 
pound  each;  and  they  could  not  transfer  their  shares  to  nj 
person  without  the  consent  of  the  committee.    Then  ■ 
also  the  case  of  Pratt  v.  Hutchinson,  15  East,  611, 
was  the  case  of  a  subscription  for  the  building  of 
near  Greenwich,  by   means  of  which  each  of  the  lik 
scribers  was  successively  to  have  a  house  built  for  In  it 
the  society's  expense,  in  an  order  to  be  dctermiosd  bjr 
lot ;  but  in  that  case,  the  subscribers  were,  of  necsoitf, 
restricted  to  persons  who  were  either  living,  or  abostti 
live  in  that  neighbourhood  ;  and  further,  the  shares  coiM 
only  be  transferred  to  persons  who  consented  to  btamt 
parties  to  the  original  articles,  and  persons  who  wers  ap- 
proved of  at  a  meeting  of  the  society.     Now  ooatnit 
these  cases  with  the  present...-In  this  case,  for  sons  pi^ 
pose  that  does  not  distinctly  appear,  forty  thousand  shtfii 
are  created,  and  all  of  them  are  to  be  generally  trasrfr* 
able  to  every  body.    The  Legislature,  by  an  act  of  Pv" 
liament,  or  the  King,  by  his  charter,  might  make  thills 
gal ;  but  in  this  case,  there  has  been  neither  act  of  h^ 
liament  nor  charter.     I  am  therefore  of  opinion,  tfatttkii 
is  contrary  to  the  act  of  Parliament,  and  that  the  plaisliC 
having  lent  himself  to  contravene  the  act  of  ParlinaiA 
cannot  recover  in  this  case. 

HoLROYD,  J.  —  I  am  of  the  same  opinion.  As  theit 
shares  were  to  be  generally  transferable,  I  think  tb 
plaintiff  cannot  recover  in  this  case. 
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LlTTLBDALe,  J._Ib  lAy  v^iltoby  this  ci»e  oleariy  ilills 
IrMlitt  the  fttatdte  6  Geo.  1,  e.  16.  To  brin^  a  case  within 
thd  o^enrfion  of  that  bttttute,  it  ikiUBt  appear  that  the  pre- 
amled  <X)iiiptiny  teadft  to  this  eotniAoii  grri«  vanoe  of  a  ^eat 
inmber  of  the  Kittg*s  subjects ;  a&d  the  question  is — 
)oe8  not  this  company  tend  to  that  effect?  In  my  opin- 
m  itwnrtainly  does;  for  all  ulfcleitfeikhigs,  having  small 
mnsfereble  shares,  especially  if  they  assume  to  be  by  a 
»rporation,  are  declared  by  the  Legislature  to  be  to  the 
MDttlon  grievance,  and  to  be  iltegal.  In  the  present 
site,  this  company  do  pretend  to  be  a  body  corporate ; 
W,  before  they  obtain  the  authority  of  an  act  of  Parlia- 
mnU  or  the  King's  charter,  the  shareholders  are  to  be 
feift«rDed  by  thi6  regulations  made  by  ft  cMimittee  $  which 
b  saying,  in  eflTect,  that  the  forty  thousand  shat^holders 
Me  ta  be  a  great  corporation^,  this  committee  being  the 
lelttt  body.  In  the  next  place,  these  shares  aregfene- 
miy  transferable,  without  any  kind  of  limit  or  restriction; 
■iidl,  prima  faciCf  this  is  an  undertaking  to  the  grievance 
of  great  numbers  of  the  King's  subjects.  In  all  the  cases, 
dM  tratasfer  of  shares  had  been  limited  in  such  a  way  as 
to  tOake  thefti  not  generally  transferable :  perhaps  if  it 
had  been  shewn  that  the  olgects  of  this  society  were  per- 
fatly  legal  and  good,  the  society  might  not  have  been 
flieglil  \  bat  so  far  from  that,  the  object  of  it,  as  far  as  the 
Coiirt  are  informed,  is  to  lend  mdn^y  at  a  rate  of  ibterest 
greater  than  is  allowed  by  law  to  be  taken  by  any  per- 
!•■•  who  do  not  subject  themselves  to  the  regulations 
iWptetitog  pawnbrokers:  sO  that  this  is,  in  fact,  a  coib- 
[Mmy  to  lend  money  at  usurious  interest:  and  without 
BVMy  one  of  the  forty  thousand  shareholders  was  to  be- 
luuii  a  pawnbroker,  and  conform  himself  to  the  regulations 
Mttblished  concerAing  persons  so  trading,  this  company 
is  most  clearly  an  illegal  one.  But,  even  it  that  were  not 
10^  as  it  is  not  shewn  that  this  company  was  established 
Air  a  legal  purpose,  the  plaintiff  is  certaihly  not  entitled 
lo  rei^ver  in  this  action. 

L  L 


/ 


ADDENDA. 

Abbott,  C.  J. —  Thoagh  thai  point  has  not  been  aigieil 
at  the  bar,  I  am  of  opinion,  (as  at  present  adnsed),  Ikl 
at  common  law  the  sale  of  these  shares  would  be  illegri 
and  void ;  as  it  is,  in  effect,  a  wagering  whether  an  ad  if 
Parliament  will  pass  to  legalize  them  or  not. 


Rule  absolute  for  entering  a  DonsttiL 


The  eighteenth  section  of  the 
statute  6  Geo.  1,  c.  18,  cotnmouly 
called  the  Bubble  Act,  recites, 
that  "Whereas  it  is  notorious, 
*'  thatseveral  undertakings  or  pro- 
"  jects  of  different  kinds  have, 
*'  at  some  time  or  times  since  the 
**  four  and  twentieth  day  of  June, 
'*  one  thousand  seven  hundred 
'*  and  eighteen,  been  publickly 
"  contrived  and  practised,  orat- 
"  tempted  to  be  practised,  within 
"  the  city  of  London,  and  other 
"  parts  of  this  kingdom,  as  also  in 
*'  Ireland,  and  other  his  Majes- 
ty's dominions,  which  maui- 
festly  tend  to  the  common  griev- 
"  ancc,  prejudice,  and  inconve- 
nience of  great  numbers  of  your 
Majesty's  subjects  in  their  trade 
'*  or  commerce,  and  other  their 
**  affairs;  and  the  persons  who 
"  contrive  or  attempt  such  dan- 
**  gerous  and  mischievous  under- 
takings or  projects,  under  false 
pretences  of  public  good,  'do 
presume,  according  to  their 
**  own  devices  and  schemes,  to 
"  open  books  for  public  subscrip- 
"  tions,  and  draw  in  many  unwary 
persons  to  subscribe  therein  to- 
wards raising  great  sums  of 
*'  money,  whercu|)on  the  subscri- 
'*  bcrs  or  claimants  under  them 
do  pay  small  proportions  there- 
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of,  and  such  pioportkms  ii  Ihi 
whole  do  amount  to  very  lii|e 
sums;  which  dangeraos  mA 
mischievoiK  undertakiDgi  or 
projects  do  rdste  to  Mienl 
fisheries,  and  other  dUn^ 
wherein  the  trade,  cobmrc, 
and  welfiire  of  your  Majotjli 
sul](jectB,  or  great  nnsiliffitf 
them,  are  osocenied  orUe^ 
ested:  And  wheven  io  wmi 
cases  the  said  ondotdMiKir 
subscribers  have,  wioe  thenid 
fbur  and  twentieth  diy  of  Jai^ 
one  thousand  Kwcn  hnadnd 
and  eighteen,  prewncd  toad 
as  if  they  were  corporate  bo- 
dies, and  have  prefended  to 
make  their  shares  in  rtods 
transferable  orassigoabki  «^ 
out  any  legal  aothority,  cilhB 
by  act  of  Parliament;  or  b} 
any  charter  from  the  Cios* 
forsodoing;  and  in imiie cms 
the  undertakers  or  subKribm 
since  the  said  four  and  two* 
tieth  day  of  Jun^  onethoassd 
seven  hundred  and  eigWeMi 
have  acted  or  pretended  to  i^ 
under  some  charter  or  chutes 
formerly  granted  by  theCww 
for  some  inrticular  or  ip^ 
purposes  therein  cxpreaed,  W 
have  used  or  eudeavoared  ^ 
use  the  same  charters  for  fv^ 
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«  JMt,  Mocki,  and  for  making 
**  lraMferaoraaBig;nineot%orpre- 
**  tended  tiwisfen  or  anignmentB 
**  Ibr  their  own  private   lucre, 

*  vfaidi  were  never  intended  or 

**  daagned  by  the  same  charters 

**  fopectively;  and  in  some  cases 

^  die  undertaken  or  subscribers, 

^  gJDceliie  said  ibitr  and  twentieth 

*■  day  of  June,  one  thousand  se- 

**  TCD  hundred  and  eighteen,  have 

^  acted  under  some  obsolete  char- 

^.  ter  or  charters,  although  the 

f*  ianse  became  void  or  voidable  by 

^  Doonser  or  abuser,  or  for  want 

^  of  making  lawfol  elections, 
^  which  were  necessary  for  the 
**  eontinuance  thereof;  and  many 

*  other  unwarrantable  practices 
**  (too  many  to  enumerate)  have 
^,bec»iy  aud  daily  are  and  may 
"  hereafter  be  contrived,  set  on 
**  foot»  or  proceeded  upon,  to  the 
**  mhi  and  destruction  of  many  of 

*  fonr  Mi^esty's  good  subjects,  if 

*  a  timdy  remedy  be  not  pro- 

*  Tided:  And  whereas  it  is  be- 
"  cone  absolutely  necessary.  That 
M  all  public  undertakings  and  at- 
"  tempts,  tending  to  the  common 
"  grievance,  prejudice,  and  incon- 
"^  Tcnience  of  your  Majesty's  sub- 

I 

"  jecis  in  general,  or  great  num- 
^  ben  of  them,  in  their  trade, 
"  oiMMnercey  or  other  lawfol  af- 
'^.iwib  be  effectually  suppressed 
**  And  lestrained  for  the  future,  by 

*  suitable  and  adequate  punish* 

*  mcnts  for  that  purpose  to  be  as- 
**  cprtainedande8tablished:'Now 
'*  <  for  suppressing  such  mischiev 
**  '  ons  and  dangerous  undertak- 
ings and  attempts,  and  prevent- 
ing the  like  fort  he  future.  May 
it  please  your  most  excellent 
Majesty,  at  the  h amble  suit 
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of  the  said  ixwds  spiritual  and 
temporal,  and  Commons,  in 
this  present  Parliament  assem- 
bled, that  it  may  be  enadted; 
and  be  it  enacted  by  authority 
of  this  present  Pkurliament, 
That  from  and  after  the  four 
and  twentieth  day  of  June, 
one  thousand  seven  hundred 
and  twenty,  all  and  every  the 
undertakings  aud  attempts  de- 
scribed, as  aforesaid,  and  all 
other  public  nndertakinga  and 
attempts,  tending  to  the  com' 
mon  grievance,  prejudice,  and 
inconvenience  of  his  Majesty's 
subjects,  or  great  numben  of 
them,  in  Uieir  trade,  com- 
merce* or  other  lawful  affaira, 
and  all  public  subscriptions, 
receipts^  paymentiy  Msign- 
ments,  transfors,  pretended 
assignments  and  transfers, 
and  all  other  mattera  and 
things  whatsoever,  for  ftir- 
thering,  countenancing  or 
proceeding  in  any  such  un- 
dertaking or  attempt,  and 
more  particularly  the  acting 
or  pcesumiog  to  act  as  a  cor- 
porate body  or  bodies,  the 
raising  or  pretending  to  raise 
transferable  stock  or  stocks, 
the  transferring  or  pretending 
to  transfer  or  assign  any  share 
or  shares,  in  such  stock  or 
stocks,  without  legal  authority, 
either* by  act  of  Parliament,  or 
by  any  charter  from  the  Grown, 
to  warrant  such  acting  as  a 
body  corporate,  or  to  raise 
such  transferable  stock  or 
stocks,  or  to  transfer  shares 
therein,  and  all  acting  or  pre- 
tending  to  act  under  any  char- 
ter, formerly  granted  from  the 
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ADDENDA. 


"  *  Crown,  for  particubr  or  ipe- 
"  'dalpiirpoteilfaenunfxiirettod, 
<'  '  hf  penoiit  who  do  or  ihall 
"  '*  lite  or  endeavour  to  '.nae  the 
'*  ^  uiM  chaHen,  for  raiUng  a 
"  *  capital  ctddcy  «r  for  making 
**  *-tninB(M  or  MBignmentB,  or 
**  *  (Irelended  trantfcTB  or  airign- 
**  '  ments  of  loch  atock»  not  in- 
**  *  tended  or  deugned  by  such 
*'  *  charter  to  be  raised  or  tnois^ 
**  *  ferred,  and  ail  aetftig'cn-  pte- 
*'  *  tending  to  act  under  any  obfto- 
**  *  Icte  (charter  become  rold  or 
'  voidat^fte  by  nonnaer  or  abasei*; 


«• 
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•« 


*.t  « 


M    « 


"  '  or  for  want  of  making  lanrfiil 
^  '  eJcc'iion^,  which  were  nroci-' 
**  *  aary  to  continne  the  rorpon-' 
*  ti6n  thereby  intended,  sfatlb 
<  (aa  to  all  or  any  audi  kI% 
matten,  and  things  as  shall  bf 
acted^doiie,  attempted,  eadn* 
'*  '  vburedy  or  proceeded  opfln, 
**  '  after  the  said  four  and  Ivea-' 
"  <tiethdayofJ«ne,odetkaDHiitf 
**  *  aeveu  hnndred  and  twnitfl 
"  '  for  ev^  be  deemed  to  be  ille- 
**  '*.  gal  and  void,  and  shall  iMtIr 
'*  *  practised  or  in  any  ft'm  pot 
«  *  in  execution/  " 


Feb,  4th. 


Atkinson  v.  Colesworth. 

»SeE  anie^  p.  889.  .  Tbe  rtile  for  setting  aside  the  Ron- 
suit  in  this  caqe  now  came  on  to  be  argued. 

.  Scarlett  and  Campbell  shewed  cause  ;  and  romendedf 
that  tbe  master  had  no  prospective  lien  ou  the  freight; 
atid  that  there  was  no  distinction  between  this  case  and 
that  of  an  auctioneer  or  a  factor.  And  they  cited  AMti 
V.  PlummeTf  I  B.  &  A.  375. 

Oumey  and  Chitij/f  in  support  of  the  rule,  argued,  tbt 
the  master  was  subject  to  liabilities  which  an  agent k 
general  was  not  subject  to^  and  therefore  he  ought  a^lt^ 
be  bofund  by  the  general  law  applicable  to  the  ttNii'4 
principal  and  agent.  They  relied,  also,  on  the  fact  of  tk 
charter  party  being  in  this  case  made  in  ti^e  name  of  Ae 
master., 

The  Court  were  of  opinion,  that  there  was  no  solid  d*" 
tinction  between  this  case  and  that  of  Smith  v.  Plwmmfft 
and  therefore  dnrected  that  the  rule  should  be  dischsTgcd* 
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■1 


'-.. :  V  . 


COURT  OF  KINGS  BENCH. 


igs  at  fVestm.  after  Michaelmas  Term;  1824. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


1823. 


« 

mo,  Administratrix  of  Skyrino,  v.  Greenwood  and,  November  so. 

Another. 


UMPSIT  for  money  bad  and  received.  Tiie  plaintiff 

i^  action  was  brought  by  the  plain tiflT,  who  was  the  ^^e"fnJaa^of 
listratrix  of  Major  Skyring,  deceased,  against  the  a  deceased 
dants,  Messrs.  Greenwood  and  Cox,  the  array  agents,  |*err  of  wh?ch 

^masters  of  the  Royal  Artillery,  to  recover  the  arrears  corp«  ^^e  de- 
fendants were 

itert^  thej  delivered  to  him  an  account  current^  in  which  they  acknowledged  themselves  to 
sceived  from  the  year  1806  to  the  year  1820,  pay  according  to  an  Increased  rate  allowed 
fder  of  the  Board  of  Ordnance,  dated  Augost  28, 1806.  Held  that  they  could  not  in  18S1 
mttod  to  say  that  this  admission  was  by  mistake,  as  in  1816  the  Board  of  Ordnance  had 
■id  thi|l  by  the  true  constniction  of  the  order  oifl806,  perioni  in  the  situation  of  the 
Vd^  weie  not  entitled  to  the  benefit  of  it ;  this  announcement  of  the  Board  never  having 
simsiraieated  to  the  deceased  by  the  defendsnts  till  the  year  1811. 
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of  pay  due  to  tbe  deceased,  as  an  officer  of  artillery,  ap 

Skyrimo,     to  tbe  time  of  his  de«ilh.     Tbe  d^fefate  was  a  sett  off  of 

trix  of       monies  which  had  been  allowed  to  the  deceased  by  tbe 

Skyrino,     defendants  under  a  mistaken  construction  of  a  general 

Greenwood    order  of  the  Board  of  Ordnance,  of  the  date  of  August 

and  Another.   gSth,  1806,  relative  to  an  increase  of  pay  to  artille7 

officers. 

Tbe  case  came  on  upon  admissions,  from  which  the  fol- 
lowing facts  appeared  :_Tt]fe  ^ceased  was  brigade  major 
of  Gibraltar,  and  was  also  a  captain  in  the  Royal  Ah 
tillery,  of  wUdk  'tkff^  khe  ^endai^ts  Wet^  piiyniasten. 
By  a  general  order,  signed  by  the  secretary  to  the  Bond 
of  Ordnance,  dated  July  28tb,  1797,  it  was  directed,  bf 
command  of  his  Majesty,  that  the  pay  of  subalterns  of  tie 
Royal  Artillery  should  be  increased  Is.  Id,  per  dayyfio* 
vided  they  held  nd  other  cochmiialsion ;  bdt  this  wis  Mt 
to  affect  the  half-pay.     By  a  like  general  order  of  ik 
28tb  of  August,  1806,  it  was  directed  that  from  aud^ABT 
July  1st,  1806,  the  pay  of  majors  of  the  Royal  AfiSkrj 
was  to  be  increased  Is,  lid.  per  day,  and  that  of capteiMi 
holding  ih^  ibr^vm  fatik  of  majors  is.    Tt  kte6  Incnised 
tbe  pay  of  the  various  other  ranks  in  the  Artillery;  bat 
this   order  stated,  that  this  increase  of  pay  was  to  be 
under  the  same  restrictions  as  the  increase  mentioned  ii 
the  former  order,  and  was  not  to  extend  to  persons  ietf* 
ing  two  commissions^  or  to  the  half-pay.   This  incroanef 
pay  was,  in  fact,  allowed  to  all  officers  circumstanced  as  Ae 
deceased  was,  it  being  considered  that  a  situation  likisM 
of  brigade  major  of  Gribraltar  wsm  noi  a  second  cbrnmUb 
within  the  meaning  of  the  order  of  August  28tb,  ISK 
tn  the  y<ear  1816,  the  Board  of  Ordnance  sent  a  aw* 
munication  to  the  defendants,  announcing  to  them  w 
they  considered  that  persons  in  'the  situation  of  tiie  de- 
ceased had  never  been  entitled  to  the  increase  of  ^ 
under  thfe  order  of  August  28, 1806.    II<y#«V^,  fi WNIk> 
•tanding  this  «ommuDication,  (he  defendatilB  iliH  ^ii* 
Mttu^  f 0  (EMbit  Mfettiek%ft  %i^  Aib  ibcfMaHeA  YUs  Htlft] 


MICHABLMA^TBRM*  5  6BO.  IV. 

■  ^Ijbeir  acowdt  with  ili€  plaiolifil    There  bad  be«D  a: 
WMNQg  aceount  between  tbe  deceased  and  4bt9  defend*^     Skyuivs, 
and  id  a  etatemQQt  of  the  account  tranamitted  bjr       trlz  of 


liem  to  the  deceased  yp  to  Novenber  6tb,  1820»  they      Ssmra, 
i;ave  credit  to  the  deceased  for  the  amount  of  ibis  iii«  Ghtcsiiwoo* 
nreased  pay,  as  so  much  of  his  money  in  their  hands.    «ndAii««\ 
b  the  y«ar  1821y  the  defendants  wrote  to  the  de«Daied, 
Mbrmilig  him  that  the  Board  of  Ordnance  had  annouaced 
biibln^  that  persons  holding*  two  mnks  were  aotnn* 
Mtd  to  tfan  -increased  pay,  and  daiming  a  repayment  of 

I4f;  6tLf  being  the  nnoant  «f  the  increase  of  pay 

tbe  year  1606  to  the  year  ISfU. 


Ommpf  for  the  defendants.^^lt  would  be  seen  by  that 
taHer  that  his  clients  claimed  a  return  of  the  increase  from 
%$ymT  1808^  the  Board  of  Ordnance  having  giren  no* 
ikn  <lint  persons  in  the  sitwAioa  of  the  deceased  had 
Wm  been  entitled  to  the  benefit  of  the  order  of  180S; 
ftm  nn  St  being  represented  to  that  Board  by  the  defend^ 
\,  eliwt  they  had  paid  large  sums  to  various  officers 
an  opposite  construction  of  that  order,  the  Board 
iMi  sMsented  to  allow  the  pay  up  to  the  date  of  their 
iMea  in  18^16,  and  bad  disallowed  the  pay  afterwards. 
i|&a  siceonnt  transmitted  by  the  defendants  in  the  year 
IHl^  they  had  given  credit  lor  these  allowanoes  by 
^  they  having  m  fact  never  received  them.  This 
being  for  money  had  and  received,  it  cenid  not  be 
against  the  defendants,  unless  they  had  ao- 
Mlj  inceified  the  money,  which,  in  feet,  they  have 
^Mi  The  defendants  couM  havie  no  objection  to  pay  over 
nver  Deceived. 


If.- 


>$mAii  and  Bnmgkam,  for  the  plaiolMir — It  is  w^il 
that  i^ymnstiers  always  reoehne  the  money  befiwe 
over  any  pert  of  it.  Tbey  loftrmed  the  4eoaaaed 
af  the  drawback  in  1821,  they  ^knowing  fnaoi  the  Aid- 
so  em^ly  aa   1816,    that  it  would  not  be 
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■2^84^.  allowed ;  and  in  the  account  delivered,  fonr  yean  aftov 

Sktrik G,  they  admit  most  distinctly  that  they  have  this  money  in 

trix  of  '  ^^^'^  hands  for  the  use  of  the  deceased ;  and  they  were 

Skyrino  prepared  to  show,  that  the  situation  of  brigade  major  of 

Grken WOOD    A  garrison  was  not  a  commission, 
and  Another.  ,    . 

Abbott,  C  J»Tbe  account,  admitting  the  receipt  of 
the  money,  was  delivered  by  the  defendants  in  the  yeir 
1821,  they  having  received  an  intimation  from  the  Boifi 
of  Ordnance,  so  early  as  the  year  1816,  that  the  extra  piy 
would  not  be  allowed  to  persons  holding  situations  Mcb 
as  those  filled  by  Major  Skyring.  This  being  an  acM 
for  money  had  and  received,  the  plaintiff  must  prove  that 
the  defendants  have  received  sych  money  for  the  me  of 
Major  Skyring ;  and  I  am  of  opinion  that  the  account  iiefi- 
dence  to  sliew  that ;  and  that  it  further  admits  the  mon^ 
to  be  then  in  their  hands.  The  question  then  is,  whetiier,io 
very  long  after,  the  defendants  can. be  permitted  to  mjt 
that  this  was  all  a  mistake,  and  then  to  make  thejlmti^ 
in  effect,  refund  the  money. '  My  opinion  ]8,lhtt,Aey 
cannot ;  and  I  ground  that  opinion  on  this : — They  reeeivo 
an  intimation  from  the  Board  of  Ordnance,  in  1816»  tbtt 
that  increased  pay  will  not  be  continued  to  certain  ofi" 
cers;  this,  however,  is  not  communicated  to  Major  Sky- 
ring  till  1821 ;  but,  on  the  contrary,  the  defendants iwlait 
«  the  money  to  be  in  their  hands.   It  #ould  be  very^malenl 

to  all  men,  and  more  especially  so  to  military  men,  if  * 
.  paymaster  could  admit  a  sum  of  money  to  be  in  his  hudii 
and,  four  or  five  years  afterwards,  *be  allowed  to  say— J^ 
was  all  a  mistake ;  I  have  not  a  farthing  of  youra  iasy 
hands,  and  as  you  have  drawn  on  me  on  the  fiuth  of  wlf 
having  this  money,  you  must  pay  me  a  larg^e  sum  bai^ 
again.     I  think,  therefore,  without  at  all  considering^  A^ 
terms  of  the  order,  that  the  defendants  haying  so  loDg 
quiesced  in  the  admission  they  had  made,  they  cannot 
permitted  now  to  dispute  it. 

Verdict  for  the  plaiotiffl- 
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SeatleH  and  Broughamf  for  the  plaintiff.  ^j^^- 

Sktrthg, 

Gtff7i«y,  for  the  defendants.  '       '.  ^''wxrf'"' 

Sktring, 

[Attornies — Dynety  jr  Gathie,  and  Fynmore  4*  CUrk."]    '  Grcemwood 

and  Another. 


In  Hilary  Term,  Cfumey  moved  for  a  new  trial,  and:  the 
CSovrt,  after  recommending  that  the  point  should ,  be 
rdbed  on  a  special  case,  granted  a  rule  to  shew  cause. 


i  • 


1 1*  f  " 


Rex  v.  Clifford.  iV^.  30. 

DflDTCTMENT  for  obtaining  two  bills  of  exchange  of  a  Pracdee.^ 
kandred  pounds  each  from  Thomas  Palmer,  by  false  pre-  1^^  J°<ig«  •< 

^^^  ^  '     -^  "^  the  trial  of  a 

leilCQS*  case  cannot 

^"The  defendant  was  found  sruilty,  and  as  soon  as  the  order  any  pa- 

'  o        j^  per  to  be  im- 

tarai<^t  was  pronounced,  .    pounded,  which 

**     '"  is  not  given  in 

:'•-   ■  evidence.    It  is 

-  Hhitty  applied  to  the  Lord  Chief  Justice  to  order  one  Mt  enough  that 
(if  the  bills  to  be  impounded;    he    stated    that  it  was  court  in  the 
"b  Court  in  the  hands  of  one  of  the  witnesses.  possession  of 

one  of  the  wit> 
nesses. 

.  ^BBOTT,  C.  J. — The  bill  was  not  put  in  evidence ;  any 
vviitten  paper  that  is  in  evidence  I  can  order  to  be  de- 
vlafaied,  but  as  this  bill  was  not  in  evidence,  I  can  make 

^  order  on  the  subject  of  it. 
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Adjourned  Sittings  mi  Wtsimitutmr. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


December  2d.    Bartlet,  deuU  one,  &c.  V.  DowNEs,  Gent,  another,  && 


The  appoint- 
ment  of  a  per- 
son as  steward 
of  a  manor  for. 
life  is  good. 
If  tenant  in 


Money  had  and  receired. 

The  real  question  to  be  tried  in  this  case  was,  wbet|i9 
the  plaintiff  was  entitled  to  the  office  of  steward  of  tht 
manor  of  Denbury,  otherwise  Runsel,  in  the  conn^  of 

fee  of  a  manor    Essex  (d). 
by  deed  ap- 
points a  steward  of  that  manor  for  his  life,  and  devises  the  manor  in  fee  to  a  third  penoOyMck 
steward*s  appointment  is  valid,  and  be  cannot  be  afterwards  displaced  bj  the  devisee^  vka 
he  becomes  possessed  of  the  manor  under  such  devise. 

•  If  no  evidence  is  given  of  the  existence  of  a  term  to  attend  the  inheritance  since  the  jw 
1793,  and  the  owner  of  the  fee  has  acted  as  if  it  had  been  surrendered,  the  jury  naj  pveiiM 
that  it  has  been  surrendered,  the  purpose  for  which  the  term  was  created  Imvu^  ^ffl  lHI 
since  feiMed. 

(<)  in  the  coneoTBto^fter  v.  Doctt- 
worth,  (i  T.  R.  681,  which  was  an 
action  for  money  bad  and  received, 
brought  by  the  sexton  of  the  ca- 
thedral of  Salisbury,  against  the 
defendant,  who  had  wrongfully 
(ay  he  ooalended)  ihewa  the  ca^ 
thedral,  and  for  so  doing  received 
certain  gratuities,  Lord  Kbnyoh, 

I 

aAer  deciding  that  the  action  does 
not  lie  for  gratuities,  lays  down, 
tlwt  •'H  Hiere  had  becQ  ceitahi 
fees  annexed  to  the  discharge  of 
certain  duties  belonging  to  this 
office,  and  the  defSbdant  had  re- 
ceived them,  ail  assize  would  have 
Iain ;  and  the  action  for  numeif  had 
and  received  to  recover  fees  hat  al- 
foayt  been  considered  as  being  sub- 
stitttted  in  the  place  of  an  assize.** 
It  therefore  becomes  material  to 
ascertain  for  what  offices  an  assize 
will  lie.     In  Jehu  Webb's  Case, 


e  Co.  47  §.  it  is  kid  doir^M 
«<an  assize  lies  for  the  irfkttf 
steward,  bailiff,  oricoeiWQCt 
manor.*'    In  that  case,  the  ^fMt* 
tion  for  what  offices    an  affV 
would  lie  is  very  fiiOy  gone  iatoi 
and,  «Aer  stating  that  tm  mix 
wiU  also  lie  for  the  oAces  of  M 
iff  of  a  park,  t>eadle  of  a  hiiii4rai 
packer  of  clothes,  sheriff,  if  tft* 
pointed  for  life,  clerk  of  theCrawi 
in  Chancery,  beadle  of  tfaehoMf 
•f  WcstmioalBi;.  poalcraf  toon^ 
of  the  Aichbiahop  of  Oantdbi9' 
Filazer  of  the  Court  of  Cooani 
Pleas,  registrar  of  the  AdniiilV 
Court,  or  of  a  bishopTs  CooMtovy 
Court,  it  is  laid  down  that  anaaos 
lies  for  all  officesof  profit,  botaol 
for  offices  of  charge  and  no  proAt; 
and  for  this  the  Year  Book,  t7 
Hen.  8, 12,  iscited.  And  in  S  b^ 
412,  it  is  laid  down,  that  an 


A  {ailjrt  fM"4^  Rft^  ^mg  t^«iiM  m  ^sfi  pC  M^  wuwr*.    >^ 

by  a  deed,  executed  in  the  month  pf  ^\^^  |-8$,!>  VfVffl^     ^»>KfP^> 
to  the  plaintiff  the  office  of  steward  of  this  manor,  for  the     ^^^^^^ 

"WffiPJT  ^ft  ]*lr-  PoWflCf ,  <N  twicer  flf  J!?S  dpignrtMfr    P.«         «i<4     "* 
her  dece^^,  \^e  ^j^oinf,^  the  dsfipp^fi^t  ?^«v?r^  of  t|fj|| 

manor.  It  was  admitted,  that  there  were  copyholds  in 
*•«  mWt  tJ**!*  <h«  «(evHT4  of  |hftt  fnapor  ^aa  eif^iff^^  \o 

•^i^N  fop*  ^  ^be  ?ippuft!t  ofie^.  ^^fj»r^  l^e  (30|{)in.eq^e^q»f  n^ 
^rf  PfP»!f 4  t»  cofltiflfl^  tf)  f^ct  a^  ffe^a^i^li^jn^  t{f^  i«.C^nffi 

Hih  ^wm>  'he  ^efp^^t;^  brflthfr-. 

4ifaf^  9P4  P4?%»  fV  the  fl|f feo^im,  WW^efljl^d  )(^ 
«fc«  lMfrw«rf*  »K«»  the  ^tevftlR^  Pf  tff^  'W^*  «>»ll  I"?  W>  WW* 

m^xt4  tn  t|i#  Ri^nor.  Th«!  Cfiwn  ww^fc!  p^f^p*  mr 

ttitute  a  person  steward  for.  Iif|$ ; .  l|^^  ia  fi^fj  cfi^  (iff  9  pfj^ 
Tate  person,  if  he  conveyed  away  his  manor,  the  former 
•tffVN^  cp«S(Bd  tfl  It^  ^tpurprjl  ^9  ^^  fjp^  )pf<j| ;  ^^ ^  ,^?«n 
if AiMfl^  poflid  eRC^iifltn^r  ^iv^\f  w^tlj  .i|  stpvw^f  Jf\  s»?!S» 
«<HVW^f  ^eing  ^|ip  ^rfpnt  pf  l^jf;  Iqf^.  9»4  W9P  P^m **- 
tacbed  to  the  manor  itself,  could  not  hold  the  ff^<^ 
against  the  will  of  the  purchaser  of  the  manor._Another 
ground  of  defence  ^fjf ,  ^^t  Bfr^  ^  ^fs  pot  J||).«}{^J  in 
fee  of  the  legal  estate ;  for  that,  by  a  family  settlement  of 
Jane  6,  1712,  a  tpj;^  fff^jte  ^U|}}|Tfjj  ye^i]R  yf^  fRiH 
in  certain  property,  of  which  the  manor  formed  a  part ;  it 

was  a  term  to  |:^ifj(a  effFtlBQI  fiWT  3W5S!ff?f  pbi|dren.  This 
term  was,  by  a  deed  dated  February  2nd,  1785,  assigned 

li4Mt«p4  ^  ifihstiiMftft  i  and  ^iwiBi  in  t]l)^  ynfc  17^' 

manor  was  bought  by  the  husbanii  of  Mrs.  Rap,  it 


lis  for  pared  of  the  profits  of  an  in  tail  or  for  life:  and  L.  C.  B. 

oSoe,  i/tiie  party  be  only  diaaeised  Coutn*  layt  down,  that  a  tenant 

of  io  amich  and  not  of  the  whole  for  years  orotber  who  has  not  the 

) ;  and  that  it  lies  not  only  (br  freehold  cannot  maintain  an  assize, 

held  in  fee  but  for  offices  Com.  Dig.  tit  Amz$p  (R.  5). 
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,2^^       appeared  that  this  term  was  still  kept  alire  for  the  pro- 
Bartlbt,     tection  of  the  ioheritance. 

Gent.oDe,&c. 

DowNEj,         Marty  at  contended,  that  the  circumstance  of  no  ewU 
Oodt*  B]]otn6r» 

&c  dence  being  giiren  of  the  existence  of  this  term  since  the 

year  1793,  the  jury  ought  to  presume  its  surrender. 

Abbott,  C.  J. I  think  I  ought  to  ask  the  jury,  whether 

they  consider  this  term  to  hare  been  surrendered  or  not« 
It  was  created  in  the  year  1712,  for  a  purpose  long  since 
fulfilled,  and  the  last  account  given  of  it,  by  the  eridence 
adduced  on  the  part  of  the  defendant,  is,  that  it  was  in 
existence  in  the  year  1793.  If  the  party  now  suing  were 
the  owner  of  the  estate,  he  would  be  in  a  condition  i9 
produce  the  deed  by  which  it  was  surrendered,  if  any  sur- 
render had  taken  place  ;  but  the  plaintiff  not  having  thU 
deed  (if  there  be  such  a  one)  and  not  having  the  mieiw 
of  compelling  its  production,  cannot  be  expected  to  gift 
any  evidence  on  the  subject. 

The  jury  having  stated  that  they  presumed  the  term  to 
have  been  surrendered,  were  directed  by  his  Lordship 
to  find  a  verdict  for  the  plaintiff,  which  they  accordinglj 
did  (b). 

Marryat  and  Byan,  for  the  plaintiff. 

Scarlett  and  Ckf %,  for  the  defendant. 

[Attorniet— Bn'tf^^FCf  4*  Q.  and  Downeg,} 

•  {h)  In  the  case  of  Harvey  v.      his  grant  to  the  plaiotift  bit  aM 
NewlyUf  Cro.  Eliz.  859»  Sir  James     that  Sir  James  had  sold  the  i 


AUington  had  granted  the  plain-  to  J.  S.^  who  had  appointed  Ua 

tiff,  by  deed,  to  be  bailiff  of  his  (tbedefendant)tobebaili£LAyiht 

manor  for  life,  and  the  defendant  Courtwereofopinioo  that  the ptf" 

disturbed  him  in  collecting  the  chaser  might  discharge  theiplii*' 

rents,  the  defendant  confessed  the  X  ift'and  revoke  the  grant,  becsoieit 

seisin  of  Sir  James  Allington,  and  was  not  shewn  that  there  wsitof 
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tee  granted  for  the  execution  of  it, 
nor  any  profits,  and  therefore  it 
would  be  a  mere  ofiice  of  trouble, 
and  the  plaintiff  could  not  com- 
plain of  the  loss:  "  hut  if  he  were 
t9  have  had  a  fee  or  other  profit  in 
eerUdnt  for  exeetUing  thereof  it 
had  been  otherwise J^ 

And  in  the  case  of  Sir  Robert 
Bomard  v.  Wood^  Sir  T.  Jones* 
Eep.  196,  (reported  also  in  2  Mod. 
Bep.  175,  9  Lev.  Rep.  245,  and  2 


Show.  Rep.  21,)  it  was  heNF,  that  1824. 

the  stewardship  of  a  manor  waa      Bartlbt 
legally  grantable  in,  reversion  for  (Sent  one,  fcc. 
a  term  of  years  determinable  on 
the  decease  of  the  grantee ;  but 
the  Court  were  of  opinion  that  it 
was  not  grantable  for  a  term  of 
years  absolute,  as  it  might  then 
pass  to  executors  and  administra* 
tors,  or  be  in  at>eyancc  after  the 
decease  of  the  grantee  and  before 
administration  grauted. 


V, 
DoWNISy 

Gent  another, 
&c. 


BBFORB  ABBOTT,  C.J.,  BAYLEY,  HOLROYD,  &  LITTLBDALB,  JS. 

Id  Bank. 

Scarlett  moved  for  a  rule  nisi^  for  a  new  trial  iu  thid  Jm^umy  9ML 
case,  on  both  the  grounds  taken  at  Nisi  Prius^  and  the 
Court  took  time  to  consider. 


The  Court  now  gave  judgment  on  Scarlett's  appli-  February  let. 
cation. 


Abbott,  C.  J. We  think  we  ought  to  refuse  Mr. 

Searlett*8  rule.   It  was  said,  that  the  grant  of  thesteward- 
%hip  of  a  manor  for  life  was  not  good  by  a  subject,  though 
it  might  be  good  if  gpranted  by  the  Crown,  and  that  a  sub- 
ject could  not  create  an  office  for  life;  but,  here,  the  party 
does  not  create  the  office,  but  only  grants  that  office  to  a 
paiticular  person  for  life;  and  if  the  grantor  could  not 
displace  his  grantee,  there  is  no  reason  why  any  other 
person  should  have  the  power  of  doing  so.    In  the  case 
of  JBarvey  v.  Netofytiy  Cro.  Eliz.  869,  which  was  an  ac- 
tion for  disturbing  the  plaintiff  in  his  office  of  bailiff  of  a 
manor,  he  had  been  appointed  bailiff  of  the  manor  for  his 
life;  and  the  person  who. had  so  appointed  him  a  bailiff 


.^M^      sgM  the  oMp^  tP  ai}iq|l|er>  who  pppamlid  lh»  rfefatldlf  tt 
B4»r(.yTf     The  Court  held,  in  that  case,  that  if  it  had  bees  sbewi, 
v«>  *pnPf  wv  jji^^  there  were  fees  attached  to  the  office^  or  any  certa$ii 
^^^jnii*^    profit^!  tb^  fiCtm  ^wH  have  be^n  paHWtemablp,    On  t||f 
ac^ '     '  otb^F  [WiQt;  I  left  it  to  the  jury  %9  say  whetb^  tbi»  levn 
had  been  surrendeted  of  not.    The  defeadant  was  td- 
mitted  to  be  the  brother  of  the  presept  owner  of  the  man^ri 
wd  W^  tb^refQr^  iH  ^  conditiop  IqgiFe  the  Vesteyidfltl 
of  the  existenc^  of  this  term ;  and  it  appeared  that  it  vsi 
in  existence  as  a  term  to  attend  the  inheritance  in  Ik 
year  1793.    The  general  principle  on  this  subject  is,  thit 
whatever  ought  to  have  been  done  is  presumed  to  have  bees 
done ;  and  if  the  surrender  of  this  term  were  not  presumedi 
it  would  defeat  the  acts  of  the  owner  of  the  inheritaaMi 
and  the  Courts  have,  in  many  instances,  held,  that  jariei 
were  at  liberty,  where  the  term  had  done  its  duty,  aad 
th^  owners  of  the  estatp  had  acted  as  if  the  terq[i  ^id  |0t 
exist,  to  prespme  t^iat  it  t^ad   fieen   surfpni|eFed,    IfS 
think  it  was  rightly  left  to  the  jiiry^  as  tl^is  tepqgifCfip^ 
tirely  to  defeat  the  acts  of  the  real  owner  of  the  estate* 
It  is  also  worthy  .of  nptjce,  tl^at  if  this  term  f^^ere  ^c|i^1y 
surrendered,  the  deed  by  which  it  was  surrendered  would 
not  be  in  the  power  of  the  plaintiff  but  of  the  defendaot, 
orpfthe  gentleman  underiyhopi  1^  clajms  to  act]  ^t 
tl)is  rather  ^.oes  to  the  propriety  of  the  fiqding  of  tfcf 
jury  than  tQ  ^he  question  to  be  left  ^o  t|iem.     For  thfof, 
re^ons^  we  think  we  x^ugfit  tp  rcfpse  the  rule. 

Rule  refused. 
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BBPOEE  m.  JUSTIOB  U^TIMDAtM. 

(Who  sat  for  the  Lor4  Chief  Justice.) 

KIAHCTMENT  for  a  nusance  in  obatfuctiD^  a  common  in  an  indiet- 
h^way,  which  was  laid  in  the  indictment  to  be  a  com-  "J^ctj^'^^n,. 
OBon  highway  for  carts,  carriages,  Scc^  mon  highway. 

The  way  in  question  was  a  very  narrow  street,  con-         w'^y 


majr  ImIm^  m 

nectinff  Sidmoutli  - 3treet4    Mec)c1enbi]rgh -square,  wit^  •<>*««o»iiishr 

way  fog  AMtL 

Ftaies  Street.     From  the  evidencci  it  3ppeared,  that  th^ 


ifhole  of  ihe  streets,  lanes,  and  passages^  h^d  l^een  built  f**^"**!|.*|_^^ 
on  the  estate  of  a  person  named  Harrison,  and  that  the  «rsbad  omv$ 
jmy  in  qgestion    was  arched,   having   buildings  om  r^^SS"^ 
it.    Tt  also  appeared,  that  all  ordinary  carriages  couli  hmmgumdbf 
pass  along  it  under  the  arctiway,  but  that  a  waggon  load-  f^Tr^^^ 
ed  Tery  highly,  as  road  waggons,  and  waggons  carrying  ^ri«M»n*nf 
cotton  usually  are,   could  not  pass  under  this  arcl)  for  notiOkMatlf 
want  of  height.  kish  *•!«»*• 

Bnd4tA§9 

F*.  Pollock  and  Abraham  for  the  defendantt^  contend-  [2!itLi 
ed,  that  this  was  not  a  public  highway,  for  that  it  could  topaM«a4«r 
act  have  been  dedicated  to  the  public  as  a  common  high* 
way,  it  being  arched  over;  and  tl^at  if  e^  verdict  of  j^yilty 
was  found  in  this  indictment,  the  party  who  was  the 
nrner  of  the  buildings  over  the  archway,  might  be  cpm- 
pelled  to  pull  them  down,  to  make  tlie  highway  passable 
ror  all  carriages  whatsoever.  It  should^  (if  it  were  a  way 
at  all,)  have  been  described  specially,  as  it  is,  for  if  there 
were  any  dedication  to  the  public,  it  was  not  general,  but 
restricted  by  the  size  of  the  archway  keeping  out  high 
carriages. 

Gumey  and  Chitty^  for  the  prosecution. It  has  been 

proved  to  be  a  way  generally  used,  and  capable  of  being 
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used  by  all  ordinary  carriages,  which  is  sufficient  Co  con- 
stitute it  a  public  highway ;  many  public  streets  hate 
arches  orer  them,  and  more  had  formerly,. Scotland^yard 
is  so  now,  and  Castle-street,  Holborn,  and  St.  Tliomas'i- 
street.  Borough,  were  so  formerly. 

LiTTLEDALB  J_I  shall  reserve  the  point,  whether  • 
way  of  this  kind,  which  can  be  used  by  all  ordinary  car- 
riages, is  not  a  public  carriage  way. 

-  '*  * 

Iftwopenoni        The  defendants  had  one  succeeded  the  other  in  Ik 

d*^tl^'°f '^ 'bl  <><^<^upation  of  a  house  at  the  place  in  question,  and  dure 

Btracting  s  being  evidence  of  an  obstruction  of  the  way  by  the  d6> 

o?the*eTid«ice  ^^^^^dants  separately,  but  no  evidence  of  any  obstmdioB 

no  joint  act  of  by  them  both  at  the  same  time 

obttniction  ap- 
pean^  the.  • 

Judge  wiiJ,  at        LiTTLEDALE  J.  —Put  it  to  the  Couusel  for  the  proieco- 

•oonaituecaie  *     -, 

for  the  prose-     tion,  to  elect  which  defendant  they  would  proceed  agtiaiti 
^wk^!!f!f^'  218  no  joint  offence  was  in  evidence. 

put  tne  proie-  "^ 

enter*!  Conn- 

whichofthem        Gumet/  electing  to  proceed  with  the  case  against  the 
theywouidpro.  defendant,  Debney, 

oeed  against 
and  then  take 

tte*^^'  ^°'  'T'"®  jury  found  him  guilty,  the  other  defcndaot 

not  guilty. 

Qvmey  and  Chitty^  for  the  prosecution. 

JF.  Poltockf  for  the  defendant  Lynn. 

Abraham^  for  the  defendant  Debney. 

[Attomies.— J/arm^  and  HurtL} 
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BRrORE  ABBOTT,  C.  J.,  BATLBY,  HOLROTD,  ft  LITTLEDALBi  Ja. 

In  Bank. 

» 

In  Hilary  Term,  Abraham  moved  on  the  point  reserved, 
and  argaedt'  that  in  the  indictment,  this  highway  should 
not  have  been  laid  generally  to  be  a  public  highway  for 
carts  and  carriages,  but  specially  as  a  highway,^  modOf 
for  carriages  of  a  certain  description,  as  it  had  never  been 
dedicated  to  the  public  except  for  a  restricted  use  by 
carriages  not  exceeding  certain  dimensions. 

Per  Curiam — If  it  is  a  way  fit  for  all  carriages  which 
are  in  ordinary  use,  it  is  properly  laid  in  the  indictment  to 
be.  a  public  highway  for  carts,  carriages,  &c.,  although 
aome  carriages  of  unusual  size  may  not  be  able  to  use  it. 

Rule  refused. 


Wharton  r.  Lewis. 


December  &tk. 


-ORE  ACH  of  promise  of  marriage.  To  an  action  for 

The  promise  was  proved  by  parol  evidence,  and  the  breachofpro- 

plaintiff's  witnesses  were  cross-examined  as  to  certain  riage,  if  it  ap- 

misrepresentations  made  to  the  defendant's  father  relative  fcn^ani^walln^ 

to  the  circumstances  of  the  plaintiff's  family,  and  the  si«  ducedtomake 

taations  she  had  previously  filled.  or\romt^ie 

The  defence  was,  that  the  defendant  had  made  the  pro-  *^*  connexion, 

either  bj  misre- 
presentation or 
«Dful  soppression  of  the  real  state  of  tbe  circumstances  of  the  family  and  preTioos  life  of  the 
'  plttntiiF;  this  goes  in  bar  of  the  action,  and  not  to  the  damages  only :  and  if  the  defendant*! 
Counsel  cross-examines  as  to  certain  misrepresentations  made  towards  tbe  defendant,  and 
deceptions  practised  on  him;  this  is  to  be  considered  as  notice  to  tbe  plaintiff's  Counsel  of 
tbe  line  of  defence ;  and  therefore  if  he  has  letters  of  tbe  defendant,  tei^ing  to  shew  that  he 
imew  tbe  real  state  of  the  facts,  the  plaintiff's  Counsel  ought  to  give  them  in  evidence  before 
theplaintUF's  case  is  closed,  and  he  will  not  be  allowed  to  pat  them  in  at  evidence  in  reply. 
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mke  under  fraudulent  and  false  representations  of  tk 
WH^ittov     plaintiff's  former  situation,  and  the  circumstances  of  bar 
Levrifr»       fiunU  ji  and  it  was  proved  that  her  brother  (io  whose  heii 
she  was  residing,  and  who  was  a  witness  for  the  plaintiff)  had 
stated  to  the  defendant,  previously  to  the  promise,  th«t  ber 
father  would  leave  property  to  her  at  his  death ;  whereai^ 
in  fact,  he  had,  a  short  time  before,  compounded  fHlh  ^K 
creditors:  and  it  also  appeared  from  the  evidence  of  (bl 
defendant's  father,  that,  a  few  days  after  the  promise,  lib 
'    received  an  anonymous  letter,  stating,  among  other  tbiag% 
that  she  had  been  -a  bar-maid,  and  had  carried  on  the  bu- 
siness of  a  milliner,  at  Oxford,  with  another  lady  who  tM 
then  in  keeping ;  and  that  the  defendant  in  conseqnesce 
broke  off  the  match :  but  on  this  letter  being  shewn  kj 
the  defendant's  father  to  the  father  and  brother  of  tbe 
plaintiff,  they  represented  that  these  istatettients  were  hktf 
and  the  courtship  was  renewed,  but  afterwards  fisiBf 
broken  off.    It  was  now  proved  that  the  plaintiff  bad 
acted  as  barmaid  at  Mivart's  hotel,  and  had  previou^ 
carried  on  the  business  of  a  lYlitlttker  at  Oxford  onder  cir- 
cumstances of  suspicion,  the  marshal  of  the  University 
having  had  directions  from  the  proctors  to  keep  a  watch 
on  the  house. 

As  soon  as  the  defendant's  case  was  eondnMt 
Broughctm  wished  to  give  as  evidence  in  repty^  to  cit 
down  the  evidence  of  the  defendant's  father,  two  lelW 
written  by  the  deFendant,  which  went  to  disprove  any  1^ 
ceptions,  by  shewing  that  he  was  aware  of  some  of  tbcie 
facts  before  the  match  was  broken  off. 

Scarlett  objected  that. his  cross-examination  of  theplaiB* 
tHTs  witnesses^  m  to  the  «le«eplions  praotisad  onihe  d^ 
fendantt  gave  notice  to  the  plaintiff^s  Counsel  of  wk^ 
Hue  of  defence  he  was  taking,  anid  theivforefbe  pfoiatil^ 
Cmmml  'ought  iiehmre  giwnk  time  letters  is  erUemn,  ^ 


MlCHAtHMna  tElif,  if  4M0.  IV.  Ml 

shew  that  there  was  no  deception,  before  be  bad  closed       ^j^^ 
his  case,  but  that  tbey  were  not  admissible  in  reply.  Whartov 


Abbott,  C.  J. By  very  strict  rule,  the  cross-examina- 

tidD  m^t  be  held  to  be  notice  to  the  pleiiltiff '9  VMnml 
thM  St  tiras  intended  to  be  alleged  by  thl9  defeildaht  tiMt 
fleceptioDs  had  been  practised }  and  therefore  this  plains 
tiff^s  Counsel  ought  to  have  goniB  into  eTidencib  to  febA 
ihal^  before  he  cldsed  bis  oasoi  I  think  I  must^  (h^relore, 
ff^ctet  the  eVJd)enee. 

Brougham  having  replied 

ABBOTT,  C.  Ja  left  it  to  the  jury  to  say,  wbethiei*  the  d«w 
tffjant  was  induced  to  make  this  promise^  or  to  eontintire 
lUi  CMiMxion,  by  Ailse  representations  ot  wilful  suppres^ 
!  of  the  ttuth  ;  for  if  he  was  induced  to  continue  thev^on*- 
mm  by  mirepresentation  or  Wilful  suppression  of  tbe 
tad  stake  of  the  circntnstances  of  the  fatnfly  HiidTprevioiilft 
life  ef  the  plaintiff,  it  was  agtH>d  defence  to  this  A^tiMH  afid 
the  ddenAmt  ^as  entitled  lo  thok  verdf ct% 

Verdict  for  the  plaintiff Damages  160/. 

Mrwuffkim  iind  Airnham  foi:  the  f^tiiintifr. 

fkmlrleii  «nd  L&wtt  for  the  Aefetfi^alit. 


V. 

Lewis. 
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Dec.  ISA.  Jay,  Gent,  one,  &c.  v.  Warren. 


«        «        » 


V 


bUI. 


A  cflfBovti,  Assumpsit  by  the  plaintiff  as  indoneey  against  die 
'^i^^'dl  defendant  as  indorser  of  a  bill  of  excbangre  for  S8l.  6$^ 
fendanttime,     drawn  by  a  person  named  Elsam  on  a  person  nsmed 

qnlre'aii  agree-  Bfooke,  three  months  after  date. 

mentitamp.  xhe  defence  was,  that  the  plaintiff  had  given  time  to 

taking  a  'eogno-  the  acceptor*  by  taking  a  cognovit  of  him  which  garedirae 

vitof  the  ac-  ^eeks*  time.    The  coqnovii  was  tendered  in  evidence. 

ceptor  of  a  bill  ^ 

after  an  action 

hfm^^^and^by"  Brougham  objected,  that  the  cognovit  ought  not  to  be 
(hat  giving  him  received  in  evidence  as  it  was  not  stamped,  and  that  it 

three  weeks*  •     j        .  i     •  j  •     .■  •  •      * 

time  before  en-  required  a  Stamp,  being  used  in  this  case  as  an  agreeaeat 
tering  up  jndg-  |q  g,\y^  iJiqq  |q  |{|g  acceptor,  and  it  contains  a  daon  tint 

ment,  is  not  *^  ■  . 

auch  a  giving  no  judgment  should  be  entered  up  till  the  25th  of  May. 
ch^r  "thiothcr  '^^^^  ^^  clearly  matter  of  agreement.  A  mere  cognmsH, 
parties  to  the      certainly,  required  no  .stamp;  but  if  it  contained  matter 

of  agreement,  it  must  bear  an  agreement  stamp.  Eame$  v. 

Hill,  2  Bos.  &  Pull.  150;  Rear  dm  v.  Swaby,  4  East, 
.    188. 

Abbott,  C.  J...1f  this  cognovit  is  put  in  and  read,  b 
that  a  giving  time  within  the  meaning  of  the  rule,  hedune 
the  party  has  brought  his  action  against  the  acceptor,  aad 
by  these  means  obtains  judgment  against  him?  Is  there 
any  decision  which  lays  down,  that  if  after  action  broaght 
the  party  take  a  cognovit  that  is  a  giving  of  time?  As  at 
present  advised,  1  think  this  cognovit  admissible  in  efi- 
dence  without  a  stamp ;  but  I  am  of  opinion  that  it  ii  ao 
answer  to  this  action.  The  mischief  of  holding  tbattbii 
discharged  the  other  parties  to  a  bill  would  be  infiaite* 
Suppose  the  indorsee  of  a  bill  brought  an  action  sgaiait 
the  acceptor,  who  appeared  and  pleaded:  if  the  indoiiae 
did  not  file  his  replication  so  soon  as  he  might  de^i^ 
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would  be  said  that  he  gave  time  to  the  acceptor.    The  ;j8^. 

defence  cannot  be  sustained.  Jat 

Verdict  for  the  plaintiff.  Warrbw. 

Brougham  for  the  plaintiff. 
Hutchinson  for  the  defendant. 


[Attornies — Jt^  ^  B.  and  Warren,] 


See  Lee  y.  Levy,  infra,  lu  the 
of  Ames  y.  Hill,  2  Bos.  & 
Foil.  ISO,  it  was  held  that  a  mere 
a$§n4mt  did  not  require  a  stamp; 
tiiit  that  if  it  contained  any  thing 
of  agreement  beyond  the  mere  au- 
uwrity,  it  must  have  an  agree- 
■mt-ctamp. 


And  in  the  case  of  Reardan  v, 
Swahy,  4  East,  188,  it  was  held, 
that  if  the  cognovit  contained  an 
agreement  to  take  the  debt  by 
instalments,  it  must  have  an  agree- 
ment stamp ; — and  recognised  the 
authority  of  the  case  of  Amee  v. 
Hill 


pHiLiPE,  Gent,  one,  &c.  v.  Baker. 


Dee,  l4tA» 


Assumpsit  for  business  done  as  a  solicitor,  with  the  Tf  one  is  admit- 

■Tk,  ^  1  .  ted  to  defend  a 

common  money  counts.    PJea General  issue.  ,Qit  |„  chance- 

It  appeared   that  a  bill  in  Chancery  had  been  filed  'y. «»  /^ 

*  J    i_        ptiuperit,  bis  so- 

igainst  the  defendant  by  a  person  named  Allen,  and  that  li^itor  can  onlj 
ke  bad  employed  the  plaintiff  as  his  solicitor,  to  enter  an  '•^^^^^^^  ^f  *»" 

t:      J  I  '  money  actuaJly 

appearance  for  him,  and  to  put  in  an  answer  to  that  bill ;   paid  out  of 
but  the  defendant  being  poor,  the  plaintiflThad,  before  the  defence  o'ftUe 
answer  was  put  on  the  file,  prepared  a  petition  for  him  to  iuit. 
lefend  that  suit  in  forma  pauperis,  the  prayer  of  which 
f     petition  having  been  granted  by  the  Lord  Chancellor,  the 
»     ip|iearance  in  Chancery  was  entered,  and  the  answer  put 
I     in  m  forma  pauperis^  and  the  suit  there  had  not  pro« 
I     ceeded  any  further.   The  amount  of  the  plaintiflf's  bill  was 
I4f.l4«.6<£. 
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Abbott  C.  J. As  the  defence  of  tbe  soit  in  Chand^ 


Philips,      was  in  forma  pauperis^  I  am  of  opinion  that  the  plaintt 
'  as  his  solicitor,  can  only  recover  the  amount  of  tbe  monqf 


V. 


Bakbr.       he  actually  paid  out  of  pocket. 

Verdict  for  the  plaintiff_Damages  2U\s.id.  (a). 

N.  Clarke  for  the  plaintifil 

The  defendant  in  person. 

[Attorniet^-PAi/tpeand  In  penon.] 


(c)  This  niin  did  not  include  only  the  money  paid  oot  ofpocM 

any  thing  either  for  attendance,  by  the  plaintiff  as  solicitor,  ani 

lots  oftime,  drawing  or  engrossing,  the  parchment  on  which  the  as- 

copies,  or  senrice  of  orders;  but  swer  in  Chancery  was  writtok 


Dee,  UlA.  pARTRI{>OE  t;.  CoATBS. 

Pleading.  —In  JLIEBT  for  penalties  for  usury. 

•  declaration,        xj,e  first  count  of  the  declaration  stated,  that  one  Tho- 

for  usury,  tbe  ' 

day  from  which  mas  Dauncey  had  drawn  a  bill  of  exchange,  payable  to 

utowmm^ce!  ^'^  ^^«^  ^""^^^  ^l^'ch  bad  been  duly  accepted  by  000 
it  material,  and  Daniel  Orpbin ;  and  that  after  the  29th  day  of  Septeo* 
^^ted.  'if  no  ber,  1714,  to  wit,  on  the  3d  day  of  July,  1824,  it  wii 
^■?!l**u'*!^'w  corruptly,   &c.   agfreed  between  the  defendant  and  tfce 

will  be  bad.   "        .  ,    i,  -    j 

a  wrong  day  is  said  Thomas  Dauncey,  that  tbe  defendant  should  lend 
lauiTariillw*  *"^  advance  to  the  said  Thomas  Dauncey  100/.,  ''td 

should  forbear  and  give  day  of  payment  for  the  saint 
unto  the  said  Thomas  Dauncey,  from  the  time  qfUndUg 
the  samcj^  until  the  said  sum  of  money  (secured  ,by  the  bill) 
should  become  due  and  payable,  to  wit,  until  the  .6tfa  ^ 
October  next  following;  and  that  the  defendant  fbrsoek 
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forbearance  should  receive  from  the  said  Thomas  Daun- 
oey  the  sum  of  6/.  5«. :  and  for  the  securing  the  100/.,  the 
Ml  was  to  be  assigned  to  the  defendant.  And  ^  that  ki 
pursuance  of  the  said  corrupt  bargain  and  agreement  so 
made  as  aforesaid,  he  the  said  defendant,  afterwards,  to 
wit,  on  the  said  3d  day  of  July,  to  wit,  at,  &c.  did  lend 
^nd  advance  to  the  said  Thomas  Dauncey  the  said  sum  of 
100/."  &c.;  it  then  proceeded  to  aver  payment  of  the 
usurious  interest,  &c.  The  other  counts  of  the  declaration 
were  similarly  framed,  as  far  as  regarded  the  point  on 
which  the  case  ultimately  turned. 

From  the  evidence,  it  appeared  that  the  defendant  had 
received  6/.  6s,  of  Thomas  Dauncey,  and  for  that  the  de- 
fendant had  discounted  the  bill  mentioned  in  the  declara- 
lioa,  by  giving  him  a  check  on  his  banker,  dated  July  3d; 
Init  it  was  proved,  that,  in  point  of  fact,  the  amount  of  the 
<^edc  was  paid  in  cash  to  Dauncey  on  the  5th  of  July, 
and  not  on  the  third. 


Denman^  F.  Pollock^  and  Holty  for  the  defendant,  con- 
tended that  this  was  a  fatal  variance,  as  the  declaration 
•tated  a  corrupt  contract  for  an  usurious  loan  from  the  3d 
of  July,  and  an  advance  of  the  money  on  that  day.  The 
'time  was,  in  cases  of  usury,  most  material,  as  being  the 
only  thing  that  made  the  taking  the  amount  to  be  paid 
-nt  interest,  usurious  or  not,  and  therefore  it  ought  to  be 
truly  stated.  Harris  v.  Hudson^  4  Esp.  152;  Carlisle  v. 
TrearSf  Cowp.  671. 

Abbott,  C.  J, ^The  distinction  in  this  case  is,  that  the 

Corbearance  is  stated  not  to  be  from  one  day  to  another, 
but  from  the  time  of  the  lending. 


The  defendant's  Counsel. —Then,  my  Lord,  it  would 
IKK  be  necessary  to  put  any  day  at  all,  as  the  time 
'rom  which  the  forbearance  was  to  be ;  b^t  we  contend, 
^  it  must  appear  on  the  face  of  the  record  that  usury 

Hit  2 
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Partridge 

COATU. 


has  been  taken,  which  can  only  be  by  a  paitkolar 
being  taken  for  forbearance  between  two givea days;  and 
if  the  time  is  materia),  laying  the  day  under  a  videUeti 
makes  no  difference. 


Scarlett  and  Abraham^  contra. It  is  only  necessary 

that  the  interest  should  be  alleged  to  be  usurious  sad 
taken  on  an  usurious  contract ;  and  though  if  it  be  alleged 
that  the  contract  was  for  forbearance  between  ^rtvenddfti 
those  days  must  be  proved,  still  no  case  has  yet  decided 
that  it  is  necessary  to  state  a  precise,  day :  and  it  is  saffi- 
cient  to  allege  that  the  sum  was  to  be  paid  as  interest 
from  the  time  of  the  lending,  and  that  it  was  at  an  usuriov 
rate  of  interest. 

Abbott,  C.  J. ^It  appears  to  me,  that,  in  a  declaratioD 

for  usury,  it  is  necessary  to  shew  that  the  period  of  for- 
bearance Was  such  that  the  sum  taken  exceeded  the  legal 
interest.  Here,  it  is  only  alleged  to  be  from  the  time  of 
the  lending.  Now,  that  might  be  so  long  a  time  from  the 
other  day  as  to  make  the  sum  received  not  exceed  tlie 
rate  of  5  per  cent,  for  a  year :  and  if  it  be  said,  that  in  thii 
declaration  there  is  a  day  stated,  that  is,  the  third  of  Jol/i 
which  is  a  wrong  day,  I  think  that  the  plaintiff  most  be 
called. 

NoBsuit 

Scarlett  and  Abraham,  for  the  plaintiff. 

Denman^  F.  Pollock^  and  Holtf  for  the  defendant 

[Attornies— /f.  Thomat  aud  Hodson.] 


In  the  case  of  Carlisle,  qui  tarn, 
Y.Treart,  Cowp.  671y  the  plain- 
tiff haviDg  declared  on  an  usurious 
contract  on  the  3 1st  of  December, 
1774,  giving  day  of  payment  to 


the  a3d  of  December*  177*  ""^ 
the  evidence  being  of  a  cootnc* 
on  the  25d  of  December,  ITl^fi^ 
two  years;  this  was  held  to  be  • 
fttal  variance. 
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In  the  cate  of  Harris^  qui  Urn, 
¥.  Hudson^  4  Esp.  152,  the  day  of 
Ibe  advance  of  the  money  was  laid 
under  a  videlicet,  but  it  was  held 
that  a  variance  in  the  day  was  Al- 
tai. And  it  was  ruled  in  the  cases 
of  Brooke^  q,  t,  v.  MiddleUm,  1 


Camp.  445»  and  BgrnnUiie,  f .  t. 
V.  Middletan,  9  Camp.  53,  that  if 
the  money  is  advanced  upon  usury 
by  a  cheeky  the  forbearance  is 
only  from  the  time  at  which  the 
check  is  converted  into  cash. 


53T 


1824. 


Orme,  who  suesy  &c.  v.  Crockford. 

1/EBT,  for  penalties  under  the  statute  of  9  Ann.  c.  14^ 
for  winning  excessive  sums  of  money  at  play.  The  pe* 
naltieis  sought  t<^  be  recovereii  amounted  to  many  thousand 
pooDds. 

The  plaintiflTs  Counsel,  after  having  had  several  wit- 
aetses  called  on  their  stibpcenoM^  some  of  them  persons 
of  high  rank,  stated  (without  the  case  having  been  at  all 
gone  into)  that  they  were  in  no  condition  to  prove  their 
case,  and  the  plaintiff  was  nonsuited. 

The  Attamey^General  (as  Counsel  for  the  defendant) 
applied  to  the  Lord  Chief  Justice  to  certify  that  this  was 
a  fit  case  to  be  tried  by  a  special  jury,  from  the  nature  of 
the  casa  stated  on  the  record,  and  the  great  amount  of  the 
penalties  sought  to  be  recovered. 


Dec.  ]5tA. 


Pracffc«.^I£a 
casebenotgons 
into,  the  Jadge 
will  not  certify 
that  it  wssa 
fit  cau^e  to  be 
tried  by  a  spe- 
cial jury,  mere- 
ly because  the 
declaration  is 
for  penalties  to 
a  very  large 
a  mount,  and 
'becaofe  persons 
of  considerable 
rank  are  called 
on  their  t«6pd»- 


Abbott,  C.  J. I  cannot  certify  that  the  cause  was 

fit  to  be  tried  by  a  special  jury  on  a  mere  view  of  the 
taeovo. 


The  Aiiamey^General But  your  Lordship  has  the 

a4ditioiial  circumstance  of  the  high  rank  of  some  of  the 
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continued  practising  as  an  apothecary^  though  the  party 
Apothecaries*   attended  different  persons  as  patients. 

Company 

V. 

Wakvdrtoit.       On  the  part  of  the  Company,  no  evidence  was  givca 

that  the  defendant  had  not  obtained  his  certificate  froni 
the  Company. 

Brougham  objected,  that  it  was  incumbent  on  the  Con* 
pany  to  prove  this.  If  in  the  act  the  Certificate  had  been 
mentioned  in  a  separate  proviso,  as  an  exemption  from  the 
penalty,  it  would  then  be  matter  of  defence ;  but  as  it  wfi 
incorporated  in  the  clause  which  gave  the  peDalty^  it  miHl 
be  negatived  by  an  averment  in  the  declaration^  aiid«diil 
averment  must  be  proved. 


Scarlett^  contra. I  admit  that  it  must  be  nej 

pleading ;  but  as  it  is  a  negative  averment,  it  need  not  be' 
proved.  In  actions  for  penalties  under  the  game  lawsp' 
the  plaintiff  is  obliged  to  aver  that  the  defendant  m  not 
qualified  to  kill  game,  but  he  is  not  held  to  prove  that 
averment. 

Abbott,  C.  J. As  it  is  in  the  negative,  the  proof  liet 

in  the  defendant. 

Verdict  for  the  Company  for  one  penalty  o(20L 
Scarlett  and  Campbell^  for  the  Company. 
Brougham  and  Plait^  for  the  defendant. 

[Attornies — More  ^  B,  aod  HomardJ] 


Nef^ti  ve  averments  in  the  decla-  "  the  plaintiff  must»  as  in 

ration  need  not  generally  be  proved  on  the  game  Iaw8»  aver  a 

on  th&part  of  thep1ain|iff.  In  the  within  the  act;  and  tberefoict* 

case  of  Spierti  v.  Parker^  I  T.  R.  must  negative  the  exception  ^ 

U4,  LordM AMsriBLD  says,  that  the   enactiDg  clauae^  tkmtfk  k> 


Ik 
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ike  hwrden  tf  proof  on  the 
ideT 

he  cate  of  Jeffs  v.  Isaacs,  1 
I  Pal.  468»  it  is  laid  down, 
e  plaintiff  must  state  in  his 
igB  every  thing  that  entitles 
)  recover ;  but  that  it  is  a 
ifferent  question  what  is  to 
ved  by  one  party  and  what 
other. 

16  case  of  Rex  v.  Turner,  6 
S.  206,  it  was  held,  that 
I  io  an  information  on  the 
aw8  it  is  necessary  to  nega- 
e  defendant's  qualification 
game^  yet  it  lies  on  the  de- 
t  to  shew  that  he  is  quali- 
ind  in  Jeffs  v.  hemes,  above 
Mr.  Justice  Heath  lays 
thai  this  is  an  averment  ne. 
^  00  the  part  of  the  prose- 
bat  that  the  onus  probandi 
point  lies  on  the  defendant. 
d  the  case  of  il/ann  v.  Da- 


vers,  clerk,  3  B.  &  A.  103,  where  1824% 

a  party  was  convicted  of  returning  Ap^thSIrica' 

to  a  parish  from  which  he  had       Company 

been    legally  removed,    without  v- 

bringing  with  him  a  certificate   Warburtoh. 

from  the  parish  to  which  he  had 

been  removed,  it  was  held  that 

the  proof  lay,  on  him  to  shew  that 

he  did  not  return  as  a  vagrant, 

but  that  he  had  lawful  reason  for 

so  doing.    However,  in  the  caae 

of  Rex  V.  Rogers^  2  Camp.  654, 

which  was  an  indictment  on  the 

statute  42  Geo.  3,  c.  107*   $    1, 

which  makes  it  a  felony  to  hunt 

deer  in  an  inclosed  park  or  ground, 

without  the  consent  of  the  owner, 

Mr.  Justice  Lawrence  held,  that 

it  was  necessary  to  call  the  owner 

to  prove  that  he  did  not  coDsent. 

But  this  was   probably  on    the 

grouud  that  his  not  consenting  was 

a  matter  peculiarly  within    hb 

knowledge. 


GiLLON  V.   BoDDINOTONy  Esq. 


Dee.  17lA. 


nON  Oil  the  case.  The  pliuntiif,in 

d  declaration  stated,  that  the  plaintiff  now  is,  and  was,  i822>  had  a  re« 

...  1  ^'iiA  ^•i     maiader  in  fee 

)  MYeral  times  when  a  certain  wall,  after  mentioned,  i^  ^  wbsrf  ex- 
offered  to  remain  undermined,  injured,  shaken,  &c.,  pcctant  on  a  tc- 

^  _  "  nancy  for  life 

hen  the  soil  under  the  said  wall  was  washed  away,  and  of  hit  fatiier. 

The  defendants, 
year,  dag  soil  out  of  their  dock  which  was  contigooot,  and  the  water  therebj  onder- 
he  wall  of  the  wharf.  In  1823,  the  plaintiff's  father  died ;  and  in  1824,  the  action  of 
er  on  the  wall  had  anderinined  it  so  far  that  it  fell:— Held,  that  the  plaintiff  had  a 
'  action  against  the  defendants,  although  they  had  done  no  act  since  the  death  of  the 
T's  father,  by  which  the  plaintiff  came  into  postessioo  of  the  freehold  of  the  wharf.  Bj 
le  act  of  Parliaments  it  was  enacted,  that  the  defendants  (the  London  Dock  Companj) 
besoed  within  ''six  calendar  montiis  after  the  fact  committed:"— Held,  that  the  li- 
1  imn  from  the  time  of  the  consequential  injury  happening,  and  not  from  the  doing  of 
which  caused  that  consequential  injur j;  as,  here,  the  act  itself  was  pot  tortious  orinju« 
ixoept  from  those  consequences  which  occurred  some  time  after. 
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.y^^.       when  a  part  of  the  said  wall  fell  down,  and  the  remaindcf 

GiLLOM       thereof  became  in  a  ruinous  state,  seised  in  his  demesne 

BoDDiNOTON.  ^^  of  fee  of  and  in  the  reversion  of  one  undivided  third 

part  of  a  certain  wharf,  subject  to  a  tenancy  from  year  to 
year  of  Thomas  Oray  and  William  Thacker  therein ;  and 
that  the  London  Dock  Company,  on  the  first  of  Januarji 
1818,  and  on  divers  other  days  and  times  between  that 
day  and  the  first  of  January,  1824,  at,  &c.  wrongfully  and 
unskilfully,  had  caused  a  great  quantity  of  i6ad,  &c.  to 
be  excavated  and  dug  from  the  bed  of  a  certain  dockt 
called  Hermitage-dock,  by  means  of  which  a  certaiir  wall 
of  the  said  wharf,  (called  Downe's-wharf),  became  niidir- 
mined  and  shaken,  and  the  soil  under  the  same  looaeMly 
by  the  tide  which  fiowed  into  the  said  dock  from  tberiMr 
Thames;  and  that  the  Company  negligently  pomittad 
the  same  to  remain  so  undermined  for  a  loBg  space  of 
time,  to  wit,  seven  years,  until  divers  parts  of  the  wall,  oa 
divers  days  since  the  1st  of  January,  1824,  fell  dowVyaad 
the  remainder  thereof  became  in  so  ruinous  a  state^  that 
it  was  necessary,  to  prevent  further  damage  to  the  wharf, 
that  it  should  be  taken  down  ;  by  means  of  which  pre- 
mises the  plaintiff*  was  greatly  injured  in  his  reversionaij 
estate  and  interest  aforesaid,  to  a  large  amount,  to  wit, 

2000/.     Plea General  issue. 

It  was  admitted  that  the  defendant  was  the  treasurer  of 
the  London  Dock  Company,  who,  by  a  private  act  of  Parlia- 
ment, 39  and  40  Geo.  3,  c.  47,  are  to  be  sued  in  the  nasK 
of  their  treasurer.  And  from  the  evidence,  it  appeared  tbat 
the  plaintiflT  was  tenant  in  fee  of  an  undivided  third  pait 
of  the  wharf  in  question,  subject  to  a  tenancy  from  year  to 
year;  and  that  he  had  so  become  owner  of  it  on  the  de- 
cease of  his  father  (who  had  had  an  estate  for  life  io  iti 
under  the  will  of  a  person  named  Downe),  in  the  year 
1823.  And  it  was  proved,  that,  in  the  year  1822|  the 
London  Dock  Company  had  excavated  the  bed  of  one  of 
their  docks,  called  the  Hermitage-dock,  on  one  side  of 
which  the  wall  in  question  was;  and  that  by  such  ezea* 
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▼atioDi  the  foundation  of  the  wall  was  exposed  to  the  ac^-       J^^. 
tion  of  the  tide,  and  that  a  considerable  portion  of  the       Gillos 
wall  fell  in  the  year  1824,  when  it  was  considered  abso-  BoddingtoM'- 
lutely  necessary  to  take  down  the  remainder  of  it,  as  it 
was  then  in  a  very  ruinous  state.  , 

-  Scarlett  contended,  that  the  plaintiff  must  be  non- 
suited ;  Isif  because  the  declaration  stated,  that  the  plain- 
tiff was  and  now  is  seised  of  a  reversion  in  fee,  subject  to 
a  tenancy  from  year  to  year;  whereas  the  injury  being 
caused  by  the  excavating  done  in  1822,  the  declaration 
•hould  have  been  for  an  injury  done  to  his  reversion  ex- 
pectant on  the  tenancy  for  life  of  his  father :  and  he  fur- 
ther argued,  that  as  the  injury  was  done  in  1822,  in  the 
lather's  lifetime,  and  he  could  have  brought  an  action  for 
itf  the  present  plaintiff  could  not  maintain  any  action  at 
all*  And  27ic/,  because  the  action,  if  maintainable,  was 
brought  too  late.  By  the  London  Dock  Act,  39  and  40 
Geo.  3,  c.  47,  §  151,  it  is  enacted,  that  **  no  action  or  suit 
shall  be  commenced  against  any  person  or  persons  for 
any  thing  done  in  pursuance  of  this  act,  until  twenty 
days'  notice  shall  be  given  to  the  person  or  persons  against 
whom  the  same  is  to  be  brought,  nor  after  a  sufficient  satis- 
faction or  tender  thereof  hath  been  made  to  the  party  or 
parties  aggrieved,  nor  after  six  calendar  months  next  after 
the  act  committed;  and  such  action  or  suit  shall  be  laid  and 
brought  in  the  county  of  Middlesex,  and  not  elsewhere : 
and  the  defendant  or  defendants  in  such  action  or  suit, 
shall  and  may  plead  the  general  issue/'  Now  the  fact 
committed  by  the  Company,  which  caused  the  damage, 
was  in  the  year  1822,  if  at  all,  and  therefore,  more  than 
six  months  having  elapsed,  the  plaintiff  must  be  called. 

The  Attorney^General,  Taunton^  and  Bay  ley  ^  contra. 
This.is  an  action  on  the  case,  for  a  consequential  damage; 
and  it  has  been  decided  that  in  such  actions  for  conse- 
quential damage,  the  period  of  limitation  is  not  calculated 
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.^^  .       from  the  time  of  the  fiict,  but  from  the  time  of  the  caiue^ 

GiLLoir       quential  damage.  Roberts  v.  Read  cuid  Others^  16  East, 

BoDDiiroToir.  ^^^ »  Sutton  and  Clarke^  6  Taunt.  40  n.    If  an  act  be 

done  which  will  probably  occasion  damage,  no  action  can 
•  be  maintained  for  it;  and  if  it  could  not  be  maintained, 

now  the  damage  has  happened,  the  party  grieved  would 
be  without  remedy.  As  to  the  first  point,  the  same  prb- 
ciple  applies.  The  consequential  damage  was  after  the 
decease  of  the  plaintiff's  father,  as  the  wall  fell  in  the 
year  1824. 

Scarlettf  in  reply. I  submit,  that  there  was  a  cause  of 

action  in  1822,  because  it  was  then  known  that  the  wail 
was  undermined,  although  it  had  not  then  fallen ;  and  the 
plaintiff  coming  in  as  a  remainder«man,  is  not  differeat 
from  the  case  of  a  purchaser :  and  if  one  had  purchased 
this  wharf,  knowing  the  state  of  the  wall,  could  he  be  al- 
lowed to  say,  I  will  wait  till  the  wall  falls  down,  and  theft 
bring  an  action  against  the  Company?  I  therefore  coo* 
tend,  that,  six  months  having  elapsed  since  the  injury 
was  done,  the  plaintiff  is  barred  ;  and,  further,  that  as  it 
was  done  before  he  became  possessed  of  the  property,  be 
cannot  recover  on  this  declaration. 

Abbott,  C.  J. I  think  that  the  case  of  Roberts  v. 

Readf  is  an  answer,  by  way  of  authority,  to  the  objection 
as  to  the  limitation  of  the  action  ;  and  I  have  great  plea- 
sure in  finding  that  decision,  as  it  shews  the  wisdom  of 
the  law  in  not  too  strictly  adhering  to  the  words  of  an  act 
of  Parliament,  where  they  would  work  injustice.  It  also 
furnishes  an  answer  to  the  other  point.  I  take  it  that  the 
washing  away  of  the  foundation  of  the  wall  had  com- 
menced before  the  plaintiff's  title  accrued ;  but  for  the 
falling  of  the  wall,  which  occurred  after,  the  plaintiff  may 
recover.  I  think  this  case  quite  distinguishable  from  tbtt 
of  a  purchaser  for  money ;  but  I  do  not  say  that  even  then 
the  action  would  not  lie. 
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The  defence  was,  that  the  wall  fell  through  mere  decay.      .y^. 
This  was,  however,  not  made  out,  Gillor 

V. 

BoDDiMiaoir. 
Verdict  for  the  plaintifiUDama^es  5002. 

Attomey^General,    Taunian^  and    Bayhy^   for   the 
plaintiff. 

Scarlett^  Bosanquet,  Serjt.,  F.  Pollock,  and  Carter ,  for 
the  defendant. 

[Attornies — Brooluhank  fy  Co,  and  Teesdale  $*  Co.'\ 


In  the  case  of  Roberts  v.  Read, 
16  East,  215,  the  surveyors  of 
highways  of  Penzance  had  under* 
mined  the  plaintiff  s  wall,  which 
fell  some  months  afterwards.  By 
the  statute  Id  Geo.  3,  c.  78,  $  8 1, 
lanreyors  of  highways  must  be 
aoed  within  three  calendar  mouths 
after  the  fact  committed;  and  this 
action  was  brought  within  three 
months .  after  tlie  wall  fell,  but 
more  than  three  months  after  the 


undermining.  The  Court  de- 
cided, that  if  the  action  had  been 
trespass,  it  must  have  been  brought 
within  three  months  after  the  act 
of  trespass  complained  of;  but 
being  an  action  on  the  case  for 
consequential  damage,  it  could 
not  be  brought  till  the  specific 
wrong  had  been  suffered. 

In  the  case  of  Sutton  v.  Clarke, 
6  Taunt.  !29»  this  point  was  not 
expressly  decided* 


FOOTE  17.  Haa'ne. 


Dee.  SlfC 


Breach  of  promise  of  marriage.  ^  p,rty  will  not 

By  the  evidence,  on  the  part  of  the   plaintiff  (Miss  be  allowed  to 

Foote,  the  celebrated  actress),  it  appeared  that  the  defend-  §^nce  of  the 
ant  had  made  several  distinct  promises  to  marry  the  plain-  ^"®  ^^®"  *^* 

^  J  ^  Cooniel  for  tha 

tiff,  and  had  broken  off  the  match  after  each  of  the  pro-  opposite  party 
mises.    It  also  was  admitted  that  the  plaintiff  had  had  ^^J,*b^°caiV 

ing  Che  Coan* 
•el's  clerk  or  otherwise ;  ai  the  retaining  of  Coontel  falls  within  the  rale  respecting  eonfl- 
dential  communications. 
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two  cbildceo  by  Coload  Berkeley ;  but  of  tbis  the  de- 
fendant was  aware  after  ibe  breaking^  oflTtbe  finl  pfMM% 

and  before  the  nMdciogof  the  second. The  plaintiflT's  ai» 

toi^ey  was  called,  on  the  part  of  the  plaintiff,  and  askel 
whether  he  had  not,  on  or  about  the  29th  of  September, 
1824,  applied  to  Mr,  ScarleU*9  clerk  at  his  chambers,  for 
the  purpose  of  retaining  him  as  Counsel,  and  whether  he 
was  not  shewn  a  book  t  The  object  of  this  was,  to  shev 
that  the  defendant  had  retained  Mr.  Scarlett  as  his  Comh 
sel  in  any  action  the  plaintiff  might  bring  against  him,  os 
the  very  day  on  which  one  of  the  later  promises  wm 
made. 

Scarlett. This  is  really  not  evidence.    My  clerk  is  is 

attendance,  having  been  served  with  a  subpcena  duces  !•- 
cicm,  to  produce  my  retainer-book. 

Abbott,  C.  J. I  cannot  receive  any  evidence  of  the 

retainer  of  the  opposite   Counsel.    I  am  decidedly  ef 
opinion  that  it  ought  not  to  be  put  in  evidence,  as  it 
clearly  within  the  rule  with  respect  to  confidential 
munications. 

The  defence  was,  that  the  defendant  had  been  deceived 
•for  breach  of     into  making  these  promises,  by  the  false  representatiooi 

rTw^Thf  d""'  ^^^^  ^^  •*'™  ^y  ^^^  plaintiff,  and  her  father  and  modier 

fence  Mt  up  it»  with  her  knowledge. On  the  cross-examination  of  the 

ant  was  induced  pl^intiff^s  witnesses,  it  was  proved  that  the  plaintiff  had 

to  make  the  told  the  defendant,  when  he  first  made  his  proposals,  that 

promise  ihro'         1,1  . 

niarepreienta-    she  could  not  give  any  answer,  till  a  promise  of  marriage 

hrm'TndVu  ^^^  ^^^  ^^^^  ^^  Colonel  Berkeley  wds  put  an  end  to: 
proved  that  the  but  that,  in  fact,  at  that  time  she  was  in  a  state  of  preg* 
SatVer  father    ^^^^V  9  ^^^  that  when  she  left  London  for  her  second  ae^ 

wrote  letters  to  the  defendant,  in  which  he  made  statements  respecting  her;  sacb  letters  an 
evidence  for  the  defendant,  although  there  is  no  proof  that  the  plaintiff  bad  read  them,  or  «vit 
acquainted  with  their  exact  contents :  but  the  plaintiff  would  not  be  considered  answerable 
for  the  particular  expreuiotti  contained  in  them. 

Hot  a  verbal  representation  made  by  the  plaintiff's  father  (she  not  being  present)  Co  a  thir4 
person,  who  commanicated  it  to  the  defendant,  is  not  evidence. 


If,  in  an  action 
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eauchemenif  she  knew  that  ber  father,  who  remained  in 
London,  wrote  letters  to  the  defendant  respecting  her, 
though  it  did  not  appear  that  she  knew  the  exact  contents 
of  any  of  these  letters. 

The  defendant's  Counsel  wished  to  give  these  letters  in 
evidence,  to  shew  the  misrepresentations  that  were  made 
to  the  defendant;  the  letters  stating  that  the  plaintiff  had 
gone  into  the  country  for  a  pulmonary  complaint. 

The  plaintiff's  Counsel  objected  that  they  were  not  evi- 
dence, because  they  were  written  by  a  third  person,  and 
the  plaintiff  was  not  proved  to  have  been  acquainted  with 
tbeir  contents. 
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Abbott,  C.  J..^  As  it  is  in  evidence  that  the  plaintiff 
assigned  as  the  reason  of  her  not  giving  an  answer  to  the 
defendant's  proposals,  that  she  was  under  a  promise  to 
marry  Colonel  Berkeley,  it  is  open  to  the  defendant  to 
give  in  evidence  any  thing  to  shew  that  that  was  not  true; 
and  as  it  is  also  in  proof  that  the  plaintiff  knew  that  her 
fieitller  was  making  representations  to  the  defendant  re- 
specting her,  his  letters  are  evidence,  though  the  plaintiff 
will  not  be  answerable  for  the  particular  expressions  con« 
tatned  in  them. 

The  letters  of  Mr,  Foote  were  read. 

The  defendant's  Counsel  then  wished  to  call  a  witness 
to' prove  that  the  plaintiff's  father  had  (at  a  time  when  the 
plaintiff  was  not  present,)  made  a  representation  to  him  of 
the  good  conduct  and  character  of  the  plaintiff,  which  he 
liad  afterwards  communicated  to  the  defendant. 

Abbott,  C.  J. That  is  certainly  not  evidence.  I  have 

already  received  what,  in  the  strictness  of  former  times, 
wonld  not  have  been  thought  admissible. 

Verdict  for  the  plaintiff.-.Damages  3000/. 
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CASES  AT  NISI  PRIUS. 

The  Atiomey^General,   Gumey^  and  Platif  for  tk 
plaintijBT. 

Scarlett^  Brougham,  and  Adolphus,  for  the  defendant 


[AttormeB-G.  Gill  and  CkrtfrJ 


Dee.  9Mnd. 


Practice.—- On 
the  trial  of  sn 
indictment  for 
perjury,  the 
Judge  will  al« 
low  thedefend« 
ant  to  address 
the  jnrj»  and 
cross-examine 
the  witnesses, 
and  his  Coun- 
sel to  argue 
'  points  of  law, 
and  suggest 
questions  to  him 
for  the  cross- 
examination  of 
the  witnesses. 


Rex  v.  Parkins,  Esq. 

Indictment  for  perjury. 

As  soon  as  the  case  was  called  on,  the  defendant  sIiImI 
it  to  be  his  intention  to  address  the  jury  in  person,  batbf 
wished  his  Conusel  to  cross-examine  the  witnesses  ibr 
the  prosecution,  and  argue  any  matter  of  law  that  migkt 
arise. 

Abbott,  C,  J. ^The  case  may  be  conducted  by  tN 

party  himself  as  to  matters  of  fact,  and  his  Connsdmiy 
argue  for  him  any  point  of  law  ;  but  as  to  fact,  I  cannot 
allow  the  case  to  be  partly  conducted  by  the  party  anti 
partly  by  Counsel. 

LangsloWy  for  the  defendant. In  the  case  of  Redlid 

Yorke,  on  the  Northern  Circuit  (a),  the  party  himselfad- 
dressed  the  jury,  but  was  allowed  to  have  the  assistaKe 
of  Counsel  to  cross-examine  the  witnesses ;  and  in  tbe 
case  of  Res  v.  White,  3  Camp.  98  (&),  I  understand  that 
all  that  LordELLENBORouGH  meant  to  prevent  was  tiieiF> 
regularity  of  two  cross-examinations  for  thesame  defendant 


(«)  Tried  at  tlie  York  Assizes, 
before  Mr.  Justice  Rooke. 

(b)  In  thecaseof/2«x  V.  Wright, 
which  was  a  trial  of  a  misdemea- 
nor. Lord  Ellen  BOROUGH  ruled^ 


that  the  defeodaiit  might  cro*' 
examine  and  address  the  jury' 
person,  and  have  the  assistance « 
Counsel  to  argue  any  po«*  * 
law. 
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Scarlett^  contra. In  tbe  case  of  Redked  Yarke^  Mr. 

Hothanif  a  provincial  CouDsel,  cross-examined  the  wit- 
nesses,' and  it  was  thought  that  he  was  retained  to  con-  PARitiirt. 
duct  the  case  of  the  defendant  in  tbe  usual  way ;  but 
when  the  prosecutor's  case  was  concluded,  he,  to  the  sur- 
prise of  every  one,  sat  down,  and  the  defendant  himself 
rose  to  address  the  jury ;  and  as  the  case  then  stood  the 
learned  Judge  allowed  him  to  proceed:  but  Lord  Ellen- 
BOROUGH  (who  was  then  at  the  bar)  expressed  bis  dis- 
approbation of  it. 

Abbott,  C.  J. The  defendant  may  conduct  the  case 

in  person  as  to  matters  of  fact,  and  have  the  assistance  of 
km  Counsel  to  argue  matters  of  law,  but  if  he  addresses  the 
jory  in  person,  he  must  cross-examine  the  witnesses;  for 
if  Counsel  cross-examined,  and  the  party  spoke,  g^at  in- 
OMivenience  would  ensue.  However,  I  shall  allow  the 
defendant's  Counsel  to  suggest  questions  to  him;  and 
that  he  may  have  the  full  benefit  of  their  assistance  in 
that  respect,  he  may,  during  the  examination  of  the  wit- 
lossco,  sit  at  the  bar  with  his  Counsel,  and  return  to  the 
flpor  of  the  Court  to  address  the  jury. 

This  course  was  accordingly  pursued ;  and  the  defend- 
ant cross-examined  the  witnesses  (receiving  suggestions 
fi^MD  bis  Counsel  from  time  to  time),  and  addressed  the 
jury  in  person ;  and  bis  Counsel  were  prepared  to  argue 
fbr  him  any  legal  objection  that  might  arise. 

.  Scarlett y  Adolphm^  C.  Phillips^  and  M.  J.  Quin^  for 
tbe  prosecution. 

-  C.  F*.  Williams  and  Langslow^  for  the  defendant. 

[Attoraiea — Harmtr  and  Duneomht,^ 
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CASES  AT  NISI  WUUS. 


Jan.  sth.  Mayhew  aud  Another  v.  Eames  and  Another. 

Notice  to  the  ASSUMPSIT  agaiDst  the  defendants,  who  were  pro- 
Tw  *^'o^Icc  to"*  prietors  of  a  stage-coach  runnins^  from  Lynn  to  LondoB, 
all  agents.        for  the  loss  of  a  parcel  containing  87/.  in  country  barit* 

Therefore,  if  , 

•tagocoach  ^^'^    OOleg. 

proprietors  The  plaintiffs  were  mercers  in  London ;  and  it  appesied 

usual  ti.  notice  that,  on  the  lOth  of  February,  1824>  the  parcel  had  been 
to  principals      delivered  by  the  traveller  of  the  plaintiffs  to  a  penon 

in  London,  m  •'  "^  • 

the  month  of  named  Wright,  who  received  parcels  for  this  coach,  at 
their'traveUer  Downham,  in  the  county  of  Norfolk,  which  is  one  stag« 
who  proves  that  on  the  road  from  Lynn  to  London,  and  that  he  put  it  ialt 

be  was  ignorant     ,  t         r\        »  if  •  •  * 

of  such  notice,  the  coach.  On  the  parcel  there  was  written  the  ward 
sends  thein,       a  [|iourninj3:,"althouirh  nothincr  of  that  kind  was  oontaiiiedl 

fromDownham,  ®  ®  ® 

a  parcel  con-  in  it.i  It  was  also  proved  that  the  parcel  was  lost  belbie 
[rSd  ?<.•''*  reached  London. 

them  in  the 

broary,  by  a  Scarlett^  for  the  defendants,  objected,  that  the  Wofd 

coachbeionging  «  nioominfir"  beinff  written  on  it,  was  such  a  deeeptkm  on 

to  these  coach-  o  o  r 

proprietors,  the  coach-proprietors,  as  to  the  value,  as  to  deprive  tk 
t'he  «!^ch-;l    plaintiff  of  his  right  of  action. 

prieturs  will  not 

the'ncSaj"  *'       Abbott,  C.J. The  case  had  better  proceed;  bat  I 

given  to  the       ^j|i  reserve  the  point  if  it  should  become  necessary  (a), 

principals  being  ' 

considered  in 

'Imk"'''^**'''  /**       The  defence  proved  was,  that  several  times  in  the  mwilfc 

all  their  agents.  >  ' 

Whether  the  of  January,  1824,  parcels  coming  by  other  coaches  be- 
rparceiTcon-^  longing  to  the  defendants  had  been  delivered  by  the  de- 
uining  87/.,      fendauts  at  the  plaintiffs'  house  of  business,  and  at  eack 

bj  a  stage- 
coach, by  writ- 
ing the  word  "  Mourning"  on  it,  does  not  commit  snch  a  fraud  on  the  coach^proprielon,  w  t» 
•X0nerate  them  from  liability.— Quaere. 

(a)  See  the  caies  of  Ty/y  v.      Paifnton,  4  Burr.  €998 ;  andlM* 
Morficet  Carth.  485;  Gibbon  v.      son  v.  Donovmif  4  B.  &  A.  f  !• 
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of  such  deliveries  a  ticket,  stating  the  amount  of  car* 
riage,  was  left,  containing  also  the  following  notice :.. 

^^  John  Eames,  White  Horse,  Fetter  Lane,  whence  pas- 
sengers and  parcels  are  conveyed  by  telegraph  and  other 
coaches  to  the  principal  sea-ports,  cities,  and  commercial 
towns  in  the  kingdom;  also  to  the  most  fashionable  watering 
places,  particularly  Brighton,  Ramsgate,  Worthing,  Mar- 
gate, Littlehampton,  &c.  Take  notice,  that  the  proprie- 
tors of  carriages  which  set  out  from  this  office^  will  not 
hold  themselves  accountable  for  any  passenger's  luggage, 
truss,  parcel,  or  any  package  whatever,  above  the  value 
of  five  pounds,  if  lost  or  damaged,  unless  the  same  be 
entered  as  such,  and  paid  for  accordingly  when  delivered 
here  or  to  their  agents  in  town  or  country ;  nor  will  they 
be  accountable  for  any  glass,  china,  plate,  watches,  writ- 
iogSf  cash,  bank-notes,  or  jewels  of  any  description,  how- 
ever small  their  value." 
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Mathkw 

8c  Another 

•. 

Eamei 

&  Another. 


But  of  this  notice  the  plaintiffs'  traveller  proved  that 
be  was  ignorant  at  the  time  he  sent  the  parcel. 

« 

Denmariy  for  the  plaintiffs,  objected,  that  this  notice  did 
not  at  all  affect  his  case,  because  the  notice,  to  be  opera- 
tiTe,  must  be  given  at  the  time  the  parcel  is  delivered  to 
the  carrier,  and  therefore  deemed  part  of  the  contract; 
and  as  this  notice  never  had  been,  at  any  time,  communi- 
cated to  the  plaintiffs'  traveller  who  sent  the  parcel,  and 
as  the  contract  to  carry  it  was  made  with  him,  this  notice 
could  form  no  part  of  such  contract. 

Abbott,  C.  J. — I  am  of  opinion  that  the  notice  given 
to  the  plaintiffs  is  sufficient  in  this  case  to  destroy  their 
right  of  action.  The  traveller  was  their  agent,  and 
made  the  contract  to  carry  solely  on  their  behalf:  and 
as  it  is  so,  the  notice  applies  as  much  as  if  they  had  them* 

o  o  2 
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selves  given  the  parcel  out  to  be  carried.    The  plaintifi 
must  be  nonsuited. 

Nonsuit. 
Denman  and  Piatt  for  the  plaintiffs. 

Scarlett  and  Carrington  for  the  defendants. 


[Attornies — Dax  and  Hinridk  jr  Stusffhrd.] 


Jm.  «4lA. 


BEFORE  ABBOTT,  C.JT.,  BAYLKYy  HOLROYD,&LITTLBDALB|ll. 

In  Bank. 

Denman  now  moved  to  set  aside  the  nonsuit,  on  die 
ground  that  the  notice  given  to  the  plaintiffs  on  the  deli- 
very of  other  parcels  could  not  affect  this  case,  as  the 
present  parcel  was  not  sent  by  them  but  by  another  per* 
son.  The  question  turned  on  this,  What  was  the  contract 
between  the  plaintiffs'  traveller  and  the  defendants?  If 
that  was  once  made,  no  notice  could  alter  it ;  and  it  was 
clear  that  the  person  so  making  it  knew  nothing  of  tbe 
notice  so  as  to  make  it  part  of  the  contract ;  and  there 
was  no  evidence  of  any  circumstance  which  could  induce 
the  traveller  to  suspect  that  this  was  one  of  the  defend- 
ants' coaches. 


Baylet,  J... Was  there  no  evidence  that  the  coach  bad 
Eames'sname  on  it,  or  White  Horse,  Fetter  Lane? 


Denman. None,  my  Lord;  and  I  contend  that  Mr. 

Eames  cannot  by  a  general  notice  exempt  all  the  pro- 
prietors of  all  the  coaches  which  may  stop  at  his  home 
from  their  common  law  liability. 

Abbott,  C.  J. I  think  it  was  brought  to  the  plaintiflt' 

knowledge  that  the  defendants  would  not  be  liable  for 
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losses  of  parcels  of  above  five  pounds  value  sent  by  their 
coaches;  and  whether  they  did  or  did  not  know  this 
coach  to  be  the  defendants',  it  was  their  duty  to  tell  all 
their  clerks  not  to  send  by  any  of  the  defendants'  coaches, 
if  they  did  not  like  their  ternois. 


Mayhew 
&  Another 

V. 

Eambs 
&  Auother. 


Baylfy,  J. — The  plaintiffs  knew  that  the  defendants 
would  not  be  answerable  for  losses  above  a  certain  value, 
as  proprietors  of  any  coach  coming  to  the  White  ]Horse, 
ID  Fetter  Lane  ;  and,  knowing  that,  it  was  their  duty  to 
order  their  traveller  not  to  send  by  any  of  Eames's 
coaches,  and  if  they  omitted  to  do  so,  it  was  at  their  own 
risk.  The  notice  having  been  given  to  them  is  sufficient, 
without  also  giving  it  to  their  agent ;  notice  to  a  princi- 
pal being  in  law  notice  to  all  his  agents. 

HoLROTD,  J. T\\^  plaintiffs  bring  the  action  on  the 

ground  that  the  contract  was  made  by  their  agent  and  on 
their  behalf,  and  the  notice  given  to  them  was  sufficient 
to  cover  all  their  agents. 

LiTTLEDALE,  J. I  take  it  to  be  clear  that  notice  to  the 

principal  is  notice  to  the  agent,  and  vice  versd. 

Rule  refused. 


Lbe  t;.  Levi. 


Jan  Sth. 


Assumpsit  by  the   indorsee  of  a  bill  of  exchange.  Whether,  after 

J ■  1    t     I  J    the  indorsee  of 

drawn  by  a  person  named  Jackson  on  a  person  named  ^  dishonoured 
Byers,  for  50/.  two  months  after  date.      ^  t>'»  hw  brought 

— ,-       J/.  I  t         i**/v«ii<  •  actions  againit 

lbe  defence  was,  that  the  plamtifi  had  given  time  to  tbeindorser 

and  the  accept- 
or, bis  taking  a  cognovit  of  the  acceptor,  for  payment  bj  instalments,  is  sntih  a  giving  time  as 
^icbarges  the  other  parties  to  the  bill— Qikpr«. 
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tbe  acceptor,  Byers.  However*  it  appeared  that  as  sooa 
as  tbe  bill  was  disbonored,  tbe  plaintiff  brought  actioas 
against  both  tbe  defendant  and  Byers,  and  that  after  bolli 
those  actions  were  so  brought,  the  plaintiff  took  a  eognth 
vit  of  Byers,  and  was  to  receive  the  amount  from  him  by 
instalments  of  5/.  per  month.  This  was  the  giving  time 
relied  on. 

For  tbe  plaintiff,  a  witness  was  called  to  shew  that  tbe 
defendant  was  privy  to  that  arrangement  with  Byers,  and 
consenting  to  if. 

Abbott,  C.  J. — Left  it  to  the  jury  to  say,  whether  tk 
defendant  bad  consented  to  tbe  arrangement  which  bid 
taken  place  between  tbe  plaintiff  and  Byers. 

Tbe  jury  found  that  be  bad  not,  and  they,  by  bis  Lord- 
ship's direction,  found  for  tbe  defendant;  bis  Lordship 
giving  tbe  plaintiff's  Counsel  liberty  to  move  to  enters 
verdict  for  tbe  plaintiff,  in  case  tbe  Court  above  shoald 
be  of  opinion  that  this  was  not  such  a  giving  time  » 
would  exonerate  tbe  other  parties  to  tbe  bill. 

Brougham  and  Piatt  for  tbe  plaintiff, 
Gwrney  and  Chitty  for  tbe  defendant. 

[Attoniies.— //etuon  and  C  Lewis.l 


BEFORE  ABBOTT,  C.J.,  BAYLEY,  HOLROYD,  &  LITTLBI>ALt,li- 

In  Bank. 

In  tbe  ensuing  Hilary  Term,  Brougham  moved,  in  p>r- 
suance  of  tbe  leave  given  at  the  trial,  for  a  rule  atit|  ^ 
entering  a  verdict  for  tbe  plaintiff,  which  was  granted. 

See  the  case  of  W^lwyn  ▼.  St,  Quiniin^  1  Bot.  &  Pul.  tSf- 


\ 
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tied  Sittings  after  Mick,  Term,  in  London. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Hartley  v.  Case.  Jm.  i^tlL 

• 

IfPSIT  by  the  indorsee  agaiast  the  drawer  of  a  Notice  of  the 

xchange,  dated  Mortlake,  April  13, 1824,  at  four  ^IfJ*^^^,*'!^* 
after  date,  drawn  by  the  defendant  on  his  son  for  bill  has  actuallj 
was  accepted,  payable  at  No.  2^  Upper  King-street,  e^^j^'oodT^' 
bury.     On  its  presentation  at  that  place,  on  the  though  given 
which  it  became  due,  the  answer  was,  that  they  on  which  the 
effects,  but  probably  should  have  in  the  course  of  ^''*  became 

,  ,  ,,       .        -  due,  though  the 

>     On  the  same  day^  the  following  letter  was  sent  refusal  of  the 
efendant,  as  a  notice  of  the  dishonor  of  the  bill :_  acceptor  is onij 

'  qualified,  he 

saj^ing  that  he 

«  London,  16th  August,  1824.       jj^'  "ipec^s"'^ 
—I  am  desired  to  apply  to  you  for  payment  of  the  have  them  in 

,^^,     J  1      /.     1  .       Tt*      ^  ^*>c  course  of 

loOl.,  due  to  me  on  a  draft  drawn  by  Mr.  Case  on  theday.S<>m6/e, 

le,  which  I  hope  you  will  discharge^  to  prevent  the  f'^^^ '"  *  \ti\tT, 

y  of  legal  proceedings,^^  a  notice  of 

Signed  by  the  plaintiff.  blit thedisho- 

nor  ought  to  be 

lefendant's  Counsel  objected,  1^^,  that  this  letter  cific  fact,  and 
notice  of  dishonor ;  it  did  not  state  that  the  bill  thatitisnot 

sufficient  for  the 

^n  dishonored,  it  only  expressed  a  hope  that  the  letter  merely  to 
mt  would  pay  it;  and  a  notice  of  dishonor  ought  Jy™*"  J  the 
m  the  party  of  the  dishonor  as  a  substantive  fact:  drawer,  and 

.i  1  .  /•i*i  ••/%  \  leave  him  to  in- 

a,  that  the  notice  of  dishonor  (if  any)  was  prema-  fg^  f^om  that 
I  it  was  ffiven  on  the  day  on  which  the  bill  became  orc^m^^ance 

®  ''  that  It  lias  been 

bereas  the  acceptor  had  the  whole  of  that  day  to  dishonored. 
n  ;  and  that  the  dishonor  was  not  a  positive  refu- 
lonor  it,  but,  on  the  contrary,  that  they  were  in  ex- 
>D  of  being  able  to  do  so. 
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Abbott,  C.  J — I  think  the  notice  of  dishonor  was  in- 
sufficient; it  ought  to  explicitly  tell  the  party  that  the  bill 
has  been  dishonored,  as  a  fact,  and  not  leave  it  to  be  mads 
out  as  matter  of  inference ;  and  as  the  refusal  to  honor 
the  bill  was  not  positive,  the  plaintiff  was  too  aoon  id 
giving  notice  of  the  dishonor,  the  acceptor  having  the 
whole  day  to  pay  it  in. 

Nonsuit. 

Scarlett,  Chitty,  and  Holt,  for  the  plaintiff. 

Brougham  and  Manning,  for  the  defendant. 

[Attomies — H^rtUy  and  Hmrimm,'] 


Jmi,  f^h        BRFORE  ABBOTT,  C.  J.,  BATLBY,  HOLROYD,  &  LITTLEDALB,  Jl. 

In  Bank. 

Holt  now  moved  to  set  aside  the  nonsuit  in  this  case; 
and  he  argued,  Ist,  that  the  notice  of  dishonor  was  suffi- 
cient, because  the  notice  of  the  dishonor  of  a  bill  need 
not  be  in  any  set  form  of  words,  and  the  use  of  it  is  only 
to  put  the  drawer  on  his  guard,  and  therefore  any  foni 
of  notice  that  lets  him  know  that  the  drawee  has  failed  is 
his  engagement,  is  sufficient:  and  2nd,  that  the  notice  of 
dishonor,  as  it  was  given  after  the  actual  dishonor  of  the 
bill,  though  on  the  same  day,  was  good.  And  he  cited 
the  judgment  of  Mr.  Justice  Buller,  in  the  case  of  Lrft* 
ley  V.  MilU,  4  T.  R.  174. 

Abbott,  C.J. — I  think  the  notice  of  dishonor  gives  on 
the  day  on  which  the  bill  is  payable  will  be  good  or  ImuI 
as  the  acceptor  may  or  may  not  afterwards  pay  the  bill* 
If  he  does  not  afterwards  pay  it,  the  notice  is  good ;  and  if 
be  does,  it  of  course  comes  to  nothing. 

The  Court  granted  a  rule  nut  on  both  points* 
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Welby  v.  Drake.  Jan.  iQth, 

Assumpsit  against  the  defendant  as  drawer  of  a  bill  ifoneUiucd 

for  18/.  3s.  llrf.,  which  had  been  returned  unaccepted,  change,  •nd"' 

It  appeared  that  the  plaintiff  had  agreed  that  if  the  appear  that  th« 

defendant's  father  would  pay  him  9L  he  would  accept  it  agreed  with  a 

in  satisfaction  of  the  whole  debt;  and  this  sum  of  9/.  was  ^!|"*'.f?"°'*.,, 

'  that  if  he  will 

accordingly  paid  by  the  father*  -  advance  part 

of  the  fum  for 
the  defendant* 

Chiity^  for  the  defendant,  contended,  that  though  a  the  plaintiff 

party  himself,  by  paying  a  less  sum  than  is  due,  does  not  that  in  dii- 

discharge  the  debt,  yet  if,  in  consideration  of  a  third  per-  *^^*?*j**u '^^  ^ 

son  coming  forward  to  pay  a  less  sum,  the  creditor  agrees  sach  third  per- 

to  take  it  in  satisfaction,  and  that  a  less  sum  is  so  paid,  it  [^"^at^s^a°^^ 

cancels  the  debt.  good  defence 

to  the  action. 

Abbott,  C.  J. If  the  father  did  pay  the  smaller  sum 

in  satisfaction  of  this  debt,  it  is  a  bar  to  the  plaintiff  *s  now 
recovering  against  the  son ;  because  by  suing  the  son  he 
commits  a  fraud  on  the  father,  whom  he  induced  to  ad- 
vance his  money  on  the  faith  of  such  advance  being  a 
of  his  son  from  further  liability. 


Verdict  for  the  defendant. 


for  the  plaintiff. 


Chitty  for  the  defendant. 


[Attoniies— i^uAtfr  jr  Sudlow  and  Lak§,'] 
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Jan.  18M.        Bloxam  and  A nother,  assignees  of  Henrv  and  Sbalt 

FouDRiNiER,  Bankrupts,  v.  Elsee. 

If  by  a  private  ACTION  for  the  infringement  of  patents,  by  the  defend- 
mcntVpri^'     ^^^*^  causing"  to  he  made  a  machine  for  the  making  of 

lege  of  the  sole   paper. 

newly-inTent-  '^^  ^^^  count  of  the  declaration  stated,  that  before  the 
edmacbineis    bankruptcy,  to  wit,  on  the  20th  of  April  1801,  his  Ma- 

vetted  in  cer»     .  , 

tain  penoni,  jcsty,  by  his  letters  patent  (of  which  profert  was  made) 
thlt  it  STlIb^  reciting  that  John  Gamble  was  in  possession  of  a  machine 
forfeited  incase  for  making  paper  in  single  sheets,  without  joinings,  from 
''vesiedia,  or  ^^^  ^^  twelve  feet  wide,  and  from  one  to  forty-five  ftet 
intruitfor,       long,  the  method  of  makinof  which  machine  had  been 

tmore  than  Jive  .  -i        ■  . 

pertoni  or  their  commuuicated  to  him  by  a  certain  foreigner,  and  that  tbe 

X^iTttln  ®"°*^  ^^"'^  ^^  of  great  utility,  granted  to  John  Gamble 
by  devise  or  the  exclusive  sale  of  tbe  machine  for  fourteen  years.  It 
(reclconiog  ez-  ^^^^  Stated  the  terms  of  the  patent,  and  proceeded  to 
ecutors  and  ad-  aver,  that,  in  pursuance  of  the  patent,  John  Gramble  en- 
only  as  the  sin.  rolled  the  specification  within  six  calendar  months.  It 
gle  persons^       ^^^^  proceeded  to  state  another  patent  granted  to  Join 

sent):"   Held, 

that  if  one  of  the  persons  becomes  bankrupt,  the  right  passes  to  his  assignees;  and  Iksl 
though  there  are  more  than  five  creditors,  vet  the  assignees  do  not  hold  it  in  trast  for 
"  more  than  five  persons,  otherwise  than  by  devise  or  succession,'*  within  tbe  roeiaing 
of  the  act. 

It  being  objected,  that  a  specification,  enrolled  pursuant  to  a  patent  for  an  invention,  coo* 
tained  French  termsi-^Held,  that  an  inventor  of  a  machine  is  not  tied  down  to  make  sscli  s 
specification,  at^  by  words  only,  would  enable  a  skilful  mechanic  to  make  the  machine,  bat  be 
is  allowed  to  call  in  aid  the  drawings  that  he  may  annex  to  the  specification ;  and  if  by  s  cols' 
parison  of  the  words  and  the  drawings,  the  one  will  explain  the  other  sufficiently  to  ensbles 
skilful  mechanic  to  perform  the  work,  such  a  specification  is  sufficient. 

You  cannot  ask  a  witness  what  the  opposite  party  has  said  as  to  the  contents  of  deeds  ex^ 
cuted  by  him,  without  such  party  has  had  notice  to  produce  such  deeds. 

If  a  servant,  while  in  the  employ  of  his  roaster,  makes  an  invention,  that  invention  beloogi 
to  the  servant  and  not  to  the  master:  but,  semble,  that  if  the  master  employs  a  skilful  pcnoo 
for  the  expreu  purpose  of  inventing,  that  tbe  inventions  made  by  him  will  so  much  belong  to 
the  master,  as  to  enable  him  to  take  out  a  patent  for  them. 

If  a  patent  be  taken  out  by  a  British  subject,  on  a  secret  trust,  to  hold  it  for  tbe  beDffitof 
tbe  real  inventor,  the  patent  stativg  that  the  patentee  has  obtained  the  invention  from  s  cf^ 
tain  foreigner ;  whether,  if  such  inventor,  for  whom  it  is  held,  be  an  alien  enemy  at  the  tine, 
that  will  annul  the  patent,  without  its  being  necessary  to  sue  out  a  scire  JaciAi  for  its  repctl.*' 
Qturre* 
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Gramble  on  the  7th  of  June,  1803,  (of  which  profert  was 
also  made)  for  certain  improvements  in  the  machine,  and       Bloxam 
averred  an  enrolment  of  a  specification  by  John  Gamble,  ^^ 

in  pursuance  of  this  patent.  It  then  stated,  that  by  inden-  Elsce. 
tore  of  7th  January,  1804,  John  Gamble  assigned  his  in* 
terest  in  the  patents  to  the  bankrupts ;  and  that  in  the 
year  1807,  in  consequence  of  the  bankrupts  and  John 
Gamble  having  been  at  great  expense  in  improving  the 
machine,  and  in  making  models,  by  an  act  of  Parliament 
of  the  47th  year  of  his  late  Majesty  (Geo.  3),  it  was  en* 
acted,  that  the  sole  right  of  making,  using,  and  vending 
these  machines,  should  be  in  Gamble  and  the  bankrupts 
for  a  term  of  fifteen  years  next  ensuing;  but  that  if  the 
bankrupts  or  Gamble  did  not,  within  six  calendar  months 
after  the  passing  of  the  act,  enrol  a  specification  of  the  last 
improvements  in  the  Chanceries  of  England,  Scotland,  and 
Ireland,  that  the  act,  and  the  extended  term  granted  by  it, 
should  cease.  It  then  proceeded  to  aver  such  enrolment 
accordingly;  and  went  on  to  state,  that  by  an  indenture 
of  the  19th  of  February,  1804,  Gamble  conveyed  all  right 
and  interest  which  he  derived  under  the  act  of  Parlia* 
ment  to  the  bankrupts.  The  count  went  on  to  state  the 
petitioning  creditor's  debt,  trading  and  act  of  bankruptcy 
of  Messrs.  Foudrinier,  the  suing  out  of  the  commission, 
the  declaring  them  bankrupts,  and  the  difiereut  assign- 
ments, to  shew  title  in  the  plaintifis,  as  assignees,  and  that 
the  defendant  contriving,  &c.  to  injure  the  plaintiffs,  as 
assignees  as  aforesaid,  within  the  said  term  of  fifteen 
years,  to  wit,  on,  &c.  and  on  divers  other  days,  &c.  with- 
out the  licence  of  the  plaintiffs,  or  either  of  them,  and 
i^inst  their  will,  made  and  used  acertain  machine  for  mak- 
ing paper,  in  imitation  of  the  said  improved  machine  therein 
before  mentioned,  in  breach  of  the  said  act  of  Parliament, 
and  against  the  privilege  of  the  said  Henry  Foudrinier, 
and  Sealy  Foudrinier,  and  John  Gamble,  ^o  assigned  to 
the  plaintiffs,  as  aforesaid,  &c. 

The  second  count  charged  the  defendant  with  causing  a 
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machine  for  the  making  of  paper  t6  be  inade  in  imitatiotf  ^ 

Bloxam       of  the  said  improFed  machine. The  third  count  was  si- 

"^   '       milar,  but  charged  the  defendant's  machine  to  be  **  in  part 

Elsee.       imitation  of  the  invention." The  fourth  count  charged  it 

to  be  **  in  imitation." ^The  fifth  count  charged  it  to  be 

**on  tbiir  same  principle  and  greatly  resembling." — ^The 
sixth  count  charged  it  to  be  **  greatly  resembling." — ^The 
seventh  and  five  following  counts  were  similar  to  the  pre- 
ceding six,  except  that  they  stated  the  plaintiflTs*  right  to 
be  derived  from  the  act  of  Parliament  and  the  assignment 
from  Gamble  to  the  bankrupts,  and  omitted  to  refer  to  the 

patents The  thirteenth  count  charged  the  defendant  widi 

the  *'  using  a  machine  for  making  paper  in  imitation  of 

the  improved  machine." The  fourteenth  count  was  for 

*^  using  a  machine  in  part  imitation,  and  greatly  res^m- 

blipg,"  &c. ^Tbe  fifteenth  count  was  for  using  a  mik- 

chine  ^  in  imitation  and  greatly  resembling,"  &c.  Plea^ 
General  issue. 

On  the  part  of  the  plaintiffs,  the  two  patents  were  pro- 
duced; one  dated  20th  April,  1801,  and  the  other  7th 
June,  1803,  and  the  specifications  thereon  duly  enrolled; 
and  a  private  act  of  Parliament  (which  was  to  be  deem- 
ed a  public   act)  of  47  Geo.  3,   Sess.  2,  c.  131,  wbidi 
recited  the  different  patents  and  specifications,  and  tbe 
assignments  of  the  patents,  and  that  Gamble  and  the  baak^ 
rupts  had  been  put  to  great  expense,  and  had  made  for- 
ther  imjirovements ;  and  proceeded  to  enact,  (§  1),  that 
Messrs.  Foudrinier  and  Gamble,  and  their  assigns^ sboold, 
for  fifteen  years  from  thenceforth,  make  and  use  the  im- 
proved machine,  and  that  no  other  person  should  **  make^ 
use,  or  vend  the  said  improved  machine,  nor  in  any  wise 
counterfeit,  imitate,  or  resemble  the  same,  without  the  li- 
cence of  the  said  H.  and  S.  Foudrinier  and  John  Gamble,'' 
or  their  executors,  administrators,  or  assigns,  in  writing, 
under  their  hands  and  seals,  first  had  and  obtained,  under 
the  penalties  that  can  be  inflicted  for  contempt  of  thii 
act,  and  further  to  be  answerable  in  damagfes  to  Henrj 
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and  Sealy  Foudrinier  and  John  Gamble^  their  executors, 
&c.     The  act  then  proceeds  to  fix  rates  of  charge  at  which 
licences  shall  be  granted ;  and  by  §  5  it  is  enacted,  that 
they,  or  one  of  them,  shall,  within  six  calendar  months, 
enrol  specifications  of  the  present  improved  state  of  the 
machine  in  the  Chanceries  of  England,  Scotland,,  and 
Ireland,  otherwise  the  advantages  of  the  act  to  cease;  and 
the  party  or  parties  executing  the  specification,  may  make 
use  of  such  words,  figures,  delineations,  and  explanations, 
as  are  proper  for  well  describing  the  iuFention,  although 
tbey  are  not  the  same  words,  &c.  as  are  used  in  the  former 
iipecifications.     Section  6,  enacts,  that  all  objection  to  the 
specifications  shall  be  of  the  like  force  and  effect  as  they 
would  have  been  if  this  act  had  not  passed,  *'  and  if  also 
the  specifications  to  be  enrolled  as  required  by  this  act  had 
-been  in  due  time  enrolled  instead  of  the  saxd  former  spe* 
cifications  respectively^  except  only  as  to  the  extension,  of 
the  said  privileges  for  the  further  term  of  years  hereby 
granted/'  Section  7.  Provided  always,  that  if  at  any  time 
daring  the  term  the  said  Henry  FoudriDier,  Sealy  Fou- 
drinier, and  John  Gamble,  or  any  person  who  shall  have 
or  claim  any  right,  title,  or  interest,  in  law  or  equity,  in 
the  said  privilege,  shall  make  any  transfer  or  assignment 
of. the  privilege,  or  any  shares  of  the  benefits  or  profits,  or 
shall  declare  any  trusts  to  or  for  any  number  of  persons 
exceeding  the  number  of  five,  or  if  they  shall  open  books 
for  public  subscriptions,  or  presume  to  act  as  a  corporate 
jbody,  or  do  any  thing  contrary  to  the  statute  6  Geo.  1,  c. 
18,  (commonly  called  the  Bubble  Act);  **orin  case  the 
said%  power,  privilege,  or  authority  shall  at  any  time  be* 
come  vested  in,  or  in  trust  for^  more  than  five  persons  or 
their  representatives^  at  any  one  time,  otherwise  than  by 
devise  or  succession,  (reckoning  executors  and  adminis- 
trators as  and  for  the  single  persons  they  represent,  as  to 
SQcb  interest  as  they  are  or  shall  be  entitled  to  in  right  of 
•uch  their  testator  or  intestate,)  that  then,  and  in  every  of 
•:  the  said  cases,  all  liberties  and  advantages  whatsoever. 
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hereby  Tested  in  the  said  Henry  Fondrinier,  Sealy  Foo* 
drinier,  and  John  Gramble,  their  executors,  administraton^ 
and  assigns,  shall  utterly  cease,  determine,  and  become 
void,  any  thing  herein  before  contained  to  the  contraiy 

notwithstanding." ^Tbe  specifications  under  this  act  wen 

read.  The  formal  proofs  of  the  bankruptcy  and  of  tiie 
plaintiffs'  title  being  given,  and  it  being  also  proved  tbit 
there  were  more  than  twenty  creditors  of  the  estate  of  tbi 
bankrupts 


Scarlett  objected,  that  by  the  assignees  having  the 
privilege  in  question  assigned  to  them  in  trust  for  mm 
than  five  persons,  the  whole  thing  was  at  an  end,  as  by 
the  6tb  section  of  the  act  above  cited,  if  the  privilege  be- 
came vested  m,  or  in  trust  for^  mote  than  five  permmSi 
otherwise  than  by  devise  or  successions^*  the  whole  prifi* 
lege  was  to  be  at  an  end.  Now  the  property  had  becooe 
vested  in  the  assignees  in  trust  for  more  than  twentyxcn* 
ditors ;  and  this  being  a  private  act  of  Parliament,  wbich 
is  to  be  considered  only  in  the  light  of  a  conveyance,  the 
parties  must  take  it  with  all  its  imperfections ;  and  the  only 
twocases  in  which  the  Legislature  have  allowed  it  to  be  held 
by  or  for  more  than  five  persons  are  pointed  out,  and  this  is 
not  either  of  them :  and  unless  the  words  ^'  otherwise  tbti 
by  devise  or  succession"  are  to  be  considered  as  surplvf- 
age,  the  construction  contended  for  must  prevail.  Be- 
sides, if  the  assignees  bad  the  right,  they  cannot  cany  ea 
trade,  their  trust  being  to  make  a  dividend  of  the  bsak* 
rupt's  estate ;  and  could  it  be  contended,  that  if  there 
were  one  hundred  creditors,  each  might  by  bis  ownaa* 
thority  grant  licences  to  paper-makers  to  use  these 
chines  f 


Abbott,  C.  J. The  creditors  could  not  do  so,  but  the 

assignees  might. 


Brougham  and  Alderson,  on  the  same  side,  cited  tbe 
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of  Hesse  v.  Stephenson^  3  Bos.  &  Pul.  5789  and  ad- 
▼eited  to  the  judgment  of  Lord  Alvanlby  in  that  case. 

ABBOTTyC.J. Whether  Lord  Alvanlby  entertained 

any  dotibt  on  this  point  I  cannot  tell;  but  I  entertain 
none:  and  I  am  clearly  of  opinion  that  the  privilege 
»  to  the  assignees. 


Mr.  Brunei,  Mr.  Bramah,  and  several  other  eminent 
engineers,  proved  that  from  the  last  specification  under 
the  act  of  Parliament,  and  the  drawings  annexed  to  it, 
tay  skilful  mechanic  might  make  the  machine.  In  the  first 
specification,  they  said,  there  was  some  little  obscurity, 
ftfed  it  had  several  Gallicisms  in  it :  the  French  word  vice 
for  a  screw;  vice  de  pression  for  an  adjusting  screw ;  and 
Mi'<Niepart  there  was  to  be  an  acclivity  of  two  centime^ 
tints;  a  centimetre  being  a  hundredth  part  of  the  French 
Wksfre^  and  *3918  parts  of  an  English  inch,  the  French 
ssietre  being  39*13  inches  Englisli  measure.  All  this 
would  not  be  understood  by  English  mechanics;  but 
•flit,  from  the  drawings  annexed  to  either  of  the  specifi- 
estioDS,  skilful  mechanics  could  make  the  machine. 

Mr.  John  Gamble  proved  that  he  obtained  his  know- 
ledge of  the  original  invention  from  M.  Leger  Didot,  who 
Ta  Frenchman. 


•Id  cross-examination,  Scarlett  asked  him ^^Do  you 

not  know  from  Messrs.  Foudrinier,  that,  by  deeds  passing 
between  Didot  and  them,  Didot  retained  some  interest  in 

Ae'pMentf" 

« 

Abbott,  C.  J. —  I  over-rule  that  question;  for  I  hold 
dmt  yoa  cannot  ask  a  witness  what  a  plaintiff  has  said  as 
Id  tfie  contents  of  deeds  executed  by  such  plaintiff,  with- 
out giving  such  plaintiff  notice  to  produce  the  deeds,  or 
Minting  for  their  non-production. 
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_   _  However,  Mr.  Gamble  afterwards  stated,  Aat,  at  ihe 

Bloxax       taking  out  of  the  orig^iial  patent  in  April,  1801,  be 
9,     ^    acting  as  a  trustee  for  Didot ;  and  that,  at  that  time, 
Em«««       country  was  at  war  with  France  (it  being  just  before  tk 
peace  of  Amiens). 

Scarlett  objected  that  the  patent  was  Toid,  being  haU 
in  trust  for  an  alien  enemy. 

AbbotT;  C.  J. —  I  shall  reserve  that  point. 

The  defence  was,  !«/,  that  the  first  specification  wm 
bad,  on  account  of  the  Grallicisms  contained  in  it,  and  of 
the  obscurities  in  it ;  and,  2iiif,  that  the  improvemesli 
mentioned  in  the  last  specification  were  the  invention  of 
Mr.  Donkin :  and  on  the  2nd  point,  Mr.  Donkin  proted 
that  those  improvements  were  of  his  invention ;  but  ke 
stated,  that  at  the  time  he  invented  those  improvemeati 
be  was  employed  by  Messrs.  Foudrinier  and  Gamble  ai 
an  engineer,  for  the  purpose  of  bringing  the  machine  Id 
perfection,  and  was  paid  by  them  for  so  doing,  and  there- 
fore he  was  acting  as^  their  servant  for  the  purpoee  ef 
suggesting  improvemenu  in  the  machine. 

The  Attomey^Generalf  in  reply,  contended  tbattheit 
were  the  patentees'  inventions,  and  that  Mr.  Donkin  wai 
employed  by  them  to  carry  their  ideas  into  effect  io  tke 
best  manner. 

Abbott,  C.  J._An  inventor  of  a  machine  is  not  tkt 
down  to  make  such  a  specification,  as,  by  words  oolfi 
would  enable  a  skilful  mechanic  to  make  the  machinei 
but  he  is  to  be  allowed  to  call  in  aid  the  drawings  which 
he  annexes  to  the  specification  ;  and  if,  by  a  comparifO>^ 
of  the  words  and  the  drawings,  the  one  will  explain  the 
other  sufliciently  to  enable  a  skilful  mechanic  to  perform tM 
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work,  such  a  specifioation  is  sofficient.     His  Lordship       .yg^. 
then  left  it  to  the  jury  to  say,  whether  it  was  an  nsefal  in-      Bloxam 
yention,  and  whether  the  defendant  had  infringed  the    ^  ^^^^^ 
patent  by  using  the  machine.     His  Lordship  also  ob-       Elbks. 
served,  that  by  the  6th  section  of  the  act,  the  third  speci- 
fication was  to  be  taken  as  a  sobstitate  for  the  former 
specifications,  and  if  good  (which  it  was),  that  woald 
all  defects  and  omissions  in  the  former  ones. 

Verdict  for  the  plaintiffs,  with  liberty  to  move  to 
^  enter  a  nonsuit. 

The  Atiomey'Oeneral^  Marty  at^  Oumet/f  Curwoodf  and 

IhuM,  for  the  plaintiffs. 

■ 

'    SearletU  Brongham^  and  Aldersan,  for  the  defendant. 

[Attornies— jE/tion  jr  Bloxam  and  Swaine  jr  Co.] 


VBFORB  ABBOTT,  C.  J.,  BATLBY,  HOLROYD,  &  LITTLBDALB,  J8. 

In  Bank. 

Scarlett  now  moved  for  a  nonsuit  or  a  new  trial.     He     Jmn,  Vfth. 
:  slated  his  first  ground  to  be,  that  Gamble  took  out  the 
first  patent  for  Leger  Didot,  who  was  at  that  time  an  alien 
enemy,  and  that  fact  not  being  disclosed  at  the  time  of 
the  taking  out  of  the  patent,  it  was  a  fraud  on  the  Crown. 

Abbott,  C.J. We  all  think  this  a  point  worthy  of 

consideration. 

Searlett,^JThe  second  point  is,  that  this  privilege  could    » 
not  be  assigned  for  the  benefit  of  more  than  five  persons, 
under  the  seventh  section  of  the  private  act  of  Parlia- 
ment 

pp 
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BATL0T,  J._Do<Ni  not  th«  act  itats  that  the  rig^t jinll 
Bloxam      not  be  rested  ia  more  than  fire  penoDs  or  their  repia* 
fc  Another     .entatives? 


V, 

Elbes. 


SearletU^^JYeSf  my  Lord ;  and  that  it  shall  not  be  hdd 
in  trust  for  more  than  five  persons.  Now  the  assignees 
are  trustees  for  the  whole  body  of  credilors,  and  in  maay 
respects  the  assignees  do  not  represent  the  bankrupt: 
and  the  act  goes  on  to  add^  ^^otherwise  than  by  devise  or 
succession/^  and  if,,  under  these  words,  the  right  passed 
to  the  assignees,  it  would  be  a  great  question,  whether 
the  assignees  could  carry  on  a  trade  for  the  benefit  of  t 
large  body  of  creditors*  Th^  onjy  case  on  this  snlgMii 
Hesse  w*  Stephenson.  .  '  '•  *  < 

Abbott,  C.  J«..What  do  yqii  un(jlei:stau4  by, the  wofri% 
"  or  succession  ?" 

Scarlett. ^Upon  the  rule  noscitur  a  sociis^  and  beuig 

taken  with  the  words  **  devise"  and  ^  executors  and  ad- 
ministrators,"  it  must  be  taken  to  mean  coming  in  as  an 
administrator  by  succession,  in  contradistinction  fion 
coming  in  by  devise  as  executor. 

Abbott,  C.  J. -^Looking  at  the  words  of  the.prifste 
act,  and  the  reference  to  the  6tb  Geo.  1,  and  constminf 
the  whole  of  the  objects  of  the  Legislature  togetberi  I W 
of  opinion  that  this  clause  only  applies  to  such  assigi* 
ments  as  are  the  act  of  the  party,  and  does  not  apply  te 
assignments  by  act  of  law.  Under  the  Registry  Adi, 
assignments  are  to  be  notified  in  a  particular  way ;  sod 
the  words  of  those  acts  are  as  clear  as  they  possibly  can 
be,  but  it  was  never  thought  that  they  extended  to  the 
assignees  of  a  bankrupt. 

Baylet,  J. ^This  right  may  go  to  five  persons  or  their 

representatives.     It  was  in  Messrs.  Foudrinier,  who  were 
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'binder  the  limited  number  five,  and  it  passed  by  a  statata- 
iile  assignment  to  the  assignees,  who  are  their  repr^ent- 
atives. 

HoLROYD,  J. — I  think  that  the  assignees  are  the  repre- 
sentatives of  the  bankrupts,  and  that  they  may  sell  the 
right  for  the  benefit  of  the  estate. 

I    LiTTLEDALEy  J.  — I  am  of  the  same  opinion. 

Scarlett, Another  thing  to  be  observed  is,  that  the 

first  patent  was  for  a  machine  to  make  paper  from  one  to 
twelve  feet  wide;  now  it  appeared  from  the  evidence, 
that^  without  considerable  alterations  ,  the  same  identical 
machine  could  not  make  paper  of  both  those  widths,  and 
therefore  that  patent  fails,  as  the  machine  will  not  perform 
what  it  professed  to  do,  and  if  the  first  patent  fails,  I  con- 
tend the  whole  case  fails  with  it.  Another  head  of  ob- 
jection is,  that  four  out  of  five  of  the  improvements  men- 
tioned in  the  second  specification,  were  invented  by  Mr. 
Donkin.  For  the  plaintiffs  it  was  contended  that  he  was 
paid  to  improve  the  machine,  and  therefore,  for  that  pur^ 
pose,  he  was  acting  as  the  servant  of  Messrs.  Foudrinier; 
hut  if  that  were  so,  he  was  not  at  all  the  servant  of  Gam- 
ble, and  yet  Gamble  was  one  of  the  persons  who  took  out 
tbe  patent  for  those  very  improvements.  But  I  further 
contend,  that  if  a  servant  makes  an  invention,  such  inven- 
tion is  the  property  of  the  servant,  and  not  of  the  master; 
but  I  admit  that  if  the  master  plans,  and  the  servant  only 
executes  what  his  master  has  planned,  the  invention  be- 
longs to  the  master.  In  the  case  of  Barber  v.  Walduck^ 
tried  at  Lancaster  in  the  summer  of  1823,  before  Mr. 
Justice  HoLROYD,  which  was  an  action  for  the  infringe- 
ment  of  a  patent,  for  an  improved  manner  of  making  hats, 
the  plaintiffs  were  hat  manufacturers,  and  the  plaintiffs' 
Counsel  opened  a  strong  case ;  but  his  first  witness,  who 
was  one  of  the  plaintiffs'  men,  proving  that  he  invented  the 
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improyementi  which  was  the  subject  of  the  patent,  while 
Bloxam      employed  in  the  workshop  of  the  plaintifi;  the  learned 

&  Another      »   j       j*      ^  j 

Judge  directed  a  nonsuit. 


V. 

Elsbb. 


BayleTi  J. Was  that  person  employed  by  them  for 

the  express  purpose  of  devising  improvements  f 

Scarlett. I  believe  not,  my  Lord:  but,  at  any  rate, 

Mr.  Donkin  was  not  acting  as  the  servant  of  Gamble,  who 
is  one  of  the  patentees,  but  of  the  Foudriniers  only;  ami, 
besides  this,  the  fifth  supposed  improvement,  which  wai 
not  of  Mr.  Donkin's  invention,  is  proved  to  be  no  improve- 
ment at  all ;  and  if  one  of  several  improvements,  for  whick 
a  patent  is  taken  out,  is  useless,  the  whole  patent  fails. 

Abbott,  C.J. — My  present  doubt  is,  whether,  by  the 
latter  part  of  the  sixth  section  of  the  private  act,  the  de- 
fects (if  any)  of  the  earlier  specifications  are  not  aided. 

Batlet,  J. In  the  case  of  Hill  v.  Thampfon^  8  Tannt. 

395,  it  is  laid  down,  that  if  a  servant  make  an  improve- 
ment, his  master  is  not  entitled  to  take  out  a  patent  for  it 

Scarlett. — I  have  further  to  object,  that  the  first  speci* 
fication  is  bad,  because  there  are  several  words  in  it  not 
£nglish;  such  as  vice  de  pression^  vice  de  repulsioUf  and 
vice  de  reaction^  for  different  screws;  and  the  Freach 
word  chapitre  for  a  cap  also  occurred :  it  was  howefer 
proved,  that,  from  the  drawings  annexed  to  this  specifi- 
cation, a  skilful  mechanic  might  make  the  machine,  hot  I 
submit  that,  as  a  specification  could  not  be  made  by  drair* 
ings  alone,  it  must  be  made  in  apt  words,  intelligible  to 
mechanics ;  and  if  this  specification  were  held  good,  evoy 
thing  mentioned  in  a  specification  might  be  called  by  a 
wrong  name,  and  drawings  referred  to  for  the  whole. 
Even  the  scale  appended  to  the  drawings  was  a  scale  of 
fieds  and  pouceSf  terms  unknown  to  English  mechanici. 
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AsBOTTyC.  J. — But  it  was  proved  that  the  names  to 
the  scale  were  quite  immaterial ;  for  relative  proportion, 
which  was  all  that  was  wanted,  the  scale  would  have  been 
as  good  if  there  had  been  no  name^  at  all. 

Scarlett. — If  any  part  of  the  specification  is  bad  the 
whole  is  so* 

AbbotTi  C.  J.  said  that  some  of  the  points  deserved 
lerioos  consideration ;  and 

The  Court  granted  a  rule  nisi  for  a  nonsuit  or  a 
new  trial. 
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The  National  Bank  of  St.  Charles  v.  De  Bernales. 


Jm,  igeft. 


-nSSU]VIPSIT^.on  a  bill  of  exchange,  and  for  money  had  a  corpontioo 
and  received.  ">  •  ^^""K'^ 

conntrj  may 

The  plaintifli  were  the  National  Bank  of  St*  Charles,  in  sueasiach  in 
the  kingdom  of  Spain,  and  now  sued  in  their  corporate  JhU^ountry*^ 
capacity  (a).    Letters  of  the  defendant  were  put  in  and  batthejmatt 
read,  in  which  he  admitted  that  he  held  in  his  hands  a  ^^  incorpo- 
sam  of  19,000/.  the  property  of  this  bank.  "^•^  "» **>•* 

'      *       "^  country;  uid 

it  wiJ]  be  left  to  the  jury  to  say,  whether  the  body  so  incorporated  is  the  s^mt  which  saes. 


(«)  In  [the  case  of  The  Dutch 
Wett  India  Company  ▼.  Van 
Moses,  1  Str.  6 13,  it  was  held, 
that  a  corporation  in  a  foreign 
country  might  sue  in  our  Courts 
by  their  corporate  name:  the  jury 
fiodiog  that  the  company  suing 
were  the  same  company  that  lent 
the  money  sued  for  in  that  case. 
The  action  was  brought  in  the 
Court  of  Common  Pleas,  and  the 
judgment  of  that  Court  is  reported 


by  Sir  John  Strange,  but  it  was  af- 
terwards removed  by  writ  of  error 
into  the  King*s  Bench,  and  ulti- 
mately to  the  House  of  Lords; 
and  in  each  Court  the  decision  of 
the  Court  of  Commocr  Pleas  was 
affirmed,  that  a  foreign  corpora- 
tion could  sue  as  such  in  this  coun- 
try, %  Ld.  Raym.  1532;  and  in 
that  report  it  is  stated,  exrelai. 
Lord  Chancellor  Kimg,  (who 
had  tried  the  cause),  that  at  the 
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A  witness  produced  a  copy  of  the  charter  of  the  King 

The  National  of  Spain  incorporating  this  bank.  The  witness  stated,  that 

St.  Charles  '  ^^  procured  this  copy  from  the  office  of  the  Council  of 

«•  Castile,  which  is  the  proper  place  for  charters  of  this 

kind  to  be  kept,  and  that  he  examined  this  copy  with  the 

original  charter. A  translation  of  the  charter  was  proved 

and  put  in. 


The  Attomey'^Oeneral  objected,  that  the  .plaintiflb  de- 
clared as  the  National  Bank  of  St.  Charles,  whereas  the 
King  of  Spain,  by  his  charter,  gives  them  the  name  of  the 
Bank  of  St.  Charles.  If  this  were  an  English  corpora* 
tion,  they  could  only  sue  by  their* corporate  name  given 
them  by  their  charter,  and  which  name  they  had  no  power 
to  alter. 

Scarlett f  contra. The   learned    Attorney mGeneraV 9 

statement  is  not  quite  accurate  f  as  the  King  of  Spain  ap- 
points this  bank  to  be  a  national  bank,  and  afterwards 
calls  them  The "^  National  Bank  of  St.  Charles;"  and  if 
they  had  misnamed  themselves,  it  could  be  only  taken 
advantage  of  on  plea  in  abatement,  as  was  held  in  the 
case  of  The  Corporation  of  Stafford^  in  the  notes  to  the 
case  of  Mellor  v.Spegh  tman^  1  Paties.  Saund.  340  (b); 


trial  he  held  the  company  to 
prove,  by  proper  evidence,  that 
they  were  an  anthorised  company 
in  their  own  country.  In  the  pre- 
sent caae  I  have  stated  the  evi- 
dence that  was  adduced  on  this 
subject. 

(h)  The  case  of  The  Mai/or  and 
Burgesses  of  Stafford  v.  Bolton, 
is  reported  in  1  Bos.  &  Pul.  40; 
it  was  an  action  for  tolls,  and  the 
plaintiffs  sued  as  a  body,  incorpo- 
rated by  the  name  of"  The  Mayor 
and  Burgesses  of  the  Borough  of 
Stafford  r  but  at  the  trial  they 


put  in  a  charter  of  12  Jac.  I ,  which 
incorporated  them  by  the  name 
of  "  The  Mayor  and  Burgesses  of 
the  Borough  of  Stafford  in  the 
County  of  Stafford;''  and  the 
Court  held,  that  this  misnomer 
could  only  be  taken  advantage  of 
by  plea  in  abatement. — In  Bro. 
Abr.  tit.  Misnomer f  73,  it  is  laid 
down,  **  En  action  per  corpora* 
tion  ou  natural  corps  mimosmer 
tun  ou  Vautre  ne  va  mes  al  hrief 
mes  adire  que  nul  tiel  person 
rerum  nature,  ou  nul  tiel 
politique,  ceo  est  in  barre  car  si' 
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and  besides  this,  the  defendant  in  his  own  letters  ad-       .1^^^, 
dresses  them  as  the  National  Bank  of  St.  Charles.  The  National 

Bank  of 
St.  Charles 

Abbott,  C.J. I  will  ask  the  jury  whether  this  is  the  ^  „  *• 

111  i*iw.         -r«.         DbBerhales 

wrae  bank  that  was  incorporated  by  the  King  of  Spam. 

The  jury  answered  this  question  in  the  affirmative. 

Verdict  for  the  plaintiff. 

Scarlettf  Parke^  and  Kaye^  fcr  the  plaintiffs. 

'  AttomeymOeneral,  Koe^   and  PoHeson,    for  the  de* 
fendant 


[  Attornies— l^WfA^e^d  jr  Kaye  and 


•0 


■oit  mianoame  il  poit  aver  novel 
brief  per  le  droit  nosmc ;  Aies  si 
ne  aoit  tiel  corps  politique,  ou  tiel 
penon  donques  il  ne  poit  aver 
action.*' — And  iu  the  Year  Book, 
ta  £dw.  4f  34,  which  was  an  as- 
iiab  by  the  **  Master  and  Brethren 
c/  Ai   Fraternity  of    the  Nine 


Orders  of  Angels f'  in  Bransford 
ih  the  county  of  Middlesex,  it 
was  pleaded  in  abatement  that 
they  were  incorporated  by  the 
name  of  the  Master  and  Brethren 
of  the  Fraternity  of  All  Saints 
and  the  Nine  Orders  of  Angels^ 
and  the  assize  was  abated. 


CASES  AT  NISI  PRIUS* 


COURT  OF  COMMON  PLEAS. 


Second  Sittings  in  London  in  Mich.  Term,  1834k 


BBFORE  LORD  CHIEF   JUSTICE  BEST. 


Nov.  \%ih.  Elbourn  v.  Upjohn. 

If  the  decUni.  J.  HIS  case  was  opened  as  an  action  for  goods  sold,  and 

don  to  neovet  ^^^^J  bad  and  received..Jt  was  to  recoyer  the  Talat 

the  price  of  of  some  turkies  sent  by  the  plaintiff  to  the  defendant 
Sr^*^'!"       Witness*  were  called,  who  proved  the  ^Werj  of  A. 

mistion  allege  turkies  to  the  defendant ;  but,  on  their  cross-examinatioi, 

thattbe  defend-  '  '  ^ 

«nt  sold  but  did  it  appeared  that  the  plaintiff  was  a  breeder  of  turkies*  asa 
^  ^nti^r  ^^^^  them  to  the  defendant,  who  was  a  poulterer,  fer  tbe 
the  plaintiff       purpose  of  their  being  sold  on  commission. 

moft  proTO  that 
a  sale  actaally 

irwiu^t'b^'*  fFtWe,  Seijt.  for  the  defendant,  upon  this  went  fer  a 
presumed  eren  nonsuit.  Contending  that  there  was  clearly  no  case  of 

after  the  deli- 
goods.  Vaughan,  Seijt.  for  the  plaintiff,  replied,  that  there  wai 

no  ground  of  nonsuit,  because  there  was  a  special  coimt 
in  the  declaration,  charging  the  defendant  with  not  hafing 
accounted,  which  he  ought  to  have  done. 

Bbst,  C.  J. Although  this  count  was  not  originally 

opened,  I  will  allow  you  to  go  into  the  question  upon  it 

This  count  was  then  read.  It  stated,  that,  in  consider- 
ation that  the  plaintiff  would  deliver  to  the  defendant 
the  goods  in  question,  the  defendant  promised  to  lell 
them  for  him  and  account  to  him,  and  that,  alihaugh  k 
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afterwards  sold  them,  be  had  not  rendered  to  the  plaintiff       1824nJ^ 
a  just  and  true  account  of  the  sale.  Elbourh 


Best,  C.  J.,  upon  thisi  held  that  evidence  must  be  given 
of  the  defendant's  having  actually  sold. 

VaughaUf  Serjt.  and  E.  LaweSf  argued,  that,  at  such  a 
distance  of  time  (it  being  nearly  twelve  months  since  the 
delivery),  a  sale  ought  to  be  presumed,  and  the  value  of 
the  turkies  considered  as  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  unless  the  defendant 
ooald  shew  that  he  had  not  sold,  which  it  would  be  much 
easier  for  him  to  do  than  for  the  plaintiff  to  shew  that  he 
had. 

Best,  C.  J. I  think  on  the  part  of  the  plaintiff  you 

most  give  some  evidence  of  the  sale.  You  perhaps  need 
not  have  tied  yourself  down  by  such  an  averment  as  this, 
bnty  having  done  so,  you  are  bound  to  prove  it. 

The  plaintiff  was  then  nonsuited. 

Patighanf  Serjt.  and  E.  Lawes^  for  the  plaintiff. 

WUde^  Serjt.  and  Comyn^  for  the  defendant. 

[Attornies— Ptwn^on  and  Fortter.l 


In  the  same  Term,  Vaughatij  Serjt.  moved  for  a  new 
trial,  but  the  Court  refused  his  application. 


V. 

Upjohn. 


CASES  AT  NISI  PRIUS. 


Adjourned  Sittings  after  Mich.  Term,  at  We^tm. 


BEFORB  LORD  CHIEF  JUSTICE  BEST. 


Dec^nd. 


An  apotbecarj 
wbo  fnmishM 
medicineilf  and 
nnd  bringi  an 
action  for  the 
price  of  them« 
not  being  in  a 
capacity  to  le- 
ooTcr  under  the 
&5tb  Geo.  S,  c 
194«  cannot  re- 
coTor  OTon  for 
the  phialf  in 
which  the  me- 
dicinei  were 
contained. 


Steed  v.  Henley. 

Action  od  an  apothecary's  bill. 

Proof  wan'  given  of  the  furnishing  of  the  medicines  for 
which  the  claim  was  made,  and  a  witness  was  called  to 
shew  that  the  plaintiff  had  acted  as  an  apothecary  previous 
to  the  16th  August,  1816,  to  entitle  him  to  recover  under 
the  statute  66  Greo.  3|  c.  194,  §  21 ;  but  this  witness  only 
proved  the  sending  four  bottles  of  medicine  to  his  wife, 
and  some  attendances  **  in  a  friendly  way*'  upon  his  son,  for 
neither  of  which  was  any  payment  made,  and  this  was  all 
the  practice  proved  before  the  l&th  August,  1816.  The 
witness  also  admitted  that  there  were  at  that  time  no 
drugs  upon  the  plaintiff's  premises,  but  only  some  cup- 
ping and  other  instruments. — A  certificate  from  the  Col- 
lege of  Surgeons,  proving  that  the  plaintiff  had  passed  his 
examinations  there,  was  put  in. 

Wilde f  Serjt.,  for  the  defendant,  contended  that  none  of 
the  proof  adduced  gave  the  plaintiff  any  character  io 
which  he  might  recover. 

Best,  C.  J.,  was  of  the  same  opinion. 

Pellf  Serjt.,  for  the  plaintiff,  then  contended,  that,  at 
least,  he  was  entitled  to  recover  for  the  phials  in  whidi 
the  medicine  had  been  sent. 


Best,  C.  J. I  am  clearly  of  opinion  that  the  plaintiif 
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in  not  entitled  to  recover  even  for  the  phials*  Without 
the  assistance  of  the  act  of  Parliament,  I  should  be  of 
opinion  that,  as  he  acted  illegally  in  practising,  and  the 
phials  were  delivered  in  the  course  of  such  illegal  prac- 
tice, he  cannot  recover  for  thorn.  For  I  take  it  to  be 
clear,  as  a  general  principle,  that,  where  the  law  directs  a 
UMin  not  to  do  a  thing,  and  he,  notwithstanding,  does  it,  he 
cannot  recover  for  any  thing  that  takes  place  in  the  course 
of  his  doing  it.  Biit  in  this  case,  in  addition  to  the  gene- 
nil  principle,  there  are  the  words  of  the  statute  clearly 
decisive  against  such  claim,  for  the  terms  used  are,  that 
die  party  shall  hot  recover  ^  any  charges.'' 


Nonsuit. 


Pe//,  Seijt.,  and  Adolphus^  for  the  plaintiff. 
Wilde  J  Serjt.  for  the  defendant. 


[Attomieft*— £•  Jonei  and  jSAertc^'ii.] 


See  the  cases  of  Brown  v.  Ro-      Abbot,  ante,  S09;    and  the  notes 
hkuoHf  ante,  964 ;   Walmisley  V .      fo  the  latter  case. 


Wallace  v.  Woodgate,  De^  ^nd. 

Trover  for  two  horses.    Plea Not  guilty. 

The  plaintiff  was  stated  to  bean  officer  in  the  army:  the  ^  1*^^''  ^^T 

'■  •'  '  er,  bj  special 

defendant  was  a  livery-stable  keeper.    The  defendant  agreement^may 
sold  two  horses  to  the  plaintiff,  who  gave  him  bills  of  ex-  ^^ho«esfor 
change  for  the  price.    Before  the  bills  were  due,  the  de-  their  keep;  and 

M      \      ^   m       •      '  ..  ti  i«ii  if  the  owner,  to 

fendant,  bavmg  a  suspicion  that  they  were  not  likely  to  defeatsachtien. 
Be  honored,  went  to  the  plaintiff  and  asked  him  to  take  pti  them  away 

*  hjrfraad«the 

dUible'keeper  has  a  right  to  get  possession  of  them,  and  for  lo  doing  he  will  nbt  he  answerable 
in  trover  {  for.  the  Uenh  not  put  an  end  to  bjr  the  parting  with  the  possession  under  sach  cir- 
temstances. 
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}^^^      ^^^^  backi  and  give  up  his  property  in  the  horses.    Tbejr 
Wallace     were  then  at  livery  in  the  defendant's  stables,  and  a  bill  oF 
WooDOATB.   <^harge8  had  been  made  out  for  their  keep.    The  plaintiff 
objected  to  the  defendant's  proposition.  The  defendant  af- 
terwards saw  the  plaintiff  again,  who,  in  the  course  of  cod* 
versation,  said,  that  the  horses  should  not  be  taken  away 
'^  till  they  were  paid  for!*  However,  after  this,  he  sent  hii 
servant  to  the  stables  to  fetch  them,  on  the  pretence  that  he* 
wanted  to  take  a  ride,  and  would  send  them  back  at  night 
But  he  did  not  return  them ;  and  the  defendant,  finding 
they  were  gone,  went  after  them,  and  having  discovered 
them,  told  the  person  at  whose  stables  they  were,  that  he 
had  been  swindled  out  of  them,  and  he  was  allowed  to 
take  them  away.    This  was  the  conversion  complained  of. 

Tadtfyf  Serjt.,  for  the  defendant,  admitted  that  a  stable 
keeper  could  not,  in  general,  like  an  innkeeper,  delw 
horses  for  their  keep;  but  he  contended  that  the  evidence 
in  this  case  shewed  a  special  agreement  which  creafad  a 
lieUf  and  the  plaintiff  having,  to  defeat  such  /toi,  obtained 
fraudulent  possession  of  the  horses,  the  defendant  had  a 
right  to  re-possess  himself  of  them. 

Vaughan^  Serjt.,  for  the  plaintiff,  replied,  that  when- 
ever the  possession  was  parted  with,  no  matter  under 
what  circumstances,  the  lien  was  at  an  end,  and  could  not 
afterwards  be  relied  on  to  justify  any  subsequent  seiiore. 
He  argued,  also,  that  the  plaintiff's  saying  he  would  not 
take  away  the  horses  till  they  were  paid  for,  meant  tint 
he  would  not  remove  them  till  the  price  of  their  purchsse 
was  paid,  and  not  the  bill  for  their  keep. 


Best,  C.  J.,  left  it  to  the  jury  to  say,  whether  the 
tiff,  by  his  statement,  meant  to  give  the  defendant  a  fies 
on  the  horses  for  their  keep,  and  whether,  if  he  did  so^  he 
fraudulently  took  them  away  in  order  to  destroy  that  lies; 
stating  it  to  be  bis  opinion,  that,  under  those  circumstance^ 
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the  defendant  bad  a  right  to  re*po8se8s  himself  of  them,      .j^. 
and  would  be  entitled  to  their  verdict  in  his  favonr.  Wallace 

.V, 
.  WOODOATB. 

The  jury  found  for  the  defendant. 
'  Vaughatif  Serjt.,  and  Steer^  for  the  plaintiff. 
Toddy f  Serjt.,  for  the  defendant. 

[Attoroies— C.  Lewis  and  Harmer,'\ 


Mash  t;.  Smith  and  Others.  Dec.Mh, 

X  ItESPASS  against  three  defendants.  A  defendant  in 

One  of  them,  named  Mead,  had  suffered  judgment  to  {[^.'^"ffere'd*** 
go  by  default. — He  was  called  by  Vaugharij  Serjt.,  as  a  jodgmem  to  go 
witness  for  his  co-defendants.  n^t  I  "J^! 

tent  witness  for 
other  defend- 

Pell^  Serjt.,  objected.    He  stands  as  one  of  the  defend-  ants  in  the  same 
ants,  and  is  not  a  competent  witness.    The  circumstance  f^^°°  7^^  a 

^  have  pleadedf 

of  letting  judgment  go  by  default  does  not  put  him  in  a  if  thejurj  have 
different  .itaation.  'l^^^^ 

gainst  him,  as 

Vaughatij  Serjt. If  the  verdict  passes  for  my  clients  ^.e  issue  as  to 

who  have  pleaded,  how  can  the  party  1  call  as  a  witness  {.J^^j**J„^'  ^^' 

be  benefited  by  hi   it  is  no  release  of  costs no  ground 

in  arrest  of  judgment.    And  he  cited  Ward  v.  Hal/don^ 
2  Esp.  552  (a),  and  Chapman  v.  Graves  (6),  mentioned 
.in  a  note  to  Stevens  v.  Lynch,  2  Camp.  333. 

(a)  Li  the  case  of  Ward  v.  Hay-  fault  is  a  com|>etent  witness  for 

igth  it  was  ruled,  that  where  one  the   other    defendant   who    has 

defendant  in  a  joint  action  has  let  pleaded.    That  was  an  action  of 

judgment  go  by  default,  and  the  trover  for  the  carriage  part  of  a 

otlier  has  pleaded,  the  defendant  chaise,  tried  before  Lord  Kenton. 

who  has  tafifered  judgment  by  de-  ( 6)  It  is  said  in  the  case  of  Chap- 
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^l^Jv,  Best,  C.  J. —  The  jury  are  brought  here  to-day  to  de 

Mash'       two  thiogs-^to  try  the  issues  joined  and  to  alsseas  As 

am 

Smith  ik  On.  damages*     Now,  if  this  man's  evidence  is  admitted  lo 

give  a  complexion  to  the  case,  it  may  go  to  reduce  the 
damages  against  him,  and  therefore  I  am  of  opinion  thit 
he  is  clearly  interested  and  ought  not  to  be  f  eoeivad.*.  fiat 
as  my  Lord  Ken  yon  and  Mr.  J.  Le  Blanc  seem  to  hate 
taken  a  different  view  of  the  subject,  I.  think  it  will  be 
best  to  receive  the  witness,  and  g^ve  leave  for  a  motioa 
to  the  Court  upon  the  point,  if  the  result  of  the 
should  make  it  material. 


Pellj  Serjt.,  and  Ckitty^  for  the  plaintiff. 
Vaughan,  Sei^t.,  and  Burton,  for  the  defendants. 


t'" . » 


[Attoniies — Gnty  and  Kirkmii  jr  R.] 

-i.  . 


man  v.  Graves^  (which  was  tried  vend  defendants  allow  jnclgnMiit 

before  Le  Blanc,  J.)  that, "  In  an  to  go  by  default,  be  is  not  a  com* 

action  of  trespass,  a  co-trespasser  petent  witness  for  the  fAaintifi 

not  sued  is  a  competent  witness  although  he  is  for  JUt  eo-^tfmir 


for  the  plaintiff;  but  if  ono  of  se-     auit^ 


»» 


Dee.  Mi.  BuRNAND  and  Another  v*  Nkbot. 

Tbatpsrtofthe  IN  this  case  two  issues  directed  by  the  Vice  Chancellor 
statute  of         ^ere  to  be  tried.    The  one  was Whether  in  the  ytm 

frauds,  which      ,0/%.,  ,  x        %  ^     a  ^ 

direcu  certain     ]o04,  there  was  any  agreement  between  the  defenilav 
agreemeDti  to    ^j,  j  ^jg  gjgj^    jyi„  fiurnand,  then  Miss  Nerot,  for  the  sale 

be  m  wntmg,  '  '  ' 

will  be  taken 

notice  of  bjr  the  Coart,  in  the  trial  of  an  issue  out  of  the  Court  of  Chancery;  bowerer,  if 

the  jury  should  think  that  there  was  an  agreement  made,  which  was  not  in  writing,  the  Jii4f> 

will  indorse  that  finding  on  the  posUOy  as  special  matter. 

Office  copies  art  not  evidence  on  the  trial  of  such  an  bsue,  though  thej  were  used  is  It* 
Court  of  Equity. 
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hy  him  to  jber  of  his  share  and  interest  in  ihe  lease  or  term 
of  years,  good-will|  household  furniture,  plate,  linen, 
and  china,  in  a  house  in  King-street  called  Nerot's  Ho- 
tel f—i^The  other  issue  w^s-^Whether  there  was  an^y  agree- 
Bent  by  which  the  defendant  was  to  have  a  certain  por- 
tion of  cash,  and  his  sister  a  certain  quantity  of  wine  and 
coals  which  were  on  the  premises?  The  Vice  Chancellor 
had  ordered  that  the  parties  should  be  both  examined  at 
die  trial  of  the  issues  ;  and  the  case  for  the  plaintiff  de- 
pended chiefly  on  the  evidence  of  Mrs.  Burnand,  as  that 
of  the  defendant  did  materially  upon  his  own«  A  valua>- 
tion  of  the  lease,  good-will,  &c.  was  made  between  her 
and  her  brother,  which  she  stated  was  previous  to  her 
purchasing,  but  which  he  explained  as  being  merely 
made  to  ascertain  what  the  property  at  the  hotel  was 
worth  previous  to  his  quitting  England. 


BURNAMD 

&  Another, 

«. 

Nbrot. 


Pellf  Seijt.,  for  the  defence,  contended  that  the  statute 
of  frauds  applied  to  this  case,  there  being  no  agreement 
iiiiwriting.  He  also  went  to  the  credit  of  Mrs.  Burnand, 
and  called  several  witnesses  to  contradict  her.  He  also 
proposed,  for  the  same  purpose,  to  read  an  office  copy  of 
her  answer  in  Chancery,  which  office  copy  was  used 
in  the  Court  of  the  Vice  Chancellor. 


•ij 


Best,  C.  J...I  am  afraid  that  is  not  evidence. 


Pe//,  Serjt. I  will  tell  your  Lordship  why  I  think  it 

is.     I  grant  that  in  ordinary  cases  an  examined  copy  is 

necessary ;  but  I  take  the  distinction  to  be  this, an  q/^e 

copy  is  evidence  in  the  same  cause,  between  the  same  par- 
tiesy  in  the  sanie  Court.  Now  this  is  clearly  the  same 
itniK^/and  between  the  same  parties,  and  I  submit,  also, 
ttat  it  is  in  the  same  Court,  as,  notwithstanding  the  dig- 
lity  of  this  Court  in  general,  it  is,  pro  hac  vice,  only  a 
Wmnal  assisting  the  Vice  Chancellor  in  the  determina- 
tion of  a  particular  question,  by  telling  him  the  opinion 
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&  Another 

V. 

Nbrot. 
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of  a  jury  upon  it,  under  the  direction  of  a  Conunon  hnr 
Judge. 

Vaughatif  Serjt«|  intimated  that,  inasmuch  as  before  the 
Vice  Chancellor  it  might  subject  him  to  a  motion  for  a 
new  trial,  on  the  part  of  the  plaintiff  he  thought  it  wodd 
be  best  for  him  to  waive  his  right  to  object. 

Bbst,  C.  J.  ..If  the  objection  is  not  waived,  I  am  bond 
to  say,  that  I  cannot  get  over  it.  They  must  go  a  greil 
deal  further.  To  affect  the  witness,  they  must  prove  tk 
identity  of  the  party  who  makes  the  answer,  which  they 
cannot  do  by  merely  putting  in  the  office  copy.  .  I  have 
been  looking  into  the  subject,  and  I  can  find  noexceptioD 
to  the  general  rule,  that  an  examined  copy  must  be  put 
in.  1  cannot  agree  that  one  of  his  Majesty's  supraae 
Courts  is  to  be  considered  as  merely  an  auxiliary  to  the 
Court  of  the  Vice  Chancellor. 

The  objection  was  then  formally  waived,  and  the  an- 
swer was  read ;  and  several  witnesses  were  called,  who 
contradicted  Mrs.  Bumand's  testimony. 

VaughaUf  Serjt.,  in  reply,  observed,  that,  as  to  the 
point  raised  on  the  statute  of  frauds,  the  Vice  Chancellor 
merely  sent  the  issues  to  the  Court  of  Common  Pleti,  fcr 
information  as  to  the  matter  of  fact,  whether  the  ptrtiei 
intended  the  one  to  transfer  and  the  other  to  take.the  in- 
terest in  the  premises,  &c.  in  question*  The  statate, 
therefore,  did  not  apply. 

« 

Best,  C.  J. — I  am  bound,  sitting  in  a  Court  of  Lair,  to 
take  notice  of  the  statute  of  frauds.  I  am  aware  that  io 
the  Court  of  Chancery  a  different  rule  prevails.  Tbo 
Court  of  Chancery  is  bound  by  the  statute  of  frauds  tiios 

far: ^The  party  may  make  the  objection,  but  I  believe fl 

he  does  not,  but  answers  to  the  bill,  the  Court  will  i^Jf 


MICHAELMAS  TERM,  5  6BO«  IV. 

yoa  have  not  put  yourself  on  the  statute,  and  cannot, 
thereforei  avail  yourself  of  it.  The  statute  mentions  an 
agreement  for  a  lease ;  and  it  has  been  decided  that  if 
one  part  of  an  agreement  is  void  as  within  the  statute,  an 
auxiliary  agreement  is  void  too.  Therefore,  I  think,  in 
diis  case,  the  verdict  should  be  for  the  defendant  at  all 
events.  But  if  the  jury  should  be  of  opinion  that  Mrs. 
Burnand  is  entitled  to  credit,  then  they  may  find  that 
there  was  an  agreement,  though  not  reduced  into  writing, 
and  that,  as  special  matter,  may  be  indorsed  on  the postea. 
His  Lordship  made  no  remark  as  to  the  effect  of  the 
▼alnation. 


Burnand 
&  Another 

NVROT, 


The  verdict  was  for  the  defendant  on  both  issues. 


Fdughan,  Serjt.,  and  C  Cresawellf  for  the  plaintiffs. 
PeUinSerjUj  F.  Pollock^  and  Barber,  forihe  defendant. 


[Attornies— yP/exney  and  Stwent,'] 


In  the  Court  of  Chancery  it  is 
fbe  constant  practice  to  read  office 
copies  of  Chancery  proceedings 
in  evidence,  without  their  having 
been  examined  by  the  witness 
wbo  produces  them.  On  trials  at 
Lmpr,  ofiee  copies  are  never  ad- 
■itted  in  evidence,  examined  co- 
pies only  being  allowed }  and  on 


issues,  the  practice  is  to  try  them 
precisely  in  the  same  way  as  any 
other  trial  at  Law,  except  in  such 
particulars  as  are  specially  di- 
rected by  the  Equity  Judge  in  his 
order  directing  the  issue,  such  as 
for  a  party  to  be  examined,  or  the 
like. 


QQ 
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P«e.  7th.  Sinclair  t;.  Stevbhsoit. 

If  there  are  p«-   J.  ROVER,  by  the  assignee  of  A  bankmpt,  to  recofw 
tionrwb^ichare  possessiOD  of  a  distillery  plant,  which,  it  was  alleg^. 


afterwards  re-    either  the  property  of  the  bankrupt  by  purchase,  or  is 

ducedinto  -.  .        I  J    J-  ...  .  Ti.      ^-  rV-     ^ 

writing,  the      his  apparent  order  and  disposition  at  the  time  of  his  act 

writing  matt  be  of  bankruptcy. 

looked  to  at  "^     "^ 

shewing  the  It  was  opeiied  that  a  question  would  arise  as  to  whether 

ment!"^ur  ^^  instrument,  which  appeared  to  hare  been  prepared  it 

whenaqaestioD  cousequence  of  Certain  negotiations  in  the  form  of  a  least, 

whether  a  did  not,  in  reality,  evidence  a  purchase  to  be  paid  for  by 

transaction  hat  instalments,  with  usurious  interest. 

an  usurioos 

character^  qnes-  ' 

pnuoTiert^'aln  '^^  bankrupt  was  examined ;  and  was  asked  by  F(^ 
whether  other  Sefjt.  as  to  somo  negotiations  about  the  plant  in  qoestioB. 
do  nor'appear  ^^  appeared  that  they  were  at  first  verbal,  but  were  afiar- 
on  the  face  of    wards  reduced  into  writing. 

it,  were  not  ^ 

previoasly  talk- 

^^^!'  Best,  C.  J.,  upon  this  observed It  has  been  decided 

If  a  paper  '         . 

be  pat  into  the  lately,  that  if  there  are  negotiations,  which,  at  irst,  are 
nwa  to^rcfreTh*  merely  parol,  but  are  afterwards  reduced  into  writing,  we 
bis  memory,      must  look  to  the  writino:  as  shewine:  the  final  arrange- 

the  Counsel  on  »  »  o 

the  opposite  mcnt.  But,  in  such  a  case  as  this,  I  will  allow  qaestioif 
side  have  a       afterwards  to  be  put,  to  ascertain  whether  other  matM 

Tight  to  see  It ;  •       '         ^ 

bat  if  it  is  were  not  previously  itaentioned,  besides  those  which  wei^ 
himll  provVa  eventually  reduced  into  writing. 

handwriting  to 

noi.  A  paper  was  about  to  be  put  into  the  hands  of  anotkr 

If  a  creditor  witness,  to  enable  him  to  explain  some  part  of  his  eri- 

of  a  bankrupt  '  * 

agrees  to  re-      dence,  when — 

lease  the  estate, 
on  an  under- 
taking by  one  of  the  assignees  to  pay  him  what  should  appear  to  be  jnstly  doe,  be  if  a  osa- 
petent  witness  on  the  part  of  the  assignees. 

Tf  a  paper  be  traced  to  the  hands  of  the  agent  of  a  party  in  a  suit,  and  notice  has  ben 
given  tp  such  party  to  produce  it,  he  is  bound  to  do  so,  and  the  other  side  are  not  bond  is 
call  the  agent.  And  if  he  has  delivered  it  to  the  stamp*office  to  get  certain  duties  alk>«c4, 
and  does  not  tell  the  party  serving  the  notice  to  produce,  of  that  circumstance,  parol  etideici 
of  the  copteuts  may  be  given. 
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Pell^  Seijt.  asked  to  see  in 

Vaughan^  Serjty  contended  that   be   bad  no  right  to    SteteItbov. 
see  it,  unless  it  should  be  put  in  eridence. 

Best,  C.  J. If  you  put  a  paper  into  the  hands  of  a 

witness  in  order  to  refresh  bis  memory,  the  other  side 
hkre  a  right  to  see  it :  if  you  merely  give  it  him  to  prove 
m  handwriting,  they  have  not  such  right. 


'  ^e  same  witness  afterwards  appeared  to  be  a 
of  the  bankrupt:  he  was  thereibre  objected  to.  But 
upon  being  asked,  whether  he  would  release  the  estate, 
on  the  plain  tiff  Sinclair,  one  of  the  assignees,  undertaking 
to  pay  him  what  should  appear  to  be  justly  due  to  him, 
lie  replied  in  the  affirmative..— A  release  was  then  pre* 
|Mired,  by  which  the  witness,  in  consideration  of  a  pro- 
mise by  Sinclair  to  pay  him  what  should  be  found  justly 
doe,  released  all  claims  on  t|)e  estate,  and  Sinclair,  in  con* 
tideration  of  such  release,  made  the  promise  required. 

'Vautfhan^  Serjt,  objected.     It  most  be  an  absolute 
i^lease,  not  one,  as  this  is,  containing  a  firesh  cause  of 

Best,  C.  J. If  the  witness  will  take  it,  I  shall  receive 

him* 

'Witde,  Serjt. This  will  not  be  sufficient;  the  assignee 

nM  hare  a  claim  on  the  estate  for  this  money,  tt^d  the 
Witness  comes  to  increase,  by  his  evidence,  the  funds  oot 
of  which  the  assignee  is  to  receive  it.  A  promise  from  a 
plaintiff  to  pay  a  debt  never  was  held  sufficient  if  the 
^obt  was  still  in  existence.  The  witness  is  not  sufficient* 
Ij, removed  from  all  the  security  of  the. fond  to  make 
lAtt  oompetent. 

Q  Q  2 
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Best,  C.  J. — He  is  a  witness.    By  the  claim  of  the 

Sinclair     assignee  on  the  fund  his  interest  is  not  affected.     The  as- 

STBTEifsoir.    sigii^^  must  pay  the  money  whether  he  gets  it  again  from 

the  estate  or  not.    The  witness  gives  up  his  claim  to  the 

estate  and  looks  only  to  the  assignee,  and  that  is  quite 

sufficient. 

An  engrossment  of  a  deed,  which  was  not  execoted^ 
was  proved  to  have  been  produced  by  one  Small  wood, 
who  was  the  defendant's  agent,  at  a  meeting  between  hna 
and  the  bankrupt,  and  to  have  been  left,  after  it  had  been 
read,  in  the  hands  of  Smallwood. 

Petty  Serjt.,  called  for  its  production,  notice  to  produce 
having  been  given  to  the  defendant's  attorney. 

Vaugharif  Serjt.,  said  that  he  had  it  not. 

Pellj  Serjt.,  was  then  proceeding  to  give  parol  eWd^ee 
of  its  contents,  when 

fFUdey  Serjt.  objected.  We  have  two  answers  to  the 
call  for  the  production  of  the  deed  :  the  first  Js,  that  we 
have  not  got  it,  and  the  next  is,  that  Smallwood  may  be 
called  to  produce  it. 

Best,  C.  J. Smallwood  is  your  agent. 

JFUdCy  Serjt. But  notice  has  only  been  given  to  the 

principal,  and  that  will  not  do;  they  must  shew  that itgot 
out  of  the  hands  of  the  agent.  I  will  adduce  evidence  to 
shew  that  we  have  it  not  in  our  custody. 

Best,  C.  J. ^Unless  you  do  give  such  evidence,  la* 

of  opinion  that  you  must  produce  it.  If  the  deed  is  traced 
to  your  agent  that  is  Enough.     They  need  not  call  SomM- 
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wood.    But  if  you  account  for  its  not  being  in  his  cus- 
tody that  may  vary  it.  Sinclair 


A  witness  proved  that  the  engrossment  was,  in  the 
usual  course  of  their  business,  delivered  to  the  law  sta- 
tionersy  in  the  month  of  December  or  January,  to  get  the 
stamps  on  it  allowed  at  the  stamp-office,  because  it  had 
not  been  executed. 

Best,  C.  J.  ....Then  it  is  in  the  control  of  the  defendant? 

The  witness  was  then  asked,  but  could  not  say,  what 
is  done  with  any  instrument  after  it  goes  to  the  stamp- 
office  to  get  the  amount  of  the  stamps  returned. 

Pelij  Serjt..^It  either  is  or  is  not  in  existence.  If  it 
is,  they  are  the  proper  persons  to  get  it  back  again;  if  it  is 
not,  we  may  give  evidence  of  the  contents.  If  it  is  in  the 
custody  of  the  stamp-ofBce,  there  are  no  means  of  com- 
pelling the  commissioners  to  produce  it.  These  persons 
are  the  owners  of  the  instrument. 

Vaughany  Serjt. There  is  no  reason  to  presume  that 

the  officers  of  the  Revenue  will  not  produce  the  instru- 
ment, or,  at  least,  shew  what  has  been  done  with  it,  whe- 
ther it  is  destroyed  or  not.  (n  most  offices  there  is 
a  certain  time  during  which  papers  are  kept.  This  in- 
strument, in  the  course  of  business,  is  naturally  to  be 
found  at  the  stamp-office,  and  no  inquiry  has  been  made 
there  for  it.  Possession  is  the  very  foundation  of  notice; 
and  I  allow  that  if  there  were  reasonable  evidence  of  pos- 
session on  our  part,  and  we  did  not  produce  the  instru- 
ment, parol  evidence  might  be  given.  But  the  evidence 
is  quite  the  other  way. 

Best,  C.  J. ^The  case  is  new,  but  I  am  of  opinion,  on  the 

common  sense  of  the  thing,  that  when  one  party  has  notice 


V. 

Steve  If  so  ir 
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y^"      ^  produce  a  particular  instrament,  and  does  aol  tay  thai 
SivctAia     he  has  it  not,  but  has  delivered  it  to  the  stampAoffiee^  Ae 
Stiybvsov.    ^^^^^  party  ought  to  be  allowed  to  give  parol  evidence  of 
the  contents. 

It  subsequently  appeared  thaA  the  notice  to  prodoce 
bad  not  been  served  in  timOf  and  die  matter  was  disposed 
of  on  that  ground. 

Pellf  Serjt.,  and  F.  Pollock^  for  the  plaintifi: 

Vaughan  and  Wilde^  Serjts^t  for  the  defendant. 

[Attornies.— M^DoM^Z  tod  NeUlMp.^ 


imam 


A€fjaumed  Sittings  qfier  Mich.  Term,  at  CfmUkalL 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


D#c.  lOtk. 

Proofthftta 
coDTeyance 
WM  esf  coted 
to  a  pertoo 
named  b  j  the 
defendaoty  will 
support  an  a* 
▼ermeot  In  a 
declaration  that 
he  himself 
'*  became  the 
parchaser." 


Seaman  v.  Prior. 

Assumpsit. 

The  declaration  stated,  that  the  plaintiff  had  bargained 
and  agreed  with  one  Emanuel  for  the  purchase  of  certain 
freehold  hougee,  and  that  the  defendant  was  desirous  of  be» 
coming  the  purchaser  of  them  instead  of  the  plaintiff;  and, 
in  consideration  that  the  plaintiff  would  give  up  the  bar- 
gain, and  suffer  the  defendant  to  become  the  purchaser,  the 
defendant  agreed  to  pay  the  sum  of  40^  It  then  alleged^ 
that  the  plaintiff  did  give  up  the  bargain,  and  pennil  and 
suffer  the  defendant  to  become,  and  the  defendant  did 
become,  the  purchaser,  and  obtained  a  conveyaDMi.-i 
From  the  evidence,  it  appeared  jthat  the  contract 


• .  ■.  '>■ 
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stated  ill  the  declaration^  but  the  conveyanoe  was  not  en* 
ecuted  to  the  defendant  himself,  but  to  a  Mrs.  Price. 


Pell^  Serjtwy  went  for  a  nonsuit ;  contendingf,  that  this 
evidence  did  not  support  the  declaration,  as  it  was  alleged 
that  the  defendant  himself  became  the  purchaser,  whereas 
the  evidence  was  of  a  conveyance  executed,  not  to  him, 
bat  to  a  Mrs,  Price. 

Best,  C.  J. I  am  of  opinion  that  the  declaration  is 

supported.  If  Emanuel  had  refused  to  convey,  the  40/. 
need  not  be  paid ;  but  he  has  conveyed,  and  although  not 
to  the  defendant,  yet  to  his  nominee^  and  the  defendant 
has  had  the  benefit  of  the  arrangement. 

Verdict  for  the  plaintiff. 

Vaughauj  Serjt.,  and  Talfburdj  for  the  plaintiff. 

Pellf  Serjt.,  and  BarsioWy  for  the  defendant. 

[Attornies — Hudson  and  Onenfield.] 


DOWLING  V.  FiNlOAN.  Dee,  lUL 

U  S£  and  occupation.  i(,  after  a  wit- 

On  the  part  of  the  defendant,  two  witnesses  were  called   n««»forUie  de- 

\  \  fendantbas 

to  give  evidence  of  a  conversation  between  him  and  the  been  examined 

plaintiff,  which  conversation  they  had  both  put  down  in  J|JJon\rWcb  he 

writing.    The  first  was  asked  by  the  defendant's  Coun-  pat  down  in 

sel  to  produce  his  memorandum,  but  he  had  not  got  it  with  ^  n'^bcen 

asked  to  pro* 
doce  the  memorandaiDt  and  the  plaintiff^  Counsel,  in  rtplj,  has  observed  upon  its  absence^ 
the  Judge,  for  his  own  satisfaction,  asks  the  witness  for  the  paper,  and  it  is  produced,  snch 
production  will  not  entitle  the  plaintiff's  Counsel  to  address  the  jury  again  on  it 
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lSg4>^      him.    The  second  was  not  asked  any  question  as  to  y^ht^ 
DowLiNQ     ther  he  had  bis  or  not. 


V. 

FmioAS. 


fFiUet  Serjt.,  for  the  plaintiff,  in  reply,  observed  upon 
the  absence  of  the  papers,  and  after  he  had  concluded  Us 
address—. 

Best,  C.  J.,  called  up  the  second  witness,  and  asked  if 
he  had  got  his  paper  with  him.  The  witness  replied  in 
the  affirmative,  and  hiCnded  it  up  to  his  Lordship,  who  in- 
spected and  passed  it  to  fFilde^  Serjt.,  telling'  him  that 
he  should  have  it  read  or  not,  just  as  he  thought  proper 

Wilde^  Serjt.,  replied  that  he  had  no  wish  upon  the 
subject;  but  submitted  that,  as  by  the  production  of 
the  paper  the  complexion  of  the  case  had  been  materially 
changed,  he  ought  to  be  allowed  to  address  the  jury  upon 
it  as  a  fresh  piece  of  evidence. 

Best,  C.  J« Either  party  might  have  called  for  it; 

neither  have  thought  proper  to  do  so ;  and  it  is  for  the 
satisfying  of  the  conscience  of  the  Judge  that  it  is  asked 
for  now.  I  never  knew  of  any  Counsel  making  a  second 
speech  on  such  an  occasion. 

fFildej  Serjt.,  I  submit  that  it  is  the  duty  of  a  plaintiff's 
Counsel  to  observe  upon  all  the  evidence  in  the  cause, 
through  whatever  means  that  evidence  is  introduced. 

Best^  C.  J. I  cannot  allow  it,  I  should  be  subverti^gf 

the  practice  of  the  Court. 

Verdict  for  the  defendant 

fFilde^  Serjt.,  and  Abraham^  for  the  plaintiff. 

Pe//,  Serjt,  and  E.  Lawes^  for  the  defendant. 

[Aitormtt'^Bumley  jr  A.  and  lV§st.'\ 
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RuMBALL  V.  Wright;  Dec.  Hth. 

Assumpsit  by  Thomas  Rumball,  the  Elder,  to  recover  in  an  acUon  on 

•  /•       -1  /•  /•  A     L       an  agreement 

damages  for  the  non-performance  of  an  agreement,  by  ^^^  ^l^  accept- 
which  the  plaintiff,  and  a  person  named  Bellamy  agreed   ingaieaseyifit 

.  ■       .  1    1.       ■  11..  .  ^  appear  thnt 

to  grant  the  defendant  a  lease  for  nmety-nme  years,  of  there  was  a 
certain  premises,  on  which  the  defendant  agfreed,  pre-  person  who  had 

^  ^  '    "^  an  interest  in 

▼lously,  to  lay  out  the  sum  of  600/.,  and  afterwards,  to  the  premises, 
pntthe  premises  in  complete  repair.  There  were  special  pro^ed\*|  ^^1 
counts  on  the  agreement,  a  count  for  use  and  occupation,  trial  that  such 

^  ^.  person  was  a 

and  the  common  money  counts.  party  to  the 

The  agreement  purported  to  be  made  between  the  '®"»®  tendered, 

plaintiff  and  a  person  named  Bellamy  of  the  one  part,  and  cannot  recover. 

the  defendant  of  the  other  part.    It  appeared  from  the  Neither,  under 

r  "^  *  such  circum- 

signatures  to  have  been  executed  by  a  .person  named  stances,  is  he 

Thwaites  for  Bellamy,  by  Thomas  Rumball,  the  Younger,  cover*for  um" 

for  his  sister y  (who,  it  appeared  afterwards,  had  an  an-  and  occupation, 

unity  secured  on  the  premises,)  and  by  the  defendant  for  feodant  may 

himself.    There  did  not  appear  to  be  any  signature  of  the  |**7from7h^ 

cider  Rumball,  the  plaintiff,  but  the  younger  Rumball,  who  under-tenants. 

was  called  as  a  witness,  stated  that  he  signed  it  for  his  ment  purport,*" 

father^    The  special  counts  stated  the  agreement  to  be  by  the  words 

,.  -        iiTfc        111        jii/^j  attached  to  the 

between  the  elder  Rumball  and  the  defendant.  signature  of  a 

particular  per- 
son, to  have 

Vaughan^  Serjt.,  for  a  nonsuit. Here  is  a  direct  va-  been  signed  by 

liance  between  the  declaration  and  the  evidence.    It  was  {hfbchiTof" 

in  consequence  of  the  consideration  passing  from  Rum-  another  having 

ball  the  Elder,  that  the  defendant  executed,  and   this  qq^  toeing  a 

Thomas  Rumball  has  never  signed  it.     There  must  be  pa^y,  such  per- 

son  may  be  ex- 

come  reciprocity.     What  means  have  we  of  compelling  amined  toprove 
Thomas  Rumball  the  Elder  to  execute  a  lease?    This  is  ?»>•' designed 

in  reality  for  a 

not  the  case  of  a  deed  poll,  but  an  agreement,  purporting  different  person 
to  be  between  the  parties.    It  appears  from  the  instru-  "y "and'whMc" 

signature  was 
not  to  the  agreement,  and  that  the  statement  of  bis  having  signed    for   the   first- mentioned 
person  wu  written  by  mistake. 


S9(^  c/iSE»  AT  NI8I  rKiim. 

j?^  ment  itself  that  the  plaintiff  did  not  execute,  and  the  evi* 
RuMBALL  dence  of  the  instrument  cannot  be  contradicted  by  parol 
WftioHT.     testimony.  ^ 

Pellf  Serjt^  contra* ^The  fivst  question  isf  Wha  ate  Aa 

parties  f  They  are  Romball  and  Bellamy  oq  the  oii» 
side,  and  Wright  on  the  other.  Rumball  is  one  of  thi^ 
granting  parties.  It  is  not  necessary  that  he  should  eze^ 
cute  the  agreement.  Suppose  that  Wright  only  had  pni 
bis  name,,  yet  Rumball,  the  party  haying  the  interesti 
might  bring  his  action  on  that  agreement.  Though  Bnm* 
ball  did  not  sign  it,  yet  if  he  and  the  defendant  acted  under 
that  agreement,  the  defendant  might  claim  the  lease  tf 
him.  With  respect  to  the  objection,  that  the  signature  to 
the  agreement  declares  Rumball  the  Younger  to  have  ei^ 
ecoled  it  foir  his  sister,  that  declaration  is  altogether  nih> 
gatory,  for  she  is  not  made  a  party  to  it.  It  is  said  that 
this  cannot  b^  ctmtrovurted  by  parol  testimony.  But  the 
testimony  is  not  offiared  as  a  contradiction.  If  there  ja 
av^  mistake  or  error  it  may  be  shewn.  The  parol  teati* 
meny  is  only  used  for  explanation. 

Bbst,  C.  J. On  the  last  ground  I  shall  receive  the 

evidence.  I  am  clearly  of  opinion  that  it  is  necessarj  (o 
shew  that  the  elder  Rumball  executed  the  agreementt 
and  I  have  doubts  whether  this  has  not  been  done.  If  the 
sister  had  signed  for  herself  I  would  not  hare  received 
parol  testimony. 

Evidence  was  afterwards  given,  to  shew  that  Rumhil) 

the  Elder  had  acted  under  the  agreement. ^The  plaintiiF 

also  claimed  rent  for  the  use  and  occupation,  and  proved 
that  the  defendant  had  received  rent  from  the  under 
tenants  of  the  premises.  In  the  course  of  the  case,  it  wiis 
proved  that  the  defendant  had  laid  out  the  fiOO/.  requiredt 
and  that  the  plaintiff  had  tendered  a  lease,  which,  because 
Miss  Rumball  was  not  made  a  party,  the  defendant's  at- 
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torney  adyised  bim  not  to  accept ;  and  it  apfieamdv  hmk 
an  abstract  sent  to  tbe  defendant's  attorney ,  that  Miaa 
Romball  bad  an  annuity  secinred  on  t}^  premises* 

Vaughan^  Serjt.,  contended,  that  tbe  piaiotiff,  under  tba 
circumstances,  was  not  entitled  to  rent  from  tbe  defend- 
ant: and  cited  the  cases  ofKirtland  y.  Pou«Mtfl,2  TfHNU^ 
145  (a),  and  Hegan  v.  Johnson,  2  Taunt.  148  (&)• 

PeU^  Serjtay  stated,  that  tbe  doctrine  of  KitiUmd  r. 
Powuett  was  controverted  in  a  case  mentioned  in  a  note 
to  tbe  caae  of  Heam  and  Another  y.  Tomlmf  Peeke'a 
V.  P.  a  254  m  (c). 

BesTj  C  J.— This  is  a  question  of  law,  and  I  think  tbe 
actioii  cannot  be  maintained.  With  respect  to  young  Mr# . 
Rmnball,  I  think  the  agency  is  sufficiently  established  by 
Ae  Ather's  acting  under  tbe  agreement.  I  am  of  opinion 
that  the  defendant  is  entitled  to  a  verdict,  for  tbe  plain* 
tiff  has  not  shewn  that  be  bad  authority  to  grant  a  lease; 
and  if  the  objection  bad  been  made  in  time,  I  should  have 


an 


(«)  The  case  of  Kirtland  v. 
decides,  that  if  a  pur- 
having  paid  the  whole  of 
tbe  purehaae-mone J,  take  postes- 
iion  of  preroises  under  a  contract 
fbr  a  sale,  which«  on  account  of  a 
defect  in  the  vendor*s  title,  fails 
te  be  completed,  the  vendor  can- 
not afterwards  recover  rent  for  the 
period  of  the  purchaser's  posses- 
I,  upon  an  implied  contract  for 
and  occupation. 
{h)  In  Hegan  ▼.  Jokmon,  it  was 
hdld»  that  if,  under  an  agreenaant 
for  a  leaae  at  a  certain  rent,  the 
tenant  b  let  into  possession  before 
a  lease  is  executed,  the  les&or  can- 
not, during  tlie  first  year,  distrain 


for  rent;  for  there  is  no  demiae 
express  or  implied.  If  a  lease 
had  been  tendered'  to  the  oceu- 
pier,  and  he  had  refused  to  exe* 
cute  it,  he  might  have  been  turned 
out  of  possession  without  any  no- 
tice to  quit 

(e)  The  case  referred  to  is  that 
of  Hall  V.  Vmnghmn,  Exchequer, 
Mich.  d9  Geo.  3,  in  which  the 
Court  declared  their  opinion  to 
be,  that  the  vendor  might,  in  cases 
where  the  contract  went  off  with- 
out fiiult  on  his  part,  and  the  occn* 
patioD  had  been  beneficial  to  the 
vendee,  recover  a  compensation 
for  such  occupation. 
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Donsaited  tbe  plaiDtiff.  This  is  an  action  on  an  agree- 
ment, by  which  Rumball  and  Bellamy  ag^ree  to  g^nt  a 
lease  to  Wright  for  ninety-nine  years,  and,  as  a  consider- 
ation for  it,  Wright  is  to  lay  out  600/.  previously,  and  af- 
terwards to  put  the  premises  in  complete  repair.  If  he 
has  laid  out  the  600/.  he  has  done  the  utmost  that  can  be 
required  of  him  under  the  circumstances*  There  is  no  part 
of  the  contract  in  which  the  defendant  agrees  to  pay  rent; 
but  the  substance  of  it  is  this:  We,  the  granting  parties, 
will  grant  you  a  lease,  in  which  lease  you  shall  coFenant 
to  pay  rent ;  and  they  further  say,  that  they  have  power 
to  grant  the  lease.  The  defendant  only  says,  I  will  take 
the  lease.  It  does  not  appear  that  a  lease  with  tbe  pro- 
per parties  was  ever  offered  to  him;  for  it  appears  by  tbe 
abstract  sent  to  the  defendant's  attorney,  that  Miss  Rum- 
ball  had  an  interest  in  the  premises,  and  she  is  not  a  party  to 
the  agreement,  and  could  not  be  compelled  to  join  in  tbe 
lease ; '  nor  does  it  appear  that  she  was  made  a  party  to  the 
lease  in  the  draft  that  was  sent,  for  no  evidence  has  been 
given  on  tbat  subject.  I  think,  therefore,  that  the  plain* 
tiff  is  not  entitled,  either  in  law  or  justice,  to  recover,  for, 
without  the  concurrence  of  Miss  Rumball  he  could  not 
grant  such  a  lease  as  any  respectable  attorney  could  ap- 
prove on  behalf  of  a  client.  The  case  in  the  Commcm 
Pleas  (d)  decided  that  a  party  let  in  as  a  purchaser  was 
not  liable  for  use  and  occupation :  and  this  defendant  is 
similar  to  a  purchaser ;  he  is  not  put  in  as  a  tenant,  (and 
it  is  from  the  relation  of  landlord  and  tenant  that  tbe  claim 
for  use  and  occupation  arises),  but  he  is  put  in  to  occupy 
till  a  lease  shall  be  granted,  and  when  the  lease  is  granted, 
then  he  is  liable  to  rent,  but  not  before.  The  doctrioe 
of  the  case  in  the  Court  of  Exchequer  is  rcconcileable 
with  this;  for,  there,  it  is  laid  down,  that  if  a  baigain 
goes  off  through  the  fault  of  the  tenant^  then  a  claim  for 
rent  may  be  made.     But  in  this  case  it  is  not  the  fault  of 


{</)  Kirtland  v.  Ponnsett,  3  Taunt.  145. 
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|:be  defendant.  If  the  plaintiff  has  no  title^  the  defendant 
may  be  called  upon  to  pay  the*  rents  which  he  has  re-> 
ceived  from  the  occupiers  to  other  persons:  and  in  this 
ease  there  is  another  person,  that  is,  the  annuitant,  who 
can  come  on  the  property  for  the  payment  of  the  annuity, 
lam  decidedly  of  opinion  that  the  defendant  is  entitled  to 
a  verdict. 

Verdict  for  the  defendant. 
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Wright.' 


Pell,  Serjt.,  and  Com/n,  for  the  plaintiff. 
VaughaHf  Serjt.,  and  E.  Lawes,  for  the  defendant. 


[Attorniei — Thomson  ttnd  West."] 


WeoDLEY  and  Another  v.  Brown  and  Another. 


Dee.l6tlL 


jTrOVEB  for  wheat.  if  A.  sells  com 

For  the  plaintiffs,  it  was  proved  that  they  were  corn-  JJ*^  ^'J,^^*^ 
fiictors,  and  were  applied  to  by  a  person  named  Loud  to  lation,  and  the 
sell  him  some  wheat,  as  he  wanted  to  buy  on  speculation;  ^[he'^ware* 
that  the  plaintiffs  agreed  to  sell,  but  said,  that,  as  it  was  bouse  of  C.« 
bought  on  speculation,  it  might  as  well  remain  under  their  keeper  of  B.,) 
care,  and  that  they  mi&fht  as  well  have  the  commission  on  T**?  "  ^*j|^  **^ 

;         '  ./        o  be  IS  to  hold  it 

it  as  any  one  else.    That  Loud  agreed  to  this ;  and  that  on  the  account 
tbe  plaintiffs,  thereupon,  called  the  defendants,  and  ao-  ^a^cientpro^* 
|[oainted  them  with  the  bargain,  and  told  them  that  they  pertyinitto 
(the  plaintiffs)  were  to  land  the  wheat  in  their  own  names,  naintain  troyer 
and  that  they  (the  defendants)  were  not  to  know  any  one  H^^'^^  ^« 
else  iu  the  transaction,  but  were  to  hold  the  wheat  solely  made  by  A. 
on  their  account. Tbe.  delivery  orders,  three  in  number^  *nd°^**|^\* 

1  &  s  Geo.  4, 

c  87,  §  12,  'of  such  corn  as  sold  and  delivered  to  B.«  is  not  conclusive  evidence  against 
A.  of  an  absolute  unconditional  tale  and  delivery  so  as  to  bar  biin  of  his  right  to  recover  it 
oot  of  the  hands  of  C. 


8M 


&  Aoother 
t. 
Brown 
&  Aoother. 
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tr«r6  put  In  tioA  r^fl.    One  of  tfatm  cootamed  the  nattt 
of  liOudi  the  other  two  the  names  of  the  defendants. 

The  derk  of  the  plaintiffs  provedi  that,  at  the  time  tbef 
were  given  to  the  defendants,  all  of  them  trere  made  out 
la  the  name  of  Load.  He  also  |m>Ted|  that,  abont  tbne 
Weeks  after^  he  met  one  of  the  defendants,  and  haWaf 
heard  of  the  failure  of  a  Mr.  Loud,  who  was  engnged  ia 
the  Sittingboume  Bank,  asked  him  if  it  was  the  Hr. 
Loud  who  had  bought  the  wheat  of  the  plaintiff,  and  he 
replied  that  it  was  not,  and  added,  but,  suppose  it  were, 
what  difference  can  it  make  to  youf  we  landed  the  wheat 
in  your  names  in  our  books,  and  we  hold  it  for  yen,  and 
shall  not  deliver  it  to  any  order  but  your's, 

A  person  from  the  corn-meters*  office  also  proved  that 
he  inquired  of  Mr.  Young  (another  of  the  defendants)  if 
he  was  the  buyer  of  the  corn,  and  that  Young  replied,  No^ 
it  was  Woodley's,  and  Woodley  landed  it.  The  witne« 
charged  the  metage  to  the  plaintiffs,  and  received  iL 

The  defendants  were  the  granary-keepers  of  Loud,  and 
it  did  not  appear  that  they  had  been  employed  by  the 
plaintiffs  before  the  transaction  in  question. 


tFiiJe,  8er|t.,  for  the  defendantii._The  queatitfo  % 
Whether  t4e  plaintiffs,  who  sold  to  Lottd,  pnyrared  tke 
torn  ta  be  deli vered  lotbe  defendants  as  rfie  wnr^honse* 
keepers  of  Loud  or  Kif  themselves  f  The  d^ivery^order  ii 
iMd<e  ent  to  Loud.  Suppose  Loud  or  his  assignees  bad 
brought  an  action,  would  it  have  been  -any  answer  to  talk 
of  th«  understanding  at  the  time  ^f  the  bargain?  The 
(ifanase  **  b^inff  under  care^  does  not  mean  Mnff  in  p€9^ 
Je9^!^sfl,  hut  merely  denotes  a  request  that  the  plaintiA 
might  be  employed  on  the  re-sale.  The  conduct  of  Loud, 
therefore,  does  not  prove  that  be  assented  to  Ae  wbealfll 
being  kept  in  the  possession  of  the  platntifls.  The  prae- 
tice  spoken  to  by  the  plaintiffs'  clerk  is  not  the  ^neral 
|>ractice  of  the  com  market,  but  aieiiely  of  tW  plain* 
tiffs'  house,  and  that  only  sometimes.  The  effect  of  tbii 
party  says,  1  will  not  trust  you  with  the  com,  but  I 
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win  gire  you  the  order  to  go  and  take  it,  and  tnii^t  to  your 
honor.  What  was.  to  prevent  Lend  from  taking  it  when 
hepleagedf  The  statote  1  &  2  Geo.  4,  c.  87,  $  12,  re- 
quites every  com^fiictor  to  make  a  weekly  return  of  corn 
JoM  tmd  delivered^  and  the  plaintiffs,  under  this  act,  made 
a  return  of  the  corn  in  question,  as  com  sold  and  delivered 
to  Loud  (a).    This  is  not  an  action  on  a  special  under* 


(a)  Tlie  statute  1  &  2  Geo.  4, 
c.  87»  which  was  an  act  for  regu- 
lating the  importatioD  and  export* 
atiOD  of  com,  enacts,  $  11,  '*That 
every  com  factor  carrying  on  his 
trade  or  business  in  the  city  of 
London,  or  in  the  suburbs  thereof, 
(riiall,  within  one  mouth  after  this 
act  shall  have  been  in  force,  make 
a  declaration  in  tlie  form  following ; 
that  is  to  say, 

***\A.B.  do  hereby  declare, 
that  the  returns  of  the  quantities 
ud  prices  of  British  com«  which 
lieoceforward  shall  be  by  or  for 
me  sold  and  delivered,  shall,  to 
the  best  of  my  knowledge  and 
belief,  contain  the  whole  quan- 
'tity,  and  no  more,  of  the  com 
homkfde  sold  and  delivered  by 
or  for  me  within  the  period  to 
Which  they  shall  refer,  with  the 
yrlCteof  such  corn  and  the  names 
*Wlhe  buyers  respectively,  and  of 
.the  persons  for  whom  such  corn 
shall  have  been  sold  by  me  re- 
spectively, and  to  the  best  of  my 
Jodgment  confbrmable  to  the  di- 
ffctiolis  of  Itn  act  passed  in  the 
seeond  year  of  the  reign  of  King 
George   the    Fourth,    intituled 
[htre  tet  forth  the  title  of  this 
mety 

'*  Which  dedaratioo  shall  be  Jn 
writiDg,  €md  shall  be  subscribed 
with  the  hand  of  such  corn-factor, 
tfid  ^haU  be  by  him  or  his  agent 
forthwith  delivered  to  the  Lord 


Mayor  of  the  city  of  London  for 
the  time  being,  who  b  hereby  re- 
quired to  grant  a  certificate  there- 
of, to  be  registered  by  the  is* 
spector  of  corn  returns;  and  ia 
case  any  person  shall  carry  on  the 
trade  or  business  of  a  com-fector, 
without  making  the  said  declara- 
tion, agreeably  to  the  directions 
of  this  act,  every  such  persanftball 
forfeit  and  pay  the  sum  of  fifty 
pounds." 

§  12.  <<And  be  it  further  en- 
acted, that  every  soch  com  fiictor 
shall,  and  he  is  hereby  required 
to  return  or  cause  to  be  returned 
on  the  Wednesday  in  each  and 
every  week,  to  the  said  inspector 
of  com   returns,  an  accoant  in 
writing,    signed    with   his  owo 
name  or  the  name  of  his  known 
agent,  of  the  quantities  of  each 
respective  sort  of  British  com  so 
by  him  sold  amd  deliwtred  daring 
the  week,  with  the  prices  there- 
of, the   amount  of  every  parcel, 
with  the  total  quantity  and  value 
of  each  sort  of  com,  aad  by  what 
measure  or  weight  the  same  was 
sold,  with  the  names  of  the  l>qy- 
ers  thereof;  and  of  the  persons  for 
whom  such  corn  shall  have  been 
sold  by  him  respectively,  in  de» 
fault  w-hereof  every  such  corn- 
factor  shall  for  every  such  neglect 
fbrfeit  and  pfty  the  sum  of  ten 
pounds.*' 


WooDLtY 
Sc  Another 

Browv 
&  Another. 
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CASES  AT  NISI  PRIUS* 

•  '  •       • 

taking  to  bold  for  the  plaintiffs)  bat  it  is  founded  on  pNH 
party.  How  is  the  property  made  oot  f  The  plaintifi 
were  never  in  possession  of  the  wheat  at  all.  The  gopds^ 
while  in  the  ship,  are  still  as  much  in  the  possession  of  dM 
owner  as  if  they  were  in  bis  own  warehouse.  There  is 
only  an  order  to  sell»  by  which  the  factor  acquires  no  pro- 
perty. Therefore,  there  is  no  conversion  of  the  wheat  of 
the  plaintiffs. 


Best,  C.  J. If  the  evidence  for  the  plaintiffs  is  true^ 

there  was  a  delivery  to  them,  for  the  defendants  were  their 
agents.  If  I  deliver  goods  to  a  carrier,  the  carrier's  pos- 
session is  my  possession,  and  if  I  demand  them,  and  he 
refiises  to  deliver  them,  I  may  bring  trover. 

Wilde^  Serjt. ^There  can  be  no  conversion  if  the  goods 

were  in  the  plaintiffs'  own  possession. 

Best,  C.J. If  I  deliver  to  a  man,  I  have  a  right  of 

possession,  and  right  of  possession  is  all  that  m  required 
in  trover. 


Wilde  J  Serjt.,  then  went  to  the  credit  of  the  plaintiffii* 
witnesses,  and  called  Loud,  who  contradicted  the  proof  as 
to  the  arrangement  that  the  defendants  were  to  hold  the 
corn  for  the  plaintiffs,  and  stated,  that  all  that  was  agreed 
on  was,  that  the  plaintiffs  should  have  the  re«sale.  He 
also  called  the  Inspector  of  Com  Returns,  who  produced 
a  return  made  by  the  plaintiffs  under  the  statute  1  &  2 
Greo.  4,  c.  87,  in  which  return  the  corn  in  question  was 
mentioned  as  having  been  sold  and  delivered  to  Load, 
within  the  week  commencing  the  9th,  and  ending  the  I4th 
of  August. 

Vaughatiy  Serjt.,  in  reply. — There  is  no  dispute  that 
Loud  was  the  buyer ;  but  the  question  is,  whether  the  com 
was  not  to  remain  for  a  stipulated  time  in  the  possessioii 
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.•f  tbe  plaintiffsy  and  whether  the  defendants  did  not,  after 
the  sale,  acknowledge  it  to  be  the  plaintiffs'  property? 
There  is  no  contradiction  to  this  latter  part.  It  is  not  ne- 
cessary here  to  discuss  the  general  principles  of  law,  for 
this  case  depends  upon  a  particular  agreement  The  cir- 
4;qmstance  of  the  alteration  of  the  name  in  two  of  the 
delivery-orders^  not  being  explained,  raises  a  suspicion  of 
unfairness  in  the  transaction  on  the  part  of  the  defend- 
ants. If  a  man  takes  wheat  and  holds  it  as  mine,  and  be« 
oomes  as  it  were  my  servant,  against  him  the  property  is 
complete,  and  he  cannot  turn  round  and  contest  my  right 
|o  have  it  back  again. 


5g7 
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&  Another 

V. 

Browit 
&  Another/ 


Best,  C.  J — ^The  credit  of  the  witnesses  is  material 
here.    No  man  can  look  at  this  case,  as  a  moralist,  and 
not  say  at  once  who  is  entitled  to  the  verdict;  for  the 
defendants  have  paid  nothing  for  the  wheat,  and  yet  they 
wish  to  set  it  off  against  a  debt  due  to  them  from  Loud. 
But,  notwithstanding  this  moral  title  on  the  part  .of  the 
plaintiffs,  if  there  be  any  rule  of  law  against  their  claim, 
of  course  that  rule  must  prevail.    It  has  been  insisted  on, 
that  the  plaintiffs  have  not  a  suiRcient  property  to  enable 
tbetn  to  maintain  this  action;  lam  of  opinion  that  they 
have  a  special  property,  which  is  quite  sufficient,  and 
therefore  the  question  for  consideration  is,  whether,  before 
the  delivery-notes,  which  are  the  symbols  of  possession, 
were  parted  with,  an  arrangement  was  made  that  the  de- 
fendants should  hold  the  corn  on  the  behalf  of  the  plaintiffs. 
If  there  was  such  an  arrangement,  the  plaintiffs  are  enti- 
tled to  recover.    If  a  third  person  had  obtained  posses- 
sion of  the  com,  the  plaintiffs  could  not  set   up  this 
arrangement  against  him,  because  he  would  properly  say, 
you  have  parted  with  the  delivery-notes  and  thereby  en- 
couraged me  to  purchase,  and  I  have  become  a  purchaser 
in  consequence.     But,  if  the  plaintiffs*  case  is  true,  the 
defendants  cannot  make  use  of   this  kind  of  defence. 
The  delivery  to  Loud  was  a  conditional  delivery.    The 

RR 


WOODLIET 

k  Another 

V, 

Browv 
ii  ABO(ber. 
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r^tom  inade  under  Uie  Btntate  refimred  to.  Jbns  ttpthiag  to 
do  with  such  a  case  as  ihis.  It  goes  to  f^nweihe  deliFery, 
and  there  is  no  doubt  of  the  deliFery,  This  brings  il 
back  to  the  real  question,  which  is,  was  the  com  delivered 
so  that  Loud  had  the  entire  control  over  it,  or  was  tberSf 
before  the  delivery  of  the  symbols  of  possession,  a  deliveiy 
of  the  com  to  the  defendants  to  hold  on  behalf  of  the 
plaintiffs  f  Unless  the  plaintiffs*  witnesses  are  peijiiredf 
the  plaintifis  are  entitled  to  a  verdict_His  Lordship  tiisa 
left  it  to  the  jury  to  say,  whether,  on  the  evidence,  tbif 
believed  that  there  was  a  delivery  to  the  defendants  is 
hold  for  the  plaintiffs,  for  that,  if  there  was  such  m  deli* 
very,  the  plaintiffs  were  entitled  to  a  verdict. 


Verdict  for  the  plaiotiA. 

Faughan  and  Pell,  Serjts,,  and  Bylond,  for  tbe  plaji* 
tiffs. 

Wifdcj  Serjt.,  and  Selwyn,  for  the  defendants 

[Attornies — B.  Lewis  aDd  Stevens  jr  CoJ] 


In  the  ensuing  Hilary  Term,  Wilde,  Seijt,,  moved  for  a 
rule  nisi,  for  a  new  trial,  on  two  grounds ;  \st,  that  then 
was  no  property  in  the  plaintiffs  to  support  the  aetjoi: 
but  on  this  point  the  Court  were  unaqimoualy  agaiost 
him.  The  2nd  point  was,  that  the  return  made  under  tki 
statute  of  the  Ist  and  2nd  Geo.  4,  c.  87»  §  12,  of  corn  lald 
and  delivered,  was  conclusive  against  the  plaintiffs* 

On  this  point  the  rule  nisi  was  granted ;  and  in  tjM 
course  of  the  same  Term  it  came  on  to  be  argued*  * 


Fotfj(^<m»  $erjt,,  in  sliewiog  ciauae,  was  atop|^  by  tl^ 
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C<nirty  and  ffllde^  Serjt.  called  on  to  gapport  hii  rtile.^ 
He  contended^  that  as  the  return  required  is  of  t;orii  sold 
and  delivered^  and  not  of  corn  sold  only,  the  corn^factor's 
Undertaking  is,  that  he  will  make  a  return  of  corn  bond 
fide  sold  and  delivered.  The  object  of  the  act  was  to  as- 
certain the  sales,  but  the  deliveries  were  also  necessary  to 
^hew  the  correctness.  The  facts  must  be  returned  truly, 
at  the  peril  of  binding  the  interests  of  the  party  making 
Mth  return.  This  act  should  foe  construed  in  the  same 
way  as  the  ship  registry  acts;  and  in  Mestaer  v.  Gillespie^ 
II  Yes.  Jun.  643,  which  was  a  case  on  the  construction 
t>f  those  statutesjt  Sir  William  Grant  says,  their  provi- 
sions compel  parties  to  observe  regulations  not  in  any 
degree  requisite  for  their  own  private  interests,  in  order 
to  accomplish  the  ends  of  the  act.    This  return  being  re- 

<|nired  by  an  act  of  Parliament,  the  party  cannot  say I 

kept  the  corn  in  my  own  hands.  He  has  no  right  to  spe- 
'Cnlate  on  the  intention  of  the  Legislature.  He  is  to  make 
a  true  and  bond  Jide  return  of  corn  sold  and  delivered: 
this  means  to  cut  down  all  constructive  deliveries,  and  it 
is  to  be  considered  a  delivery  under  the  act  for  every  con- 
ceivable purpose.  The  object  is,  that  the  corn  shall  so 
pass  from  one  hand  to  another,  as  that  the  price  may  indi- 
cate a  fair  transaction.  If  a  man  may  deliver  corn  to  a 
person  to  hold  for  him,  and  then  get  it  back,  there  may 
be  twenty  sales  with  constructive  deliveries  to  swell  the 
returns.  The  object  of  the  statute  undoubtedly  is,  to  as- 
certain the  sales  and  price ;  but  the  mode,  the  testy  the 
-•ecarity,  is,  that  the  corn  shall  have  been  delivered.  If 
tha  words  true  and  bond  fide  do  not  apply  to  the  delivery, 
irhy  do  they  apply  to  the  price  f 


WooDL«ir 
6c  Another 

V. 

Browi^ 
&  Another. 


Best,  C«  J._1  do  not  mean  to  decide  whether  this 
return  will  exempt  the  party  from  penalties.  The  jury 
properly  found  that  there  was  a  delivery  to  the  de- 
fendants to  hold  for  the  plaintiffs,  though  there  was  a 
aUTa  to  Loud.    The  objeet  of  the  Legislature,  by  the  act 
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k,  Another 

V. 

Brown 
&  Another. 
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of  I  &  2  Oeo.  4,  was  to  prevent  the  impoitation  of  corn 
till  it  had  arrived  at  a  certain  price ;  and  for  this  purpose, 
they  only  wanted  to  know  the  price  at  which  it  was  sold: 
to  whom  delivered  is  a  matter  quite  beside  the  policy  of 
the  act*  There  is  nothings  in  the  act  which  requires  that 
the  return  shall  express  the  name  of  the  party  to  whom 
the  corn  was  delivered.    The  words  are,  **soId  and  deli- 

r 

vered,"  that  is,  what  bargains  are  made  for  the  sale. 
There  is  an  express  direction  that  the  name  of  the  buyer 
shall  be  introduced,  but  not  that  of  the  party  to  whom  the 
delivery  was  made;. and  here  the  welUknown  maxim  a(^ 
plies,  '*  Expressio  unius  est  excluHo  alteritu.^*  It  is  said, 
that  fictitious  bargains  may  be  made,  and  an  improper 
average  formed  in  consequence.  Such  parties  as  do  this 
may  be  indicted  at  common  law  for  a  conspiracy  to  defeat 
an  act  of  Parliament,  if  there  is  no  specific  punishment  ia 
the  act  itself.  I  am  of  opinion  that  the  verdict  was  pro- 
perly found,  and  that  the  return  had  all  the  weight  to 
which  it  was  entitled. 


The  rest  of  the  Judges  agreed. 


Bule  discharged. 


Dee.  17  tk. 


WOODROFFE  V.    HaYNE. 


This 


.   .     .  was  an  action  on  a  bill  of  exchange,  dated  the 

accommodation  ^^^  of  October,  1823,  for  300/.,  at  three  months,  drawa 

by  one  Symons  on,  and  accepted  by,  the  defendant,  and* 

endorsed  by  Symons  to  the  plaintiff. 

The  usual  formal  proof  having  been  given  on  the  part 

of  the  plaintiff,  evidence  was  adduced  on  the  part  of  the 

and  these  ac- 
ceptances, when  thej  become  doe,  are  paid  bj  B.  out  of  the  produce  of  other  acceptaneet 
^▼en  bj  C.  but  A.'i  acceptance  is  not  given  op,  though  C.  is  desired  not  to  present  it,  and  A. 
informed  that  it  will  not  be  presented : — Held,  that  the  original  transaction  is  continued ;  and 
A.,  not  caJling  for  the  delivery  jof  the  bill,  must  ba  presumed  to  have  allowed  it  to  remam  as 
asfcuritj  in  the  hands  of  C.  for  such  of  bis  acceptances  as  were  subsequent  to  those  for  which  ^ 
it  wi|f  at  irst  given. 


acceptance  to 
B.»  which  B. 
gives  to  C,  as 
a  security  for 
tome  accept- 
ances of  his. 
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defendant,  from  which  it  appeared  that  the  bill  in  qae«-  >iS^ 
tion  was  an  accommodation-acceptance,  which  Symons  Woodro»»« 
obtained  from  the  defendant  on  the  28th  October,  1828.  Hatits. 
It  was  sent  to  the  plaintiff  on  the  29th,  inclosed  in  a  letter, 
which  also  contained  two  other  bills  for  acceptance  by 
the  plaintiff,  for  the  payment  of  which  the  bill  on  the  de* 
fendant  was  to  stand  as  a  security.  The  plaintiff  accepted 
these  bills,  and  when  they  became  due,  money  was  pro- 
Tided  to  meet  them  by  Symons,  but  the  defendantls  ac- 
ceptance was  not  given  up.  Symons,  on  the  20th  January, 
1824,  received  two  other  acceptances  from  the  plaintiff; 
and  before  the  3Ist  of  that  month  (when  the  bill  on  the 
defendant  became  due),  in  a  conversation  with  him,  told 
him  that  he  need  not  present  the  defendant's  bill,  and  that 
he  would  get  him  another  of  the  same  description,  which, 
however,  he  failed  to  do.  In  the  month  of  April,  1824,  . 
two  further  acceptances  (making  a  third  set)  were  re« 
ceived  by  Symons  from  the  plaintiff,  which  became  due 
on  the  15th  June.  At  the  time  when  these  were  given, 
nothing  was  said  about  the  300/.  bill  on  the  defendant. 
On  the  12th  June,  Symons  became  a  bankrupt.  It  ap- 
peared, in  answer  to  a  question  from  the  Chief  Justice, 
that  the  old  bills  were  paid  off  by  money  raised  upon  the 
new  ones,  and  that  the  defendant  was  aware  of  this,  and 
also  knew,  in  the  month  of  March,  1824,  that  his  accept- 
ance was  outstanding,  but  had  been  informed  by  Symons 
that  it  would  not  be  presented. 

Pellf  Serjt.,  on  these  facts,  contended  that  the  plaintiff 
•  was  not  entitled  to  recover. 

Best,  C.  J. — 1  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover.  The  bill  was,  undoubtedly,  originally 
given  for  the  accommodation  of  Symons,  with  respect  to 
the  two  first  acceptances  of  the  plaintiff.  It  is  said  that 
the  defendant  is  discharged  by  the  fact  of  those  two  ac- 
ceptances having  been  paid.    There  would  be  something 
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.JW^.      in  that  argument  if  the  transaction  had  baaa  tbM  p«l  an 

WooDBorric   end  to.    But  it  was  not :  there  was  a  continaanee  of  &• 

Hatits.      ^^^  ^^^^*    '^^^  defendant  did  not  call  fbr  the  bill,  and 

it  is  to  be  presumed  that  he  allowed  it  to  remain  as  a  s#- 

furity  for  the  subsequent  acceptances* 


Verdict  for  the  plainlif: 


WiUk,  Serjt»  and 


i»»"W 


-» for  the  plaintiiFr  ^ 


Pelif  Ser|l.,  for  the  defendant. 


[Attorniet^WUde  4^  Co.  sad  LtijfLl 


Dte.  tSfuL 


Cox  and  Others  i\  Rbii>  and  Another^ 


The  registered     AsSUMPSIT  for  gOOds  SOld. 

k'f^mdfMie^  '^^^  demand  was  for  copper  Airnished  In  the  month  of 
liable  for  goods  September,  1818,  for  the  sheathitig  of  a  vessel  called  the 
the  ate  of  ^hat  Asia.  That  vcssel,  on  the  7th  of  October,  1817,  became 
?b  rt^°*  *°^'*  ^^  property  of  certain  persons  of  the  name  of  Bulmer, 
be  rebutted  bj  who,  (^  appeared  from  indorsements  on  the  certificate  of 
^dft^ha^i^^^^^  registry  and  a  bill  of  sale),  on  the  20th  of  NoFember  in 
been  giTen  to  the  same  year,  transferred  their  rig^t  to  the  defendants, 
If  there  be  a  ^^^  "wete  bankers  at  Newcastle.  The  defendants  retained 
bill  of  sale  of  a  |[|eir  interest  till  the  7th  of  October,  1818,  when  they 

•hip^  not  con-  \  t 

uininganjqo*-  transferred  it  again  to  the  parties  from  whom  they  had 
liii<»tion,  and     obtained  it. 

ancb  nnqoalio- 
•d  bill  of  sale 

periyon^there^       FtfifyAaw,  Seijt.,  for  the  plaintiffs,  contented  hhnsdf 
gifter,and  there  mili  nroviniT  these  facts,  and  the  deliTerr  of  the  copped 

be  also  a  deed  ^  6  ^  J  rr- 

ofdefeasance, 

making  Toid  sncb  bill  o^  sale  on  Ihe  p«jf9ient  of  ^  smvi  of  •oo^j^  lb«  deed  of  ddeMaaoe  wtj 

be  giTen  in  eTidence  on  the  part  of,  the  defend aiv^  charged,  in  an  action  for  v>o4h  ^  ^ 

fegiitercd  owner,  in  order  to  shew  the  qnalified  natore  of  laob  defendants  ownerriilpw 
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dlnrlftg^  the  tinte  tiMrt  tbe  defendants  appeared  by  the  re- 

gl9i€T  to  be  the  owMrs^  renting  his  case  on  that  liability,  Cox  &  On. 
to  which,  he  argued,  in  presumption  of  law,  every  regis-        i^btd 

tered  owner  is  Mbject.  *  Another. 

Pellf  Serjt.,  for  the  defendants,  put  in,  first,  a  paper, 
which  had  been  proved  (on  the  cross-examination  of  one 
of  the  plaintiffs'  witnesses)  to  be  in  the  handwriting  of  a 
clerk  of  the  plaintiffs.    It  was  to  this  effects 

**  Limehouse,  1818. 
Messrs.  Richard  and  Joseph  Bdmer,  Drs. 

To  Cox,  Kelly,  and  Young. 

September  21st ^To  amount  of  copper 

account  for  supplies  to  the  ship  Asia, 

as  per  bill £636  15    1 

November  14th.-.Cr.  By  amount  of  ac- 
count for  copper  received  per  brig 
GlareiBont,  as  per  bill 247    9    0 


fii^nce  in  fovor  of  Cox  and  Co.  £  888    6    I 

Pelly  Seijt,  then  proved  that  Joseph  Bulmer  gare  the 
order  for  the  copper  in  question.  He  also  called  a  ship- 
broker,  who  slated,  that  he  wa»  employed  from  December, 
1817,  to  October,  1818,  to  sell  the  Asia,  which  was  then 
lying  in  the  City  Caana) ;  that  Joseph  Balmer  was  the 
person  who  employed,  and  the  employment  was  only  on 
thfO' subject  of  the  sale,  and  that,  as  far  a9  he  knew,  Joseph 
Bvlmer  bad  the  sole  contax)!  of  the  veesel. 

On  bus  cross-examination^'  it  appeared  that  Joseph  BuU 
nun  was'  dead ;  that  be  bad  been  owner  of  many  h  ips, 
and  becaine  a:  bavknipt;^  and  that  be  acted  after  his 
bankruptcy  as  ship's  husband  to  some  of  the  vessels 
whicb  bad  previously  boloaged:  to  hw  estate. 


e04i  GASBS  AT  NISI  PRIUS. 

-1??^  Ptf//,  Serjt,»  then  offered  in  evidence  a  deed  of  defci-» 

Cox  &  On.    zance,  of  the  same  date  with  the  bill  of  sale  from  the  Bui- 
Reid        ™^"  ^^  ^®  defendants,  viz.  the  20th  of  NoFomber,  1817t 
9t  Another,    unj  between  the  same  parties,  making  void  the  bill  of  sale; 
on  payment,  by  the  Bulmers,  of  a  certain  sum  to  the  de- 
fendants. . 

The  bill  of  sale  was  unqualified,  and  contained  no  allu- 
sion to  the  deed  of  defeazance. 

Vaughan^  Serjtf  objected  to  the  readingof  the  deed. 
It  is  a  distinct  instrument;  the  plaintiffii  are  not  parties 
to  it.  Lord  Gifford,  on  the  trial  of  a  former  actios, 
brought  agrainst  the  defendants  by  other  parties,  for  goods 
furnished  to  the  same  ship,  refused  to  receive  it  in  evi- 
dence. 

Bfjst,  C.  J.  .^ With  the  greatest  deference  to  mj  Lord 
OiFFORD,  I  think  I. ought  to  receive  it.  An  endeavour  m 
made  to  charge  the  defendants,  not  on  account  of  their 
possession,  but  as  they  appear  on  the  register  to  be  owners, 
and  surely  they  may  be  allowed  to  shew  in  what  way,  and 
subject  to  what  qualification,  that  ownership  exists. 

Vaughan,  Serjt...It  is  contrary  to  the  Regrigter  Acti, 
and  therefore  cannot  be  received ;  it  is  to  control  the  ope* 
ration,  and  do  away  with  the  effect,  of  the  bill  of  sale. 

Best,  C.  J. — If  it  is  not  registered,  and  does  not  con- 
tain the  original  certificate,  it  is  void.  No  instrunieiit» 
not  properly  registered,  can  confer  either  a  legal  or  equi- 
table interest;  but  it  may  be  received  as  a  declaration  of 
the  party  at  the  time,  that  although  he  was  made  owner, 
yet  he  was  only  made  so  for  a  particular  purpose. 

The  iacts  were  eventually  left  to  the  jury,  for  them  to 
say  to  whom  the  credit  had  been  given ;  Best,  C.  J.,  ob- 
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serFing,  that,  although  a  man's  being  registered  owner        j^.^ 

made  him,  primA  faciei  liable,  yet  if  it  appeared  in  the  Cox  &  Ow. 
particular  case  that  the  credit  had  not  been  given  to  him,        Rkid. 

his  liability  was  done  away  with.  *  Another. 

The  jury  found  for  the  defendants* 

Vaughan  and  Bosanquet^  Serjts,,  and  D.  /^  Jones^  for 
the  plaintiffs. 

Pell,  Serjt.,  Tmdal  and  Holt,  for  the  defendants. 

[Attornies— iSWoffM  jr  Co,  and  Bell  jr  Broiritk,'] 


CASESr 


AT 


NISI     PRIUS 


At  TBS 


Sbittinin^  in  ftHUitp  CCertm 


COURT  OF  KING'S  BENCH. 

Sittings  in  London  in  Hilary  Term,  1825^ 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


M'Inttrb  V.  Latard,  Esq. 
A  pitiotiff  maj  M^  ALSE  imprisonmeDt. 

nse  af  his  eri- 
dence,  answers 

given  to  inter-  Brougham^  for  the  plaiDtiff*  wished  to  read  certain  an-- 
hibTted'T/^tbe  "^^^^  ^^  interrogatories  sent  out  by  the  defendant,  under 
defendant  in      two  rules  of  Court,  for  the  examination  of  witnesses  at 

the  cause;  bat   -nj-  |. 
if  he  does  so,      Malta, 
cannot  object 
that  some  of 

them  are  not         The  Attomey^Generol  objected.    These  depositions  are 

I^tmToftbeir  ^^^^  ^^  *"»  *"^'  ^^^^^  *®  ^""*  ^^  ***®  ™'^»  *^  "  "^ 

appearing  to      competent  to  them  to  read  them  as  their  eTidence.    We 

papers. 

The  rules  were  then  referred  to.  One  was  for  the  ex- 
amination, by  the  defendant,  of  certain  witnesses  at  Halts, 
to  be  cross-examined  by  the  plaintiff;  and  anotber  fortbt 


HILARY  TERM.  6  GEO.  tV. 

ezamioatioft  of  witnessea  by  both  parlies.  TTbera  was  a 
provision  that  the  depositions  should  all  be  transmitted  to 
the  Clark  of  the  Kules,  and  be  ^  admitted  to  be  read  and 
given  in  evidence  at  the  trial  of  the  caiiae»  saving  all  jnat 
exceptions/' 

The  Attorney^General. If  the  plaintiff  is  allowed  to 

do  what  he  seeks  to  do,  it  will  place  us  in  a  different  si- 
tsalioii  to  that  we  should  have  been  in  if  the  witnesses 
had  been  in  Court ;  for,  under  the  mle^  we  examine  in 
chief  and  they  cross-examine.  If  the  witnessea  had  been 
bere»  and  called  by  lheni»  weahould  have  cresa-exanHned ; 
and  the  terma  of  the  rule  do  not  say  the  depositions  shall 
be  read  by  each*  I  never  knew  of  any  instance  of  the 
kind,  and  on  principle  it  is  not  good. 

Brougham. Both  parties  may  read  indiscriminately; 

they  may  use  the  depeeitions  as  a  coanum  fnnd^  and  the 
reason  is  this,  the  plaintiff  would  have  examined  these 
witnesses  if  the  defendant  had  not  done  ft  for  him.  Cross 
interrogatories  are  in  the  nature  of  an  examination  in 
chief. 

Abbott,  C.J. ^Tbe dielinclieB  is,  that  on  cross*inter- 

rogatories  you  may  put  leading  questions. 

After  some  further  conversation,  the  answers  were  al- 
lowed t9i  he  read,^8id>jecl  t^  Mv.  AMcmeysQenanVs  ob- 
jection. 

In  the  course  of  tbfir  being  read.  Brougham  made  an 
objection  to  some  of  them,  giving  as  his  reasooi  (bal  Ibegr 
were  not  receivables  inasmuch  as  they  appeared  to  state 
the  contents  of  written  documents. 


60V 


M'iNTYna 

L4VAniH 


Abbott,  Q.  J.^  Are  the](  not  to  be.  cooaideced  as  joiui 
evidencet 


010  CASES  AT  NISI  PBIUB. 

JS^  Hit  Lorfl«bi|»  direeted  the  ome  to  be  itniek  ott  of  dbt 

Rtx         paper,  which  was  done,  land  no  jnry  waa  sworn  oo  it. 


«. 


Brodrick  and  Prendergatt^  for  the  pvoaecatioa. 


Andrews^  for  the  defendant. 


[Attoniic»-P<ciUrifi^  and  CMftaMt.] 


The  cue  of  jr*ilti«oii  y.  Shuat^ 
1  T.  B.  748,  WM  an  actiou  for  a 
libel*  which  stated  that  the  plain- 
tiff was  a  swindler.  The  defend- 
ant pleaded  a  justification  that 
the  pUintiff  was  a  iwindler»  and 
bad  been  guilty  of  defrauding  di- 


irera  peraoos;  but  tbit  plea  wa 
held  to  be  bad,  on  the  ground  tbirt 
it  was  too  genera],  aiid  that  the 
defendant  ought  to  have  stated  the 
instances  of  fraud  by  wbicli  b« 
meant  to  support  the  chargni  in- 
puted  by  the  libel. 


ondertook  to 
carry  "  the 
plaintiff,  her 
children,  and 
servants,  togC' 
tkeTf  in  and  by 


Feb,  ISM.  LONQ  e.   HORNB. 

If  the  declara-   AsSUMPSIT. 

tlTe"  defcndlint  ^^^  declaration  stated,  that  the  defendant,  being  owner 
being  owner  of  of  a  certain  stnge-coach,  &c.  in  consideration  that  the 
ge-  oa  ,  pjj^fj^jjflp  ^ould  engage  six  places  or  seats  in  and  upon  the 
said  coach,  for  herself  and  three  children  and  two  ser- 
rants,  at  and  from  the  Golden  Cross  to  Dover,  together 
with  their  luggage, for  reasonable  hire,  &c.  the  defendant 
a  certain  stage'-  Undertook,  &c.  '*  to  carry  and  convey  the  said  plaintiff,  her 

coach,"  evi* 

dence  that  the 

wKoU  inside  of 

the  coach  was 

taken  for  the 

phiintiff  and 

her  three 

daoghten,  and 

two  outside  places  for  her  serranta,  will  support  the  deolaratioii  i  and  the  defendant 

sent  a  dooble-bodied  coach,  and  refusing  to  take  thcro,  unless  one  of  them  would  travel  in  one 

body  and  the  other  in  the  other  body,  is  a  breach  of  this  agreement    The  statute  50  Geo.  3^ 

G.  48,  enacting  that  double-bodied  coaches  shall  only  carry  eight  outside  passengers,  k  m  aha 

a  breach  of  the  agreement  that  there  were  eight  other  outside  passengers  permitted  to  go  bj 

tbe  eoaeh,  if  the  plaintiff's  servants  refused  to  go  by  it  on  that  account 


said  children,  and  servants,  and  their  luggage  together^ 
in  and  by  the  said  coacb.^  It  then  proceeded  to  aver,  that 
the  plaintiff  took  the  places,  and  was  ready  with  her  chil- 
dren and  servants  to  be  carried,  and  requested  the  defend- 
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-doott  to  carry,  fcc.  '*  in  maoner  afoTMaid  ;**  yel  ibe  deienil- 

ant,  not  regarding,  &c.  did  not,  nor  would,  when  no  re« 
quested  as  aforesaid,  or  at  any  other  time,  carry  or 
conrey  the  plaintiff  and  her  said  children,  &c  in  and  by 
the  said  coach,  or  otherwise,  or  any  or  either  of  them,  but 
wholly  refused,  &c  whereby  the  plaintiff  was  jforced  to 

bire  another  conveyance,  &c«    Plea General  issue. 

It  appeared  that,  on  the  11th  August,  1824,  a  person, 
who  was  a  witness  for  the  plaintiff,  called  at  the  defend- 
ant's coach-office,  at  the  Golden  Cross,  Cbaringwcross,  to 
take  " the  whole  inside  of  the  Dover  coachj^  for  four 
ladies,  and  two  outside  places  for  their  servants.  The 
defendant's  book-keeper  said  that-  they  could  not  have 
those  places,  as  one  inside  place  was  booked,  but  that 
three  of  the  ladies  might  have  inside  places,  and  the 
fturth  an  outside  place,  or  go  by  another  coach.  To  this  the 
witness  replied,  ^That  will  not  do,  as  all  the  ladies  wish 
to  travel  together,''  and  left  the  office,  when  he  was  fol- 
lowed by  the  book-ikeeper,  who  said  that  they  would  take 
the  offer,  and  the  four  inside  and  two  outside  places  were 
bo<Aed,  and  four  pounds  paid  for  them.  And  it  further 
appeared,  that  on  the  day  for  which  the  places  were 
taken,  the  plaintiff^  a  widow  lady,  her  daughters,  and  two 
servants,  went  to  the  Golden  Cross,  and  there  found  what 
is  called  a  double-bodied  coach,  which  is  a  coach  having 
a  coach  body  to  contain  four  persons,  and  an  additional 
body,  like  that  of  a  chariot,  in  front  of  it,  to  contain  two 
«K>re;  but  the  servants  of  the  defendant  refused  to  permit 
the  plaiutiff  and  her  three  daughters  to  travel  togpether  in 
tlM  coachibody,  but  insisted  on  three  of  them  travelling 
in  that,  and  ons  of  them  in  the  chariot-body,  because  a 
passenger,  previously  booked,  had  secured  a  place  in  the 
former;  however,  this  the  plaintiff  refused. 

Scarlett,  for  the  defcndaat,  objected,  that,  on  this  evi- 
dence, the  defendant  appeared  to  have  ful611ed  bis 
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tract,  as  be  gave  the  plaintiff  four  inside  placesy  tbongk  io 
different  parts  of  the  carriage. 

Abbott,  C.  J. If  a  family  of  four  ladies  take  inside 

places  in  a  coach,  saying  they  wish  to  travel  together,  1 
am  clearly  of  opinion  that  you  hare  no  right  to  separate 
them. 

Scarlett  then  objected,  that  it  was  not  so  laid  in  the 
declaration. 

Abbott,  C.  J. I  think,  as  at  present  advised,  that  the 

declaration  is  supported  by  the  evidence. 

Evidence  was  then  adduced,  to  shew  that  there  were 
eight  outside  passengers  on  the  coach,  previous  to  the 
arrival  of  the  plaintiff's  servants,  who,  by  the  direction  of 
the  plaintiff,  refused  to  go  with  that  number;  and  that 
the  plaintiff  and  her  family  and  servants  went  by  post- 
chaises,  at  an  additional  expense  of  9/. 

For  the  defendant,  the  licence  from  the  stamp-offioe 
was  put.  in,  authorising  ten  outside  passengers,  and  wit- 
nesses  were  called  to  prove  that  there  was  ample  room 
for  ten. 

Gumey  and  Chitty^  contra^  relied  on  the  statute  50 
Geo.  3,  c.  48,  §  2,  which  enacts,  ^'  that  all  stage-coaches, 
called  long  coaches,  or  double-bodied  coaches,  shall  be 
permitted  to  carry  eight  outside  passengers,  and  no  more, 
exclusive  of  the  coachman,  but  including  the  guard, 
where  there  is  a  guard,  under  such  fine  or  penalties*'  at 
are  imposed  by  that  act. 

Abbott,  C.J. — ^Tbat  puts  an  end  to  the  case,  and  tbe 
plaintiff  is  entitled  to  recover  the  difference  of  the  expense 
incurred. 

Verdict  for  the  pla]ntiff.-J)amages  9/. 


HILARY  TERM,  6  GEO.  l^. 
ijftgmey  and  Burtorh  for  the  plaintiflT. 

Scarlett  and  Chitty^  for  the  defendant. 

[Attornies — Rote  and  Hinrith  jr  StmffordJ] 


EoERTONy  Esq.   V.  FURZEMAN.  Pe^^  ]8tj^ 

ASSUMPSIT  to  recover  the  sum  of  one  hundred  pounds  if  an  action,  for 
which  had  been  deposited  in  the  hands  of  the  defendants,  "cgj^ed  is*" 
as  the  stake  upon  a  dog-fight.  brought  against 

It  was  opened  that  the  plaintiff  was  entitled  to  the  er  on  a  dog- 
stake  because  bis  docf  had  won  the  battle.  fight,  to  recover 

^  *  the  stakes,  on 

the  ground  that 

Abbott,  C.  J I  certainly  shall  not  try  the  case.     I  d*!,g  wonf  uil 

am  of  opinion  that  the  time  of  the  Court  is  not  to  be  Judge  will  or- 

wasted  in  tryhig  which  dog  or  which  man  won  a  battle,  .^Q^k  oat  of 

as  the  whole  of  these  wacfers  are  illeiral.  the  cause  paper, 

o  ^  as  he  will  not 

try  which  dog 

The  case  was  ordered  to  be  struck  out  of  the  paper. 
Brougham  and  Holtf  for  the  plaintiff. 
C/dtty^  for  the  defendant. 

[Attornies —  '     and  .] 


won  the  battle. 


Brougham  intimated  his  intention  of  submitting  a  mo-      April93d. 
tion  to  the  Court  in  this  case,  by  putting  down  the  name 
of  it  in  the  list  of  new  trials  to  be  moved;  but  when  called 
on  by  the  Lord  Chief  Justice,  he  declined  making  any 
motion. 


ss 
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EoMtTON 

V. 

FUBSKMAN. 


In  the  case  of  Henhin  ▼.  (TufrUp 
9  Camp.  408,  Lord  Ellenbo- 
ROUGH  refused  to  try  an  actioo 
for  a  wager,  whethbr  a  person 
could  be  held  to  bail  on  a  special 
original  for  a  debt  under  40Lf  and 
the  Court  of  King^s  Bench  ap- 
proved of  what  he  had  done.     S. 


C.  It  EmI,  Uf.     And  te  tbe 

case  of  Brown  v.  Leesan,  2  H.  B. 
id.  Lord  LouoflBORouoB  ako 
refused  to  try  an  action  for  a 
wager  respecting  the  number  of 
chances  in  tlirowing  seven  and 
eleven  on  two  dice. 


Adjourned  Sittings  after  Hilary  Term,  i»  JLambm. 

BEFORE   LORD   CHIEF  JUSTICE   ABBOTT. 


Feb.  2lit. 

In  an  action  on 
the  case,  for 
tbe  negligent 
driving  of  the 
defendant's  ler- 
vant,  if  it  ap- 
pear that  the 
defendant 
holds  himself 
out  to  the  world 
as  the  owner  of 
the  cart,  by  suf- 
fering his  name 
to  remain  paint- 
ed on  it,  and 
over  the  door 
of  the  honse  of 
business  to 
which  it  belong- 
ed, the  action 
is  maintainable 
against  him,  al- 
though it  is 
pro^'iid  that  he 
had  for  some 
days  ceased  to 
be  owner  of  the 
cart  and  con- 
ct-rned  in  the 
hiisiMessJiaving 

i;M.  ;.L  «J   bi>lh 


\. : 


;^  :!jrmer 


Stables  t;.  Elev. 

CyASE,  for  an  injury  done  to  the  plaintiff's  carriage  bj 
tbe  neg^Iigent  driving  of  the  defendant's  carter. 

It  appeared  that  on  the  20th  of  July,  1824,  tbe  plaintiff's 
wife  was  driving  a  poney  carriage,  when  the  cart  came 
against  the  carriage  at  a  very  rapid  pace,  and  broke  it. 

The  defence  was,  that  the  cart  was  not  tbe  property  of 
the  defendant,  but  belonged  to  a  person  nanoed  King,  and 
that  the  carter  was  the  servant  of  Mr.  King,  who  had  beea 
in  partnership  with  the  defendant,  but  that  that  partner- 
ship was  dissolved  on  tbe  1st  of  July,  1824. 

These  facts  were  proved  by  Mr.  King;  but,  on  his 
cross-examination,  be  admitted,  that,  at  tbe  time  of  the 
accident,  the  defendant's  name  was  on  tbe  cart  and  ofer 
the  door  of  tbeir  house  of  business  in  Thames-street,  and 
that  when  the  plaintiff's  clerk  applied  at  that  place  for  a 
compensation  for  the  injury,  be  was  not  told  of  the  disso- 
lution of  partnership. 

Abbott,  C.  J.,  ruled,  that  as  the  defendant,  by  p»- 
mitting  his  name  to  remain  on  the  cart  and  over  tbe  door 


'  .  .r.'cr. 
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Iff  tte  tiotae  ttf  fHmtieii»  held  bbneir  out  to  the  Urorld  fd  ^^^^ 
Che  owner  of  the  cart  and  the  master  of  the  driver  of  ft,  StASLtt 
he  was  responsible  for  the  negligence  of  such  driver.  Ehitt. 

Verdict  for  the  plaittiiff—Damftg^es  61  lOr. 

Seitrleit  fand  Comyn,  ftit  the  plahitiff. 

Miihyuti  and  ChKntey^  fbr  the  defendatit. 


[Attorniea — CfrinuUdi  jr  S,  and  iVisy.] 


Smith,  Gent,  one,  &c.  v.  Wattlbworth.  Fth.  ^iik. 

^Assumpsit  for  an  attorney's  bill  for  business  done  in  An  auorne/t 
the  Insolvent  Debtors  Court.    The  first  count  of  the  de-  *»*"  ^®f  buntmB 

done  in  toe  In* 

claration  stated,  that  the  defendant  was  indebted  to  the  tolTent  Debt- 

plaintiff  for  work  and  labour,  &c.  done  and  performed  by  JJ^^bie  Ml"  * 

the  plaintiff  for  the  defendant,  '*  as  the  attorney  of  the  cfe-  and  to  entitle 

fendant^  about  the  prosecuting  of  insolvent  business  for  jt,  amount  it 

the  defendant,  and  for  certain  fees  due,  and  of  right  pay-  mn>t  hive  been 

able,  to  the  said  plaintiff  in  that  respect,  and  for  drawing  anddeiiYeredA 

certain  schedules,"  &c.     To  this  were  added  the  other  ""*^?*'^  ^ttot^ 

action  broognl; 

common  money  connts_The  defendant  was  not  sued  by  nnder  the  ttat. 
attachment  of  privilege,  nor  did  the  plaintiff  declare  as  an  ^  ^^°'  ^'  ^  *^ 
attorney  of  the  Court  of  Kiog^s  Bench. 

It  appeared,  that,  in  May,  1823,  the  defendant  being  in 
execution  procured  his  discharge  under  the  Insolvent 
Debtors  Act,  the  plaintiff  being  employed  by  him  as  h<i 
attorney  for  the  purpose  of  obtaining  such  discharge. 
The  plaintiff's  bill  had  been  taxed  by  the  proper  officer 
fit  th^  insolvent  Court;  but  it  Was  admitted  th^rt  the  bill 
ifeliv^ired  to  Ale  def(&tidant  wai^  not  signed  by  th«  phifntiff, 

ss  t 


CASES  AT  NISI  PRIUS. 

who  was,  in  /act,  an   attorney  of  the  Court  of 
Smith,       Bench. 

Gent,  one,  &C. 

.V. 

Wattle-  Detimatij  for  the  defendant,  objected,  that  tlie  plaintiff 
could  not  recover,  because  the  bill  delivered  was  not 
signed  by  him.  He  could  only  act  in  the  Insolvent 
Debtors  Court  as  an  attorney,  because,  if  be  was  not  an 
attorney,  he  could  not  by  law  practise  there,  as,  by  the 
Insolvent  Debtors  Act,  none  but  attomies  of  one  of  the 
superior  Courts  could  transact  business  in  that  Court. 

Abbott,  C.  J. Is  there  not  some  case  where  the  bill 

was  for  business  done  at  the  Quarter  Sessions^  The 
plaintiff  here  sues  for  business  done  as  an  attorney,  and  I 
shall,  therefore,  nonsuit  him,  giving  his  Counsel  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff. 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict 
for  the  plaintiff  for  10/.  6s. 

F.  Pollock,  for  the  plaintiff. 

DenmaUf  for  the  defendant. 

[Attornies — J,  jr  A,  Smith  and  Clark,'] 


In  Easter  Term,  F.  Pollock  moved  for  leave  to  enter  a 
verdict  for  the  plaintiff  in  this  case,  and  the  Court  g^ranted 
a  rule  nisi. 


BEFORE  ABBOTT,  C.  J.,  BAYLET,  HOLROYD,  &  LITTLEDALB,  JS; 

In  Bank. 

Jttite  \7th.         Denman  now  shewed  cause.    By  the  statute  2  Geo.  2, 
c.  23,  §  23,  it  is  enacted,  that  no  attorney  or  solicitor  of 
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either  of  the  superior  Courts  shall  commence  or  maintain  any 
action  or  8uit,ybr  the  recovery  of  anyjees^  charges^  or  dia^  Smith, 
bursements  at  Law  or  in  Equity  ^  until  the  ex  piration  of  one  \  ' 
month  after  delivery  of  his  bill,  signed,  &c.  Now  this  act  Wattls- 
does  not  at  all  limit  these  provisions  to  bills  for  business 
done  in  the  Court  of  which  the  party  is  an  attorney;  and  it 
has  been  held  that  a  bill  for  business  done  at  the  Quarter 
Sessions,  or  at  the  Great  Sessions  of  Wales,  must  be  deli- 
vered a  month  under  this  statute ;  and  there  can  be  no 
reason  why  business  done  in  the  Insolvent  Court  is  not 
equally  business  done  at  Law. 

HoLROTD,  J. The  Insolvent  Debtors  Act  (1  Geo.  4» 

c.  119),  makes  that  Court  a  Court  of  Record  for  the  pur- 
poses of  that  act. 

Denman. — Even  the  exception,  that  a  bill  for  convey* 
ancing  is  not  taxable^  seems  hardly  warranted  by  the 
words  of  the  statute  2  Geo.  2,  c.  23.  The  only  section  of 
the  Insolvent  Debtors  Act,  1  Geo.  4,  c.  119,  which- ap- 
pears to  bear  on  this  case  in  any  way  is  §  31,  which  en-< 
acts  that  the  Insolvent  Debtors  Court  is  to  admit  any  num- 
ber of  fit  persons,  in  their  discretion,  to  practise  as  attornies 
or  agents  in  that  Court  on  behalf  of  prisoners  in  custody.^ 

F*.  Pollock^  in  support  of  the  rule,  argued,  that  as  the 
Insolvent  Debtors  Court  might  appoint  persons  to  act  asr 
agents  who  are  not  attornies,  if  this  Court  held  that  a  bill 
mast  be  delivered  by  an  attorney  for  business  done  there, 
it  would  cause  one  rule  to  be  followed  by  attornies  and 
another  by  agents ;  and,  2nd^  that  this  was  not  business 
in  Law  or  Equity.  The  Insolvent  Debtors  Act  was  only 
temporary,  and  the  business  was  neither  matter  of  Law 
nor  Equity,  and  the  Court  itself  was  only  a  Court  of  Re- 
cord for  the  purposes  of  that  act,  and  the  items  were  not 
such  as  the  Master  in  this  Court  could  form  an  accurate 
judgment  on  ;  and,  further,  that  under  §  1  of  the  statute 
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,12^      1  GfKH  4  <^  119f  <(Q  officw  B  appointed  tOt  Im  bilk  in 

'  Smnm,      Inaolvent  Debtam  Coi|it. 
Ckiit.Qiie,4(e. 

W^arriiV-         Bavxbt,  J. — No  such  ofl^cer  is  neDtioood  in  the  im 
flection  of  that  act, 

F,  PoUoefu^Ho,  my  Lord ;  it  aUowa  dm  ImoI?obI 
Debtors  Court  to  appoint  officers^  and  snob  a  one  has 
been  appointed ;  and,  by  $  48,  that  Conrt  hUs  a  power,  in 
certain  cases,  of  awarding  costs.    . 

fiAYLET,  J..^But  those  appear  to  be  costs  between 
party  and  party. 

LiTTLEDALE,  J. ^That  Court  may  baye  o^en  a  power  W 

tax  costs ;  but  it  is  another  question  whether  an  attorney 
of  this  Court  can  recoyer  in  an  actions  brought  bwa^WPfcaa 
he  conforms  to  the  statute  2  Geo,  2, 


F*  Pof<ocifc...^That will  depend  on  whether  ilia  hnsin* 
imLaw  or  in  Equity. 

LiTTLEDALB,  J..*-Is  uot  the  obtaining  a  peraonfis  dis^ 
charge  from  a  writ  of  execution  business  at  Law  t 

F.  PoUoch.,^l![m  is,  in  reality,  an  excrescence  #n  the 
Law,  like  fbe  business  of  bankruptcy. 

ABB0V7,  C.  J..^But  it  has  been  heldt  thai  a  bil  ibr 
obtaining  a  bankrupt's  certificate  ia  taxable,  and  the  Lord 
Chancellor  sitting  in  bankruptcy,  that  is  certainly  ad 
busiBess  in  Equity* 

jr.  Po/^ft..».Bnt  the  Insdvenl  Debtoea  Conrt  barinf 
an  officer  to  tax  costs  there,  such  a  bSI  weold  kurdly  he 
taxable  in  this  Court. 
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Abbott,  C.  J. I  think  that  the  nonsuit  in  this  case  was 

right,  and  that  a  bill  signed  ought  to  have  been  delivered.       Smith, 

The  question  is,  whether  this  was  business  done  at  Law  f  v.  ' 

Now,  it  being  to  discharge  a  person  who  was  in  custody     Wattlb- 

under  a  writ  of  execution,  it  appears  to  me,  therefore,  to 

be  business  done  at  Law  as  much  as  business  done  at  the 

Quarter  Sessions.     Mr.  Pollock's  argument  is,   that  it 

would  lay  down  two  rules,  one  for  those  who  practised  in 

that  Court  an(|  who  were  attornies,  and  another  for  those 

who  were  not.  However,  there  are  many  things  done  at  the 

Quarter  Sessions  which  may  be  done  by  one  not  an  attor^ 

ney,  such  as  serving  notices,  attending  witnesses,  and  the 

like;  and  I  think,  this  being  business  done  at  Law,  and 

the  plaintiff  being  an  attorney,  he   cannot  sue  without 

having  delivered  bis  bill  under  the  statute  of  Geo.  2.     I 

do  not  think  that  that  Court  having  an  officer  to  tax  bills 

is  very  material,  because,  however  that  may  be  convenient, 

it  cannot  do  away  the  necessity  of  the  bill  being  delivered  . 

6  ATLCY,J.«^Tbe  Insolvent  Debtors  Court  is  a  Court  of  Re* 
cord,and  it  haspowertodiscbargepersonsfrom  process,  and 
the  attornies  practising  in  it  have  to  deliver  briefs  to  Coun- 
sel, to  subpoena  witnesses,  &c.  It  has  been  stated  that  there 
is  an  officer  to  tax  bills,  but  the  plaintiff  being  an  attor- 
ney of  tliis  Court,  it  has  a  general  superintending  power. 
1  think  this  business  done  at  Law.  The  Insolvent  Debt- 
ors Court  either  bas  an  officer  to  tax  bills  or  it  has  not: 
if  it  has,  as  soon  as  the  bill  is  delivered,  you  may  have  it 
taxed  by  that  officer;  but  if  it  has  not,  it  may  be  taxed  by 
the  Master  on  the  civil  side  of  this  Court.  The  statute  of 
George  the  Second  was  intended  for  the  benefit  of  the 
subject,  and  ought  to  receive  a  liberal  construction. 

HoLROYD,  J. I  agree  with  the  rest  of  the  Court  in 

thinking,  that,  in  this  case,  a  bill  should  have  been  deli- 
vered under  the  statute  of  Geo.  2. 


Smith, 
Gent,  one,  &c» 

Wattle- 

.WQRTB. 
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LiTTLEDALB,  J._Thi8  busineMy  though-  not  done  in 
what  is  ordinarily  called  a  Coart  of  Lawy  being  for  the 
discharge  of  a  person  from  the  process  of  this  Coort,  is,  is 
my  judgment,  business  done  at  Law  within  the  meaning 
of  the  act;  and  it  is  quite  a  different  question  whether 
the  bill  should  be  taxed  in  this  Court  or  in  the  InsolTent 
Debtors  Court. 

Rule  discharged* 


mam 


Adjourned  Sittings  c^ter  Hilary  Term,  at  Westm. 

•  ■ 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


ilprt/  nth. 


the  Coart  hat 
let  aside  the 
judgment  a- 
gainst  the  ca- 
taal  ejector*  on 
the  present  de* 
fendant  under- 
taking to  enter 
in  the  consent- 
rnle^  plead^ 
and  take  short 
notice  of  trial 
for  the  adjourn- 
ed Sittings. 
The  adjourn- 
ment day  being 
Monday,  April 
11,  and  the  de- 
fendant haring 
pleaded  on  Sa- 
turday,  the  Lord 
be  entered. 


D0B9  on  the  dem.  of  Crawshaw^  v.  Shbphbrik 

NCARIiETT  moved  for  leave  to  enter  this  case  for 

In  Hilary  Term,  the  Court  had  set  aside  the  judgment 
against  the  casual  ejector,  the  defendant  undertaking  to 
enter  into  the  consent-rule,  plead,  and  take  notice  of  trial, 
for  the  adjournment-day.  The  defendant  had  pleaded  on 
the  9th  of  April  (Saturday),  and  therefore  the  terms  im- 
posed on  him  by  the  Court  above  would  be  of  no  advan- 
tage to  the  lessor  of  the  plaintiff  unless  the  cause  was  en- 
tered forthwith,  this  being  the  adjournment-day,  and  the 
cause  could  not  now  be  entered  without  a  special  order 
from  his  Lordship. 

Abbott,  C.  J..^Take  an  order. 

Chief  Justice/  on  application  being  made  on  the  llth«  allowed  the  eame  t» 
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Walton  v.  Gbeen.  ^P^  i^*** 

Assumpsit,  for  board  and  lodging  supplied  to  the  Inaimmptii, 
wife  of  the  defendant  he  having  turned  her  out  of  doors,     lodging  tap- 
The  defence  was,  that  she  had  previously  committed  plied  to  the  de- 

"^  "  fendtnf  I  wife, 

adultery.  if  the  jdefenee 

is,  the  adultery 
of  the  wife,  a 

.   The  defendant's  Counsel. wished  to  give  in  evidence  a  itatement made 
statement  that  the  defendant's  wife  had  made  to  one  of  ^^  h^  j!!Llt«- 
ber  husband's  clerks,  confessing  that  she  had  bad  a  cri-  ^»  ^^^  •^■^- 
minal  intercourse  with  a  person  whom  she  named.    This  immediately 
conversation  took  place  just  before  her  husband  turned  pwirioui  .to  her 

■  ''  hutbandtani* 

her  out  of  doors.  ing  her  out  of 

door%  it'ad- 
niftibie  ia  eW* 

iSfCarfe/^' objected  that  what  the  defendant's  wife  said  denceontiie 
could  not  be  evidence  in  an  action  against  her  husband,     j^d^and  to 

I    are  lettertvfron 
different  laeny 

Abbott,  C.  J. — I  think  it  is  evidence,  because  the  ques-  found  by  him 
tion  is,  whether  the  defendant,  her  husband,  was  justified  in  ■*  that^  » 
turning  her  out  of  doors;  and,  therefore,  what  she  says  detk. 
just  previous  to  that  time,  as  it  formed  part  of  the  cause 
of  her  being  so  turned  out,  is  in  my  opinion  admissible. 

'    The  evidence  was  then  received. Several  letters  from 

ber  to  her  husband  were  also  put  in  and  read,  they  were 
written  a  short  time  previous  to  the  conversation  with  her 
husband's  clerk. 


A  witness  also  proved  that,  about  that  time,  the  defend- 
ant broke  dpen  his  wife's  writing-desk,  and  found  a  num- 
ber of  letters,  which  were  put  in.  These  letters  were 
from  two  officers  of  the  86th  regiment.  They  were  about 
to  be  read,  when  the  plaintiff's  Counsel  submitted  to  a 

Nonsuit 


V. 


CAfiBS  AT  NISI  PRIUS« 
Searleii  and  Comyn^  for  tfae  plaintiff. 

Brougham  and  7Vii(((i^  for  the  defendant. 

[Attornie»— JETariMt  and  Blaekttoek  j-  B.] 


Afmi  14A.  Reeve,  who  sues,  &c.  v.  Pool. 

n^lMMliy  •#  JJEBT,  for  penaltiee  ynder  the  stetnte  47  Geo.  8»  Sett. 

•"•^[PJ^  8,  c.  i)8,  §  aSp  for  the  regaUtJon  e»f  the  vendiag  md  ddi- 

iw  «r«7  cM*  very  of  eoak  within  twenty^ ve  miles  of  the  Bayal  H^ 

one  Mi^  aold  <»»ge. 

»  and  iw  M^       Jbe  detlanilion  stated,  that,  after  tl«  Hiaki w  of  a  cnv 

fliotadbjtha  ^^^  ^<^^  of  Parliament,  &c.  and  within  three   calendv 

^t!^^^^^'  months,  &c»  the  defendant,  on,  &c«  at,  &C  beinp  thien  and 

San*  9f  Cw  o8^  ^ 

b»|MiM<(yta*  Ikere  a  Teador  oi^  aod  dealer  in  coals,  did,  wilUn  «ich 

and'tL#aftMa  P^  ^^  ^  osnDtjT  of  Middlesisx  as  k  sitttalo  wishii  iha 

aacowaUa  in  distance  of  twenty-five  miles  from  the  Royal  Exchan^,  in 

GDnrt^oiiar  ^^e  City  of  liOndos,  knowingly  aod  wUfjiIly  aell  to  one 


S  tao arihat      Thomas  Burrows,  Esq.  one  sort  of  eoals  as  msA  for  w4Mt 

ititmai 

ihsy  really  were  n^  thai  b  to  say,  fifteen  ohaUbrons  ef  a 
sort  of  ceala  calied  Wellington  Main  Coab,  for  and  sas 
sort  of  eoals  called  Rosseirs  Walls^ond  Coab,  the  samt 
coals,  so  sold  as  aforesaid,  then  and  there  being  coals  of  a 
didEereoJi  sort  from  coals  of  the  said  sort  called  Russell's 
Wails^^od  Coals,  contrary  to  the  form  of  the  statute,  &e. 
wkereby,  &e.  the  defeodant  became  liable  to  pay  f^r  Ut 
said  offence  the  sum  of  20/.  per  chaldron  for  each  and  oisiy 
of  the  said  chaldrons  of  coals  so  sold  by  him,  the  said 
defeodanf^  as  aforesaid,  then  and  tkure  amaunHmg  to  ike 
mm  o/aCKM,  and  thereby,  &c«  There  were  other  coimts 
sknilav  to  this,  for  other  offeooss,  on  Ibis  section  of  die 
lisliite.  Vlt^^NHIktbet. 
The  foets  h^kig  been  prorod^^ 

JBfmigllan^  *and  Chitty^  for  the  defendant,  contended, 
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that  this  action  was  not  maintainable!  because  by  the 
146th  section  of  the  act,  all  penalties  not  exceeding 
twenty  pounds  were  only  recoverable  before  a  magistratCi 
within  one  calendar  month  after  the  offence;  and  th««gb, 
by  the  150th  section,  penalties  exceeding  20/.  are  recov- 
erable  within  three  calendar  months  by  action  of  debt, 
jjiet  the  forfeiture  of  20/.  a  chaldron  imposed  by  the  39rd 
aoQtAQiH  on  which  this  actioa  is  broiight,  is  n  tw^a,ty  pomuA 
pfmalty,  Ihoughi  for  a  iMuaber  of  oiTeuceSf  it  may  ajmowd^ 
to  n  targeir  sums  and  if  the  penalties  in  this  cw?  ware^ 
wA  recoTeraUe  before  i^  pagistrate,  it  would  lead  to  this 
asKunaly,  tba^  if  a  man  aold  oqe  cbaldreo^  the  offeoc^ 
would  be  cognisable  bc^fore  a  magistrate^  but  if  he  aold 
tW9t  tha  remedy  would  be  by  actioa  of  debt. 

Abbott,  C.  J. Might  it  not  be  intended  by  the  Le- 

gialature  that  a  magistrate  should  have  power  to  de^e 
nrhere  the  miattei  iu  dispute  did  ^ot  ei^ed  twenty  poundiy 
^ut  they  did  not  choose  to  entrust  cases  of  laig;^ 
amouot  tQ  his  decision  t 

The  4'<onM!y*G<»^a4  Ummath  <uid  Tindal^  eptttrtu,^ 
The  sdliiig  of  several  chaldrons  at  ena  time  ia  only  one 
offiduee^  and  only  one  penalty  is  incurred  by  that  oflTencef 
whipk  penally  is  estimated  by  the  number  of  cbaldjrons 
sold. 

Abaotx,  C»  J,  (having  consulted  with  the  other  Judgei^ 
who  wi^e  sitting  in  pursuance  of  the  King^V  wajcrajot),,^ 
The  case  mufft  proceed*  and  if  the  QbJj;^ctio^  is,  a  gooc|  Qiie« 
i(t  11!^  on  the  record. 

Verdict  for  tho  plaintiC 

The  Ait(>meyi''OeneraI,  Jfenman^  au'd  Tindatf  for  the 
plaintiff. 

Brougham  and  ChUty^  for  the  defendant. 

[Attorniet— Vr.  L.  N€wmmi  and  In  penon.l 


iisif  ''cases  '  AT  •  Nisi  -Puim^ 

1885* 
Rbbte 

Pool: 

BRPOR£  ABBOTT9  C.  J.,  BATLBV,  HOLROTDy  &  UTTLEDALB,  JS. 

In  fiank. 

April  96ih.  -  Chitty  now  moved  in  arrest  of  judgment  on  the  pointi 
taken  at  the  trial ;  and  cited  the  case  of  Rex  ▼•  Rawlamm 
(not  reported)|  which  was  an  application  to  this  Court  for 
a  mandamuif  to  be  directed  to  a  magistrate,  tommmAh^ 
him  tb  hear  a  complaint  on  the  llTtb  section  of  this  sluM 
act,  for  a  penalty  **  not  exceeding  40«.  a  sack/'  for  Mt^ 
cidncj  of  measure,  the  complaint  being  for  sixteen  sacks ; 
and  in  that  case  the  Court  'grUnted  the  wumdawuMf  al* 
though  the  40tf,  penalty  on  sixteen  sacks  was  above  20L 

Bayley,  J.-^The  penalty  in  this  case  is  so  many  times 
80/.  at  all' even ts,  in  the  other  it  is  not  to  exceed  409.  m 
sack ;  and  I  think  the  ground  on  which  the  Court  went 
in  the  case  of  Bex  v.  Rawlinson  was,  that  the  magistrate 
could  mitigate  that  penalty  to  a  sum  within  his  jurisdic- 
tion, and  that  though  the  offence,  if  visited  by  the  hea« 
viest  penalty,  would  exceed  the  sum  to  which  the  Justice 
was  limited,'  yet  the  informer,  by  going  before  a  magis- 
trate, must  be  taken  to  go  for  no  larger  a  sum  than  20/. 

Abbott,  C.  J.,  having  read  the  33d  section  of  the  act, 
said,..The  penalty  imposed  by  this  section  is  one  penalty, 
the  amount  of  which  is  to  be  regulated  by  the  number  of 
chaldrons,  and  is  very  distinguishable  from  the  case 
of  Rex  V.  Rawlinson.  In  that  case  there  was  a  power  of 
mitigating  the  penalty;  and  it  is  considered  by  the 
Court,  that  where  ^  penalty  can  be  mitigated  it  is  meant 
to  be  recoverable  before  a  Justice,  as,  on  an  action  of 
debt  in  this  Court,  there  can  be  no  mitigation  of  the 
amount  of  the  penalty. 


HILARY  TERM^e  GEO.  IV. 

Batlet^J, The  cases  are  very, distinguishable;  and 

the  present  penalty  is  clearly  recoverable  by  action* 

HoLROYD  and  Littledale,  Js.  concurred. 


Rule  refused. 


By  the  statute  47  Geo.  9,  Sess. 
9,  c.  68,  §  83,  it  is  enacted,  *'  That 
if  any  vendor  or  vendors  of,  or 
dealer  or  dealers  in,  coals,  shall 
knowingly  sell  one  sort  of  coals  for 
and  as  a  sort  that  they  really  are 
not,  within  the  said  port  of  Lon- 
don, or  within  the  respective  ci- 
ties of  London  or  Westminster,  or 
the  respective  liberties  thereof,  or 
within  such  part  or  parts  of  the 
respective  counties  of  Middlesex, 
Surry,  Kent,  and  Essex,  as  is  or 
are  situated  within  the  distance  of 
S5  miles  from  the  Royal  Exchange 
aforesaid,  every  such  vendor  or  ven- 
dorsof,  or  dealer  or  dealers  iu,coals, 
shall  forfeit  and  pay  ybr  every  sttch 
offence  the  sum  of  twenty  pounds 
per  dialdron  for  every  chaldron 
10  sold;  and  such  vendor  or  ven- 
dors of,  or  dealer  or  dealers  in. 


coals,  shall  not  be  subject  or  liable 
to  any  penalty  imposed  by  the 
said  recited  act  made  in  the  9th 
year  of  the  ireign  of  her  Majesty 
Queen  Anne,  entitled.  An  act  tot 
dissolve  the  present  and  prevent 
the  future  combination  of  coal- 
owners,  &c.  or  by  the  said  recited 
act,  made  in  the  3rd  year  of  the 
reign  of  his  late  Majesty  King 
George  the  Second,  entitled,  *  An 
act  for  the  better  regulation  of  the 
coal  trade,*  on  every  person  who 
shall  knowingly  sell  one  sort  of- 
coals  for  and  as  which  they  really, 
are  not :  Provided  always,  that  no 
vendor  or  vendors  of,  or  dealer  or 
dealers  in,  coals,  shall  be  subject 
to  such  penalty  for  or' in  respect  of 
any  number  of  chaldrons  exceed- 
ing twenty-five  chaldrons,  for  the 
same  ofifence." 


Greening  v.  Wilkinson. 


April  l$tk. 


X  jROVER  for   East    India    Company's    warrants    for  in  trover,  the 

M^««^.«  ju'y  afc  not  li- 

^^"^°-  .         mitedtofindM 

Evidence  was  given  that  the  cotton  was  worth  six-  damages  the 
pence  per  pound  at  the  time  of  the  refusal   to  deliver  the'properV*t 
*t  up,  but  would  now  be  worth  tenpence-halfpenny.  the  time  of  the 

\  convenion,  bnt 
they  may  find  at  damages  the  Talae  at  a  sabseqaent  time,  in  their  discretion. 


dM  CA^iff  AT  met  Fiaiw. 

,^^  The  AmrHtjf^OerKrul  eonfefiiled,  ^  4hm  addMri^  of 

OmtrntiG    the  case  ^Mkreet  ir.  t/onef,  3  Cempi  417,  that  die  dMii» 
Vnxttww.    ages  should  be  the  valae  at  the  time  of  the  conrersioii. 

Scarlettf  contra^  contended  that  it  must  be  the  priee  at 
the  time  of  (he  verdict,  in  the  same  way  as  damages  for 
the  non-performance  of  an  agreement  to    re-purchatt 

Abbott^  C.  J»  I  think  that  case  is  hardly  law,  and  flit 
Ibe  amount  of  the  daiaages  is  for  the  jury*  who  may  gire 
tbe  Talae  at  the  time  «ff  the  coiiver»iep»  sir  at  mmy  mvkm- 
quent  time  in  their  discretion,  becaose  die  pfahttiflTift^ 
have  had  a  good  opportunity  of  selling  the  goods  if  they 
had  not  been  detained.  I  am  tberefisre  of  opiaioia  that 
llie  pficeof  the  artide  en  the  day  ef  the  conreimpa  iihy 
no  means  the  criterion  of  the  damages.  It  may  be  said, 
that  if  he  had  wanted  cotton  he  might  have  immediately 
bevght  more,  at  that  day^s  price^  as  soon  as  be  fiNrod  that 
fliis  cotton  was  detained  from  him ;  bat,  then,  fo  do  thal^ 
he  must  have  had  the  money,  which  he  might  not  have 
ready  on  the  very  day  of  the  detention,  nor  on  any  Jay 
after  till  the  price  had  risen ;  and  my  opinion  is^  that  the 
jury  are  not  at  all  limited  in  giving  their  Terdict  by  whtf 
was  the  price  of  the  article  on  the  day  of  the  convenioni. 

Terdict  for  the  plaintiff. 

Scarlett  and  Comyn^  for  the  plaintiff. 

The  Attorney '^General^  Gumey,  and  F.  Pollock^  for  the 
de^ndant. 


[Attornies. — Mmfhew  sfid  BtMme  f 

The  cam  of  AfM^cer  v,  Jomth  3  plaiotiffVi  Counael  coatended  tbal 
Camp.  477»  was  an  action  of  tro*  the  amount  of  the  damages  ougM 
ver  for  a  Bill'  of  exchange:    the      to  be  Ihe  (>rind|ml  and  iDteifit 
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up  to  the  inl  jadgment    Tbe  to  diinages  equal  tothe  vihie  of        IftM*^ 

de£eudaiit*s  Counsel    cootending  the  article  converted  at  the  time  of    QMsama 

that  the  verdict  ought  to  be  for  the  conversion  ;**  and  his  Lordship  #. 

the  principal  only ;  Lord  Ellen-  directed  a  verdict  for  the  amount    WiutnrtOlKi 

rioftouGR  said,  **  In  trover  the  of  the  bill  and  the  interest  up  to 

rule  is^  that  the  plainti£f  is  entitled  the  time  of  the  con venioii  only. 


COURT  OF  CX)MMON  PLEAS. 

Sittings  at  Westminster,  after  Hilary  Term. 


BEFORE  LORD  CHIEF  JUSTICE   BEST. 


Hbllings  v.  Gregory  the  Elder  and  Gregory  th^         Feb.  14<A. 

Younger. 

Assumpsit  on  an  attorney's  bill.  In  ui  action  on 

The  bill  contained  three  sets  of  charires:  one  was  for  »  *°  •ttome^'t 

bill  against  two 

joulrney  to  Bridgewater  to  inspect  titlo-deeds,  and  was  in*  defendants,  it 
troduced  in  this  form,  "  You  having  good  reason  to  think  "  °***  »ufficient 

^  °  ®  to  prove  a  joint 

yourself  entitled/'  &c    Another  set  of  charges  was  for  empioymeot, 
business  done  in  defending  both  the  defendants  in  ac«  promtse^to  pay* 
tioDS  on  a  bill  of  exchange,  of  which  one  was  the  drawer  '^er  the  deii- 
and  the  other  the  acceptor :  and  the  third  set  of  charges  bo7it^mast  be' 
was  for  business  done  on  the  elder  defendant's  takinar  the  .f^^^^  ^^^^  ^® 

^  business  was 

benefit  of  the  Insolvent  Debtors  Act.  done  for  the 

The  plaintiff's  clerk  proved,  with  respect  to  the  first  ^""^  A!°nd  B., 
set,  that  both  defendants  came  to  the  plaintiff,  and  re»  being  arrested 
quested  him  to  undertake  the  journey  to  Bridgewater ;  change*  of 
but,  on  his  cross-examination,  he  admitted  that  the  plain-  ^^^^^  ®°^  " 

drawer  and  the 

tiff  had  refused  to  do  it  on  account  of  the  father,  and  only  other  acceptor, 

gp  to  an  attor- 
ney, and  request  him  to  defend  thero,  and  he  does  so  on  tlieir  joint  application,  there  is  taffi- 
ewBt  consideration  to  support  a  joint  pronise  to  pay,  and  conseqoentiy  to  sustain  a  joint 
action  by  the  attorney  against  them. 

In  an  action  on  an  attorney's  bill«  it  is  only  accessary  to  give  eridence  of  the  retainer,  and 
the  delivery  of  the  bill,  the  Protfaonotary  being  the  proper  party  to  decide  on  the  items  of  it. 


■  ••«I.^     «« 


J^ 
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coiwented  to  go  on  the  son's  saying  he  would  pay  him..^ 
The  same  witness  proved,  with  respect  to  the  second  set 
of  charges,  that  both  defendants  having  been  arrested  at 
the  suit  of  one  Toggill,  sent  for  the  plaintiff,  and  came  the 
next  day  to  his  office,  and  then  the  son  paid  the  fees  ibr 
two  bail-bonds,  and  said  he  would  pay  the  plaintiff  whaU 
ever  charges  were  incurred  in  the  business  for  himself  and 
father. — With  respect  to  the  third  set  of  charges,  no  sepa- 
rate evidence  was  given;  but  it  appeared  that  a  copy  of 
the  whole  )b|ll  was  delivered  to  c^ch  of  the  defendaate, 
and  that  they  afterwards  called  together  at  the  plaintiff's 
office,  and  acknowledged  the  receipt  of  the  bill,  and  re- 
q^uested  the  plaintiff  to  give  them  time ;  the  younger  de- 
fendant saying,  in  the  presence  of  bis  father,  that  it  was 
impossible  to  pay  it  at  once,  but  that,  if  the  plaintiff  would 
allow  it,  he  and  his  father  would  pay  it  by  instalments. 


WildCf  Serjt,  for  the  defendants,  contended,  that,  upon 
this  evidence,  the  plaintiff  ought  to  be  called.  There  is 
one  charge,  which  it  is  quite  clear  cannot  be  against  any 
but  the  elder  defendant,  viz.  that  which  relates  to  his 
taking  the  benefit  of  the  Insolvent  Act ;  and  this  furnishes 
a  key  to  the  nature  of  tbe  one  which  is  made  for  the  jour- 
ney to  Bridgewater.  The  charge  is  properly  against  the 
father,  and  the  promise^ by  the  son  is  to  pay  his  father's 
debt;  and  therefore  the  action  -cannot  be  maintained 
jointly,  nor  even  against  the  son  without  an  undertaking 
in  writing.  With  respect  to  tbe  defence  of  the  actions  on 
the  bill,  the  circumstances  of  the  case  shew,  that  the  two 
defendants  were  never  jointly  liable  to  the  plaintiff.  Sap- 
pose  a  man  and  his  partner  are  separately  sued  for  soiie 
demand,  and  both  employ  the  same  attorney,  will  that 
create  a  liability  to  sustain  a  joint  action  9 


Best,  C.  J. ..It  has  been  decided,  that  where  no  credit 
is  given  to  one,  and  another  undertakes  to  pay,  it  is  not 
within  tbe  statute  of  frauds;  but  this  case  differs  eren 


HILARY  TERM.  6  GEO.  IV. 

from  tbaty  for  it  appears  that  the  credit  is  given  to  both. 
I  do  not  tbink  this  case  bas  occurred  before. 

Pelly  Serjt.9  for  tbe  plaintiff. I  contend,  tbat  the  evi- 
dence shews  that  the  journey  to  Bridgewater  was  under- 
taken for  both  defendants.  I  abandon  that  part  which 
relates  to  the  discharge  of  the  father  under  the  Insolvent 
Act. 


Hellimqs 
Gri^oort. 


Best,  C.  J..^I  will  leave  it  to  the  jury  to  say,  whether 
the  journey  to  Bridgewater  was  for  the  benefit  of  one  or 
both. 


Pell^  Serjt. That  is  not  necessary.     If  I  and  another 

go  to  a  third  person,  and  employ  him,  whether  it  is  Tor 
the  benefit  of  one  or  not  makes  no  difference.  If  two  go 
to  a  builder  and  desire  him  to  build  a  house,  though  one 
only  is  benefited,  yet  both  are  liable.  We  have  only  to 
look  if  the  request  be  joint.  The  bill,  in  this  case,  was 
presented  to  both,  and  both  come  and  promise  to  pay. 

Wxghtmany  on  the  same  side. The  aclions  on  the  bill, 

it  is  true,  were  separate  actions ;  against  one  of  the  de- 
fendants, as  drawer,  and  the  other,  as  acceptor:  and  yet, 
there  is  sufficient  evidence  for  the  jury  to  say,  that  there 
was  a  joint  employment.  There  are  many  cases  in  which 
tbe  statute  of  frauds  does  not  apply  on  account  of  the 
original  employment. 

Wildey  Serjt.,  in  reply,  read  some  items  of  the  bill, 
which  were  certainly  separate  charges,  which,  he  con- 
tended,  evidenced  a  separate  employment. 

Bbst,  C.  J. ^The  words  of  the  statute  of  frauds  are, 

that  no  action  shall  be  brought,  to  charge  a  defendant 
apon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  unless  the  agreement 

TT 
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upon  which  the  action  is  bronght,  or  some  memcrandnm 
HcLLiNM  or  note  thereof,  shall  be  in  writing,  and  signed  by  Ae 
Grboort.  par^y  ^o  he  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized.  I  know  it  baa  been 
determined  that  if  A.  undertakes  to  pay  for  B.,  and  no 
credit  at  all  was  gi?en  to  B.,  A.  is  liable  without  a  written 
undertaking.  But  it  has  been  held,  in  many  cases,  that  if 
any  credit  be  given  to  B.,  A/s  undertaking  must  be  ia 
writing.  If  the  business  was  done  on  the  credit  of  both, 
but  for  the  benefit  of  one,  I  think  the  action  cannot  he 
maintained.  I  shall,  therefore,  leave  it  to  the  jury  to  say, 
whether  any  part  of  the  business  was  done  for  the  joint 
benefit,  for  as  to  such  part  the  plaintiff  is  undoubtedly 
entitled  to  recover.  An  observation  has  been  made, 
which  I  consider  to  have  gpreat  weight.  It  ia  said  these 
are  actions  brought  on  the  same  bill,  and  though  they  aie 
separate  actions,  yet  each  party  has  an  interest  in  defend- 
ing  each  action ;  and  if  the  jury  are  of  opinion,  that  it 
for  the  joint  benefit  of  both  that  the  actionB  on  the 
were  defended,  then  the  present  action  may  be 
tained. 

JFUde^  Serjt.,  then  went  to  the  jury  on  the  questions, 
whether  there  was  a  joint  undertaking,  and  whether  the 
business  was  done  for  the  joint  benefit. 

His  Lordship  told  the  jury,  that,  in  his  opinion,  in  poist 
of  law,  the  actions  on  the  bill  of  exchangee  were  defend^ 
for  the  benefit  of  both,  and  left  it  to  them  to  say,  whether 
they  were,  in  point  of  &ct,  so  defended,  and  on  the  nndef^ 
taking  of  both ;  observing,  that,  in  such  case,  the  deleid- 
ants  might  make  a  joint  promise,  and  would  be  liable  is 
the  action. 

The  jury  stated,  that  they  considered  the  whole  of  thi 
work  as  done  on  the  undertaking  of  one  of  the  defcndaali 
a}oi^p,  and  therefore  found  for  the  defendants. 
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Pellf  Serjt.,  and  ¥Fightinan^  for  the  plaintrff. 


HELLIMOt 

V. 


fyilde^  Serjt,  for  the  defendants.  Greooby. 

[Attorniei — Mmkinum  and  PotisJ\ 


A^aumed  Sittings  after  Hilary  Term,  at  Westm. 

BEFORE    LORD   CHIEF    JUSTICE    BEST. 


Trioos,  Administratrix,  v.  Nrwnhau.  /^eft.  la^;^ 

ASSUMPSIT,  on  a  bill  of  exchange,  against  the  defend-  ^  bill  accept- 

ant  as  acceptor.  ^^>  payable  at 

Pleas ^The  general  issue  and  the  statute  of  limitations,  attorney, is pre- 

Tfae  bill  was  made  payable  at  the  residence  of  a  Mr.  '*°*t^  ■^*  '*': 

^    ''  sonable  time,  if 

Gockerell,  a  solicitor.  presented  at 

The  notary's  clerk  proved  that  he  presented  it  about  ^J^eni^g  jn^ihe 

eight  o'clock  in  the  evening  in  the  middle  of  the  month  month  of  Fe- 

of  February.  '  TfTparty, 

when  he  is  ar- 
restedy  say, '*I 

Tisrcfcl^,  Serjt.,  for  the  defendant,  contended  that  the  shall  go  to  my 

presentment  was  not  made  at  a  reasonable  time.     He  ""°"bYdebt^ 

cited  Darhyshire  v.  Parker^  6  East,  3.  and  settle  it," 

such  statement 
is  sufficient  to 

Best,  C.J. Darhyshire  y.  Parker  Aoen  not  apply  to  t«kethe  case  oat 

'  ^  ■^■^  "^  of  the  statute 

each  a  case  as  this.  This  case  is  distinguishable  from  the  of  limitatiooa. 
case  where  you  are  to  give  notice  to  a  drawer.  This  is 
the  case  of  an  acceptor,  and  all  that  is  required  is,  appli- 
cation or  presentment  at  the  particular  place ;  and  a  pre* 
sentment  made  at  an  attorney's  office  at  eight  o'clock  in 
the  owning^  is,  I  think,  quite  in  reasonable  time. 

T  T  2 
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upon  which  the  acti^ 
or  note  thereof,  r* 
party  to  be  chav^ 
unto  by  him 
determinei' 
credit af    jJg   g 
under*  >  "l         ^ 


any 


VS. 


/ 


iiot  s. 
«iitations. 
alleges  a  pronii 
defendant  after  be  » 
.ciuand  by  a  very  wholesome . 
^1  of  a  new  promise  or  new  contract,  b 
euce  to  a  solicitor. 


.«? 


♦'^  ^i 


fiEST,  C.J. — It  is  not  necessary  that  there  shouiv 
new  contract  or  a  new  promise,  an  acknowledgment  is  h. 
that  is  required ;  for  if  a  man  acknowledges  a  debt  to  be 
still  due^  the  law  implies  a  promise. 

Verdict  for  the  plaintiff. 
Wilder  Serjt.,  and  Plait^  for  the  plaintiff. 
Taddjff  Serjt.,  for  the  defendant. 

[Attornies — Hemon  jr  />•  and  CarUr,] 


Feb.  l6fA. 


Best,  £sq.  v.  Qsborn. 


Action  on  the  warranty  of  a  horse. 

The  plaintiff's  groom  proved  that  he  paid  for  the  honct 


A  horse  was 
sold  under  a 
writteu  warran- 
tj«  contained 

in  a  receipt  for  the  purchase  ■  money,  which  was  given  to  the  buyer's  servant.  The  son  of  the 
seller  (who was  proved  to  have  been  present  when  the  bargain  was  made,  and  to  have  Kiedit 
other  tiroes  in  hi»  father's  bus'inc<>8,  but  never  to  have  sold  a  liorse  by  himself,)  got  the  recdpl 
back  from  the  servant  by  a  fraudulent  representation: — Held,  in  an  action  on  the  warnsij 
against  the  father,  that,  under  such  circumstances,  parol  evidence  uf  the  contents  could  Docte 
given,  but  that  the  son  must  be  called  as  a  witness.— -The  son  being  called,  proved  that  be 
went  for  the  receipt  by  desire  of  u  person  npmed  Tawney,  the  owner  of  the  horse,  for  whoa 
bis  father  sold  on  commission,  and  did  not  mention  the  subject  to  his  father  till  he  had  ob- 
tained it;  his  father  then  had  possession  of  the  receipt  for  a  very  short  time,  after  which  il,*B 
sent  to  Tawney :— Held,  that  this  fact  did  not  vary  the  case,  la  as  to  let  in  the  parol  tmiooiy* 


Triggs 
Newnham* 
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Tbe  sIieriflT's  officer  proYed,  that|  on  his  fsaying  to  die 
defendant  that  he  must  have  a  copy  of  the  warrant,  the  de- 
fendant  observed,  that  he  did  not  want  it,  for  he  ahodd 
go  to  his  attorney's  and  pay  the  debt  and  settle  it« 


Taddy^  Serjt — This  is  not  sufficient  to  take  tbe 
out  of  the  statute  of  limitations.  It  does  not  meet  this 
issue.  The  plaintiff  alleges  a  promise,  and  is  to  establish 
a  contract  by  the  defendant  after  he  has  been  discharged 
from  the  demand  by  a  very  wholesome  statute.  This  is  oo 
proof  of  a  new  promise  or  new  contract,  but  a  mere  refer* 
ence  to  a  solicitor. 


fiEST,  C.J. It  is  not  necessary  that  there  should  be  a 

new  contract  or  a  new  promise,  an  acknowledgment  is  all 
that  is  required;  for  if  a  man  acknowledges  a  debt  to  be 
still  due^  the  law  implies  a  promise. 

Verdict  for  tbe  plaintiff 

Wilde,  Serjt.,  and  Piatt,  for  the  plaintiff. 

Taddy,  Serjt.,  for  the  defendant. 

[Attoraies — Hemon  jr  />•  and  Corlir.] 
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Best,  Esq.  v.  Qsborn. 


Action  on  the  warranty  of  a  horse. 

The  plaintiff's  groom  proved  that  he  paid  for  tbe  honei 


A  horse  was 
sold  under  e 
writteu  warrmn- 
Xy,  contained 

in  a  receipt  for  the  purchase -money,  which  was  given  to  the  buyer's  servant.  The  son  of  tbt 
seller  (who  was  proved  to  have  been  present  when  the  bargain  was  made,  and  tu  have  acted  si 
other  times  in  his  father's  business,  but  never  to  have  sold  a  horse  bj  himself,)  got  the  recd^ 
back  from  the  servant  by  a  fraudulent  representation: — Held,  in  an  action  on  the  warmlj 
against  the  father,  that,  under  such  circumstances,  parol  evidence  uf  the  contenti  could  Ml bt 
given«  but  that  the  son  must  be  called  as  a  witness.— The  son  being  called,  prored  that  ht 
went  for  the  receipt  by  desire  of  a  person  named  Tawney,  the  owner  of  the  horse,  for  whoa 
his  father  sold  on  commission,  and  did  not  mention  the  subject  to  his  father  till  be  had  i^ 
tained  it;  his  father  then  had  possession  of  the  receipt  for  a  very  short  time«  after  which  it.MS 
sent  to  Tawney  :^Held,  that  this  lact  did  not  Yary  the  caie,  to  at  to  let  in  the  pwol  mtiBSi^ 
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Ettd  took  a  receipt,  and  that  the  defendants's  son  (who  was 
proved  to  have  been  present  at  the  time  the  horse  was  sold,) 
came  to  him  afterwards,  and  said,  that  he  had  seen  the 
plaintiff  at  Long's  Hotel,  and  was  authorized  by  him  to 
require  that  the  receipt  should  be  returned,  upon  which 
he  gave  it  up. 

« ■     . 

'  Notice  to  produce  it  had  been-  given,  and  the  answer  of 
Vaughan^  Serjt,  was,  that  the  defendant  had  it  not,  nor 
ever  had  it. 

Wilde^  Serjt.,  was  then  proceeding  to  examine  as  to  its 
contents 

Vaughan^  Serjt.,  objected.  They  should  call  the  son, 
to  whom  the  paper  was  delivered. 

>  ^/cfe,  Serjt.-JL.The  son  is  in  the  father's  service,  and 
was  in  his  company  when  the  horse  was  bought.  It  is 
the  same  as  if  the  father  himself  had  gone  and  demanded 
*  the  paper.  The  presumption  is  fair  and  natural,  that,  this 
being  the  same  business,  the  son  went  byjthe  father's  di- 
rection.    It  is,  primdfaciey  evidence  of  adthority. 

Best,  C.  J.  ..The  fact  of  the  son's  being  present  at  the 
bargain  one  day,  does  not  make  him  the  father's  agent  to 
go  another  day  and  require,  by  a  fraudulent  representa- 
tion, the  delivery  of  the  receipt. 

^  Wilde^  Serjt.,  then  proved,  in  order  to  establish  the 
agency  of  the  son,  that  he  had  been  seen  acting  in  his 
fiither's  business,  shewing  horses,  and    writing   in   the 

counting-house,  after  he  had  got  the  receipt  back. But 

the  witnesses  who  proved  it,  admitted  that  they  never  saw 
him  sell  a  horse  by  himself,  but  only  in  his  father's 
presence. 
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,i^  fiBsrr,  C.  J Thv  will  not  do. 

But 

OiBOEji.  fFiUkf  Serjt,.^!  tm  not  ieeking  to  fix  the  defcDiiMC 

with  any  contract,  but  I  am  raisinf  a  fair  preawaptioa 
tbatf  in  Ibis  businesg,  tbe  (on  was  acting  as  the  iatbar'a 
agent.    Supposing  that  there  were  no  express  directions 

^  to  do  tbe  particular  act,  yet  as  it  was  done  for  the  father's 

benefit,  it  will  affect  him.  Besides,  tbe  subae<|iieDt  ser- 
vice was  an  adoption  of  the  act  ootnplained  of. 

Best,  C.  J. I  am  clearly  of  opinion  that  this  is  oot 

evidence  of.  agency.  Tbe  son  can  only  afleei  hie  lather 
by  such  acts  as  are  expressly  authorized,  or  as  cimiis 
within  the  scope  of  a  general  authority.  It  is  not  pre- 
tended that  in  this  case  there  was  any  express  evthsrity. 
And  with  respect  to  the  general  aiitbority,  it  is  admitted 
that  the  highest  way  in  which  it  can  be  put  is,  that  tbe 
son  was  a  general  servant :  and  what  a  sitnatiob  wsnld  a 
master  be  in,  if  the  act  ef  his  servant  was  to  be  adarillsd 
to  shew  that  he  himself  was  party  to  a  fraud. 

Wildej  Seijt,,  then  called  the  defendant's  sod;  who 
stated  that  he  went  for  the  receipt  by  the  desire  of  a  Mr* 
Tawney,  who  was  the  owner  of  the  horse,  (Tawney,  as  it 
appeared,  having  stated,  that  the  defendant,  who  sold  for 
him,  had  warranted  without  his  authority),  but  did  sot 
tell  bis  father  before  he  went,  nor  till  two  or  three  dajs 
after  he  got  it.  When  he  told  his  father,  bis  father  mly 
said,  be  wondered  that  Tawney  had  not  got  it  before. 
The  witness  said  he  would  Hot  swear  that  he  did  not  give 
the  receipt  into  the  hands  of  his  father  before  be  sent  it  I0 
Tawney,  but  distinctly  denied  having  received  any  orders 
from  his  father  on  the  subject. 

fmde^  Serjt.,  then  proposed  to  give  parol  evidence  cf 
the  contents  of  the  paper,  contending  that  he  had  traced 
it  to  the  control  of  the  defendant.    A  defendant  cannot 
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say,  after  be  bas  had  notice  to  produce  a  document,  I  have 

delivered  it  to  anotber  person,  for  such  conduct  would 

prevent  a  plaintiff  from  giving  parol  evidence  in  such      Obborh. 

cases  at  all.    Young  Osborne's  going  was  in  the  coarse 

of  his  en»pIoyaienty  because  if  a  man  suffers  his  servant  to 

ge  Ob  the  employment  of  another^  apparently  closed  in 

bis  authority,  it  must  be  so  taken.    The  paper  was  suffi- 

eiendy  i»  the  father's  control ;  and  his  dispossessing  himh 

self  of  it,  or  his  servant's  doing  so,  will  not  prevent  my 

notice  operating. 

Bbst,  C.  J.^CbnsiBlently  with  the  rules  of  evidence,  I 
cannot  get  the  contents  of  this  paper.  If  the  father  had  it 
in  his  bands  he  could  not  keep  it.  The  son  was  the  agent 
of  Tawney  only.  I  quite  ag^ree  with  my  Brother  Wilder 
that  if  the  father  had  obtained  the  receipt,  he  could  not 
prevent  the  operation  of  notice  by  handing  it  over  to  an- 
other. I  would  not  suffer  a  man  in  possession  of  a  paper 
to  shuffle  it  out  of  his  custody,  for  such  conduct  might 
drive  the  other  party  to  call  a  most  unwilling  witness. 

fFildCj  Serjt,  then  consented  to  be  nonsuited ;  saying, 
he  could  not,  consistently  with  his  Lordship's  ruling, 
proceed  with  the  case. 

WildBf  Serjt,  and  Dwarris^  for  the  plaintiff. 

Vaugkan^  Serjt,  and  PkUU  for  the  defendant 

[Attoniies — Beavan  and  TmylarJ] 
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Fth*  t6fjk.  Harris  v.  Costar  anil  Otbenu 

If  the  declaro-     '-^ASE. 

tion,  in  an  ac-  The  decFaratioD  stated  that  the  defendants  were  pro^ 
case  against  prietors  of  a  mail-coach,  and  that  the  plaintiff  was  received 
coach-proprie-    ^g  ^  passenfifer,  to  be  carried  safely  for  a  certain  hire,  and 

tors,  for  an  in  '  ^  ,  /.  ■       »    ^      • 

jorj  received  that,  in  consequence,  It  becanle  the  duty  of  the  defendants 
turniiT  ©rj'  '^  ^o^Ty  htm  sofcly^  yet  that  they,  not  regarding  their 
coach,  ttate       duty,  did  not  take  proper  care,  but  suffered  the  coach  to 

that  it  was  their    »  iijjj  i.  i.^*  j  _ 

duty  to  carry  "®  ^^  overJoaded,  and  drawn  by  such  ticious  and  unman- 

the  plaintiff  ageablc  horscs,  that  it  was  overturned,  and  the  plaintiff 

certain  hire,  it  thereby  injured,  &c. 
does  not  mean        j||g  principal  witness  was  the  coachman,  who  stated, 

to  carry  safely  ■         ^  ■  ^  •         ^ 

at  all  events;     that  the  plaintiff  was  the  only  outside  passenger,  that  the 

fidentiysDiv"  ^"'x  '"SS^ff®  ^"  ^^^  ^^  ^^^  ^^®  Small  cascs  belonging 
ported  by  proof  to  a  persou  inside,  and  that  the  accident  occurred  in  con- 
doe  care.  sequence  of  one  of  the  leaders  being  startled  by  the  flap- 
ping of  a  cover  of  a  waggon  which  was  blown  to  and 
fro.  The  horse,  he  admitted,  had  been  only  used  as  a 
wheeler  till  within  four  or  five  nights  of  the  accident,  but 
had  no  vice,  and  was  a  very  fit  horse  for  a  mail, 

Vaughan^  Serjt.,  upon  this,  submitted  that  the  declara* 
tion  was  not  proved.  There  is  no  evidence  of  any  over- 
loading or  of  using  any  vicious  horses,  to  say  nothing  of 
the  form  of  the  contract,  which  is  quite  new,  that  a  pas* 
senger  is  to  be  carried,  like  a  bale  of  goods,  safely  at  ail 
events. 

t»  Best,  C.  J. I  shall  not  say  that  there  is  any  such  con- 

tract: but  there  is  evidence  to  go  to  the  jury  to  say,  whe- 
ther the  injury  resulted  from  some  ftegligence  or  impn^ 
priety  on  the  part  of  the  defendants  or  their  agents. 

Wildcy  Serjt — ^Our  objection  is,  that  in  all  the  counts 
such  a  contract  is  set  out  as  your  Lordship  says  is  not  a 
proper  one. 
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Best,  C.J. Is  not  this  declaration  in  the  common 

formf  I  understand  it  to  mean,  not  that  the  coach-pro- 
prietor will  ensure  the  limbs  of  his  passengers,  but  that 
he  will  take  aue  care. 
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Wilde f  Serjt. Here  is  a  contract  capable  of  proof,  and 

therefore,  after  verdict,  it  will  be  presumed  to  have  been 
proved.  The  form  of  the  declaration  is  the  same  as  it 
would  be  in  the  case  of  a  lost  parcel.  The  plaintiff  ought 
to  be  nonsuited. 

Toddy  J  Serjt. ^The  declaration  is  taken  from  that  in 

Brotherton  v.  Davis^  in  the  Exchequer. 

Best,  C.  J.,  assented,  and  repeated  that  he  thought  it 
was  in  the  common  form. 

Wilckf  Serjt. In  the  case  of  Brotherton  v.  Davisj  the 

point»  of  the  contract  not  being  proved,  was  not.  made. 
That  was  a  case  in  ^rror,  and  the  point  was  set  at  rest  by 
the  verdict. 

Best,  C.  J. The  point  did  occur,  and  Chief  Justice 

Dallas  said,  that  the  contract  need  not  be  proved  at  the 
trial.  If  it  had  been  the  first  time  that  this  form  had  been 
used,  I  should  have  said,  that  it  did  not  mean  that  the 
coach-proprietor  undertook  to  convey  safely  absolutely, 
but  that  it  was  to  be  construed  like  all  other  instruments, 
taking  the  whole  together,  and  meant  that  the  defendants 
were  to  use  due  care. 

VaughaHf  Serjt.)  inquired  if  his  Lordship  would  give 
them  leave  to  movet 


Best^  C.  J. If  you  had  made  me  doubt  I  would  have 

saved  the  point,  but  I  think  it  is  too  clear. 


H^smit 


*  Otheift 
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Famghtm^  Serm  thea  w^t  to  the  }mf^  eoHtettding  Aat 
ibe  giti  of  the  action  was  aegjigencti  and  that  itas  naga* 
by  the  evidence^ 


Best,  C,  J.^  then  gummed  up,  repeating  his  opinion 
apon  the  law,  and  leavii^  it  to  the  jury  to  aay,  arhMher 
they  thought  the  plaintiff's  injury  had  been  produced  bjr 
the  negligence  of  the  defendants  or  their  eerranta,  and  if 
ibey  did,  to  6nd  their  irerdict  for  him. 


Verdict  for  the  defendants. 


Taddy,  Serjt.,  and  Wighima^  for  the  plaintiff: 
Vmughmu^  and  WUdefSe^tM^  for  the  defendants. 


[Attornies— 7>rrW  $-  Swu  and  Hinrieh  ^  &] 


Ai^oumed  Sittings  ftfter  Hilary  Term,  at 

Ghtildlhail. 

BBTOBE  LOAD   CHIEF   JUSTIOli   BEST. 


'     ii< 


Peh.  tut. 


Leigh  v^  Smith. 


Ifgoodibetent  X  HIS  was  an  action  by  a  soap-boiler  at  Lirerpool, 
go  bj  ayesse]  ag^aiost  a  wharfinger  in  London,  to  recover  the  value  of  a 
to  an  J  place  on  hofifshead  of  tallow,  sent  to  the  defendant's  wharf  for  the 

the  coast  of 

Eogiaod,  the  purpose  of  being  conveyed  to  Liverpool  by  a  ship  called 
n^^L^T  ^®  ^^"'  ^^  "^^^^^  ^^^  plaintiff  had  never  received. 

hif  datjbyde- 

IWering  them  to  one  of  the  crew,  but  sboold  deliver  them  to  the  captain  of  the  vesset,  or  •one 
other  penon  in  aathoritj  on  board  it.  Semble,  that  it  it  his  datj,  either  by  himself  or  hb  ser- 
▼ants,  to  see  the  goods  put  on  board,  and  then  make  en  entry  of  the  shipment. 
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A  oasrmmm  prirped  Ihdt  be  d«po«iied  die  facigdiel^  with 
tlie  plaintiff  *s  direetioa  on  dkem,  at  tlie  wfanrfy  three  or 
four  yards  from  the  Yessel,  and  did.  not  tee  either  the  eepi 
tain  or  mate. 

The  mate  of  the  Mars  proved,  that  he  iTtceiTed  t#o 
hogsheads,^  directed  to  the  plaintiff,  and  no  more.  He 
also  said,  **  We  take  no  charge  of  the  good*  till  we  ac- 
tually take  them  on  board/' 

The  master  of  the  vessel  confirmed  the  mate's  testi- 
mony as  to  tbe  receipt  of  tw^o  hogsheads  only ;  hvtt  added, 
thilt  there  were  three  entered  in  the  wharfinger's  book^ 
and,  in  consequence,  be  looked  about  for  the  third,  bot 
wis  not  able  to  find  it* 


VauffhoHi  Serjt*,  for  tbe  defeddant..^  admit  that,  fchr 
the  wharfage,  the  wharfinger  is  bound  to  put  tbe  goodin 
into  the  charge  of  the  party  belonging  to  the  ship.  He 
does  not  undertake  to  ship  or  forward.  When  he  once 
calls  tbe  attention  of  tbe  people  of  tbe  ship  to  tbe  goods, 
he  has  done  his  duty* 

Bbst,  C.  J. — A  wharfinger  receives  goods,  arid  he  is 
to  keep  them  till  they  are  shipped ;  and,  further,  he  is  to 
see  that  the  persons  belonging  to  the  ship  do  in  fact  tfhip 
them. 

Vatighan,  Serjt.,  then  cited  the  case  of  Cobban  r^Ihwni 
6  Esp.  N.  P.  C.  41,  and  contended,  that  it  was  enough  for 
tbe  wharfinger  to  make  an  entry  in  his  book  of  the  goods, 
as  he  had  done  in  this  case^  saeb  entry  b^ing  notice  ttp 
the  captain,  and  throwing  upon  him  the  duty  of  searching 
fdt  tbem  tod  puttiag  them  on  bMTd. 

Best,  C.  J.  .-^If  tbe  entry  were  to  be  considered  enoilgbr, 
what  a  sitttation  woold  persons  be  in  if  tbe  goods  "Wete  to 
be  lost,  the  day  after  they  were  ftent,  thrdUgh  Che  ti^gli^ 
gence  of  tbe  wharfinger. 
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'  PoMghan^  Seijt._The  officer  of  the  ship  bm^  lomd  at 
his  own  convenience,  but  his  responsibility  commences 
with  the  notice.  If  the  goods  are  stolen  in  the  interme- 
diate time  between  the  notice  and  the  loading,  the  ship- 
officer  is  liable. 

Best,  C.J.  ..The  ship-officer  is  not  liable  till  begets 
the  custody  of  the  goods. 

VaughaUf  Seijt.,  then  called  the  defendant's  clerk,  who 
prored  that  the  hogshead  in  question  was  rolled  in  hii 
presence  to  within  three  or  four  yards  of  the  vessel;  that 
his  attention  was  called  away  for  some  time,  and  when'  he 
returned  he  did  not  see  it  there ;  that  he  entered  it  as 
shipped,  supposing  it  to  be  so;  that  he  could  not  say  whe- 
ther or  no  the  mate  was  immediately  on  the  spot  at  the 
time,  but  that  the  men  were. 

Vaughan,  Serjt.,  then  proposed  to  ask  a  wharfinger  tbit 
question :  ^  What  is  the  usage  with  respect  to  goods  that 
are  gfoing  coastwise  as  to  the  mode  of  delivery  into  the 
hands  of  the  captain  or  matef 

fFilde^  Serjt.,  objected. 

VaughaHf  Serjt.,  mentioned  again  Cobban  v.  Down^  be- 
cited. 


Best,  C.  J. — ^On  the  authority  of  this  case  1  shall  re- 
ceive the  evidence  of  the  usage. 

The  witness  then  stated  the  usage  to  be,  for  the  whar^ 
inger  to  receive  the  goods  and  keep  them  dry,  and  then 
ibr  the  ship's  company  to  come  and  roll  them  to  the  ship, 
and  for  one  of  the  clerks  to  take  an  account  of  their  being 
pkced  at  the  quay-side,  to  be  taken  to  the  ship,  and  that, 
from  such  time,  the  ship's  company  were  considered  to 
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tmke  the  charge.  Oo  his  croM-examination,  he  aaid,  ^  We 
deliver  to  the  mate  of  the  ship." 

*  •       '  ■ 

BesTj  C.J. I  am  .of  opinion  that  this  is  an  usage 

abundantly  in  farour  of  the  wharfinger,  and  that  it  ought 
not  to  be  extended.  If  it  could,  a  delivery  might  be  to  a 
cabin-boy.  A  wharfinger  must  prove,  by  distinct  evi- 
dence, that  he  delivered  to  the  mate  or  an  officer  of  the 
ship. 

VaughaUf  Serjt..^  Not  into  his  hands,  I  presume.  The 
matey  in  this  case,  was,  it  appears,  superintending  the 
loading. 

Wilde,  Serjt.,  then  replied. 

Best,  C.  J.,  called  up  the  mate,  who  said,  in  answer  to 
a  question  put  by  his  Lordship,  that  he  took  all  the  casks 
of  tallow  on  board  which  were  pointed  out  to  him. 

His  Lordship,  then,  in  his  charge  to  the  jury,  observed 

The  only  question  in  this  case  is,  has  the  cask  in  question 
been  lost  through  the  negligence  of  the  wharfinger  or  of 
the  master  or  mate  of  the  ship?  It  is  the  duty  of  .the 
wharfinger  to  see  that  goods  sent  to  him  ga  by  some  ship 
or  other.  It  is  not  by  his  servants  that  they  are  put  on 
board,  but  he  is  to  see  that  they  are  removed  by  the  crew 
of  the  ship.  I  question  if  the  case  which  has  been  cited 
is  not  a  little  too  narrow.  But  that  case  decides  that  there 
must  be  a  delivery  to  the  master  or  mate ;  and  I  should 
hope  that  a  wharfinger  never  will  be  held  to  have  done 
his  duty,  if  he  delivers  to  one  of  the  crew  only.  He  must 
deliver  to  some  one  in  authority.  The  clerk  to  the  de- 
fendant should  have  stood  by  and  seen  the  cask  taken  on 
board,  and  then  entered  it.  His  evidence  does  not  prove 
a  delivery  to  some  one  in  authority.  There  are  cases  in 
which  a  delivery  even  to  the  mate  will  not  do.     Suppose 
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tiif  mate  eannot  take  tlie  utiode  in  m  odo  daj,  and  thmf 
are  obliged  to  remain  till  the  next,  ne  man  in  bis  aenaas 
will  say  that  the  wharfinger  is  not  responsible  during  tbe 
inlerfening  time.  In  my  opinion,  it  is  tbe  doty  of  die 
wharfinger  to  say,  ^  There,  mate,  are  your  casks,  Jake  tbem 
on  board;"  If  the  came  strikes  you  so,  4hen,  the  plaintiff 
is  entitled  ib  a  verdict,  for  the  wbairfinger  4ias  net  done 
bki  dnty. 

Verdict  for  the  plaintiff. 

n^ilde,^8er|t.,  and  Parke,  for  tbe  plainttflT. 

Va^tghan,  Serjt.,  and  E.  Lawes,  for  the  defendaot. 
[Attorniefl— ^S'kiie  $•  /•  and  CUmk,  F.  4r£^0 


Feb.  tSfuL  GiLLHAN  and  Another  v.  Robinson. 


Assumpsit  for  goods  sold. 


If  a  tradesman 

HTiog  in  the  xbe  plaintiffs  resided  in  London,  and  tbe  defendant  at 

Goontrv  receiTe 

goods,  ordered  Driffield,  in  Yorkshire.    A  man,  named  Womack,  ordered 

oD  hu  behalf  bj  ^1^  ^^,  ^Q  behalf  of  the  defendant,  but  intercepted  tbem 

a  person  in  ®                                                                 \                       ^ 

London,  and  on  their  way,  and  applied  them  to  his  own  ose.    Womack 

STseTeraii™  ^^  bought  goods  of  the  plaintiffs,  as  well   as  of  other 

ttances,  he  u  bouscs,  scYeral  times  before,  as  the  agent  of  the  defend- 

Uable  for  goods  , 

furnished  on  an  ant,  for  which  the  defendant  had  paid. 

order  given  by 
snch  person  af- 

terwardsy  tho'  FioLUghun,  Scijt.,  for  the  defendant,  submitted,  diat  be 

ceive  th«n,'^*  was  not  liable.    It  would  be  most  mischievous  to  hold, 

such  person  that  becBuse  I  give  an  agent  authority  to  purchase  for 

having  appro-  ,                         o                    o                           0         m. 

priated  them  to  ^^9  ^t  is  to  give  him  an  unlimited  power  to  use  my  name, 

his  own  Dse.  j^^  j  pledge  my  credit  to  any  extent.    Suppose  I  admit 

the  proof  that  there  was  employment  in  certain  specific 
instances,  yet  a  jury  are  not,  thereby,  warranted  in  finding 
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the  exjuteiice  of  an  ttDlimited  autboFity,  nor  n  it,  indeed, 
any  evidence  to  go  to  them  of  such  a  fact.  General 
agency  may  be  presumed  in  cases  of  underwriting  poli- 
cies of  insurance,  or  drawing  bilk  of  exchange*  There, 
if  the  act  be  done  in  several  instances,  it  is  enough;  for 
the  nature  of  the  transaction  is  such,  as  to  raise  the  infer- 
ence of  authority,  fiut  the  case  of  ordering  goods  is  di£* 
ferent.  It  may  apply  to  an  ag^nt  abroad :  and  is  a  man's 
credit  to  be  pledged  all  oyer  Europe  f  It  is  better  to 
suffer  a  private  mischief  than  a  public  inconvenience* 
and  nothing  is  so  mischievous  and  inconvenient  as  to  im- 
ply a  general  authority  from  a  few  specific  instances. 
Jfon  constat^  but  in  those  instances  in  which  the  defend- 
ant recognixed  the  dealing,  Womack  had  a  particul^ 
authority. 
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Best,  C.  J. ^Tbere  is  abundant  evidence  to  go  to  the 

jury.  I  agree  that  one  transaction  is  not  enough  to  raise 
the  presumption  of  general  authority,  but  several  in- 
stances are,  I  think,  sufficient.  This  case  cannot  be  dis- 
tingruished  from  the  cases  of  master  and  servant,  unless 
the  jury  should  be  satisfied  that  Womack's  authority  was 
terminated  at  the  end  of  each  transaction.  One  of  two 
innocent  persons  must  suffer  for  the  fraud  of  a  third.  The 
defendant  should  have  notified  that  his  authority  only  ap- 
plied to  the  particular  transaction;  and  if  he  held  out  the 
party  as  his  agent,  and  the  seller  trusted  him  upon  that, 
the  defendant  is  the  one  of  the  two  innocent  persons  who 
ought  to  suffer. 

From  the  evidence  on  the  part  of  the  defendant,  it  ap- 
peared that  he  gave  Womack  written  instructions,  by 
letters,  as  to  what  he  was  to  buy  for  him. 


Wildej  Serjt.  replied ..^Tbe  question  is  not,  what  were  the 
private  instructions  of  the  defendant  to  Womack,  but  how  he 
sanctioned  Womack  in  connection  with  the  London  houses. 
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The  London  booses  would  not,  by.  the  course  of  bosineiSf 
seethe  letters.  They  have  no  means  of  knowing  whether  s 
man  is  a  general  or  particular  agent  except  by  the  way  in 
which  the  principal  acts.  The  defendant  ought  to  have 
said,  Do  not  trust  Womack  generally  for  me,  but  alwajrs 
ask  him  for  his  letters.  Evidence  can  never  g^  higher 
than  this.  Here  is  payment  to  several  houses  as  well  m 
the  plaintiffs,  for  goods  received  through  Womack's  or* 
ders.  fFhitehead  v.  2\icketif  in  16  East  (a),  decides,  that 
private  instructions  cannot  limit  a  general  authority. 


Best,  G.  J. ^Upon  |>^inciple,  if  a  man  holds  another 

out  to  the  woFid  as  his  general  agent,  he  is  responsible 
for  his  acts ;  and  it  is  important  that  it  should  be  so,  he- 
cause,  otherwise^  a  man  might  accredit  another,  and,  after 
he  had  cheated  many  to  their  ruin,  turn  round  and  say, 
Though  this  man  appeared  as  my  agent,  yet  be  had  no 
authority  from  me.  You  must  be  iiatisfied,  not  only  that 
the  goods  were  ordered  for  the  defendant,  but  that  the 
authority  of  the  party  ordering  them  was  so  far  recognized 
as  to  render  the  defendant  responsible.  It  is  admitted, 
that,  in  the  cases  of  policies  and  bills  of  exchange,  agency 
is  proved  by  several  instances.  This  feature  in  the  law 
of  agency  is  not  confined  to  those  cases,  but  applies 
equally  and  similarly  to  the  ordering  of  goods. 

Verdict  for  the  plaintiA. 

fFildCf  Seijt.,  and  F.  Pollock^  for  the  plaintiffs. 

Vaughatif  Seijt.,  and  Parker  for  the  defendant. 


[  Attomiet— TTtUtf  ^  Co.  and  Eyre  j-  C] 


(c)  P.  400. 
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Kbrrison  v»  CSqaiswqiitii^ 


Feft.  9«lA. 


JL  HE  plaintiff  wai  tito  pt^prietOF  ef  a  stage-coach,  and  in  an  action, 
broaght  this  action  to  recover  damages  for  an  injury  done  ?' *V'*''"2L- 
to  his  coach  by  the  negligent  driving  of  defendant's  carter,  coach  by  a  cart* 


The  man  who  drove  the  coach  was  called  as  a  witness  j,  n^^compe- 

tent  witneu  for 
the  plaintiff* 
witbMita  ttr 


for  the  plaintiff. 


Pellf  Serjt.,  submitted  that  bt  must  be  released,  on  the  ^^^^ 
authority  of  Mar&h  v.  Footf  6  Moore,  608  (a). 

Brst,  C.  J, — My  own  opinion  wq«U  hav^  beivi  the 
•(hav  way ;  biil  as  the  Court  ^  Coiwdon  Plm^  have  so 
decided,  I  am  hoqni  by  Hisir  wthority. 

Holt  mentioned  that  Mr«  Jwlifie  Biyi^bv,  all  through 
the  Circuit,  ruled  in  a  contrary  manner. 

Best,  C.  J. The  Court  of  Ceaiiiioii  F\e9»  bufing  dei* 

cided  the  question,  the  opinion  of  a  Judge  at  JVm  Prius^ 
howtver  rtspeetable,  caupot  justify  me  in  ruliugin  oppo- 
sition to  t|i^t  4^^ion. 

• 

WiUki  86rjt»»  as  ami^¥A  omrw^  meptim^d»  Ibat  the 
Couil  of  Kiog^a  Qewh  bod  lately  r^^ogoised  the  oaae  of 
Mariih  v.  Foot. 

Verdict  for  the  plaintiff. 


(«)  The  case  of  MwUk  v.  FbM 
It  an  aotioii  for  negliisenDy 
driving  a  yiail-CQach  K^aitift  a 
hone,  which  was  drawing  the 
p1aintiff*s  waggon,  by  which  it 
was  killed ;  and  it  was  there  held, 
that  the  pliuntUr*a  waggofier  was 
aQt  *  cwupctent  witpeas  tP  prqyc 


that  the  accident  waa  cauaed  by 
the  f|uU  of  the  wail*cQacbi|aii, 
without  a  release  from  the  plain- 
tiff; because,  if  the  accident  was 
caused  by  his  own  fhnH,  the 
plaintiff  might  bring  an  action 
tgainal  hiS). 


UU 
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^1825^  Faughan,  Serjt^  and  Holt,  for  the  plaintiff. 

Kerrison 

CoATswoRTH.  ^^^^f  Seijt.,  fof  the  defendant. 


[Attorniei— ^ilfay»  Sen.  and  Willey.^ 


FA.  £8iA.     Brinley  and  Another,  Assignees  of  Horne,  a  Bankrupt,  r. 

Kino. 

The  declara.      ASSUMPSIT,  fof  wages  due  to  the  bankrupt,  as  master 
tionsof  a  bank,  ^f  ^^  ^M^,  India  ship. 

rnpl  to  a  party  * 

with  whom  he        Proof  having  been  given  of  several  sales  to  Horne,  of 

K)ec*tin°his'*"    goods  to  be  exported, Wilde,  Serjt.,  in  answer  to  a 

transactions  m    question  from  Best,  C.  J.,  stated,  that  he  relied  upon  such 

trade,  are  not  ^  ^   i  i  •  i_  •  ^     j  - 

evidence  to       P«>of  as  establishing  a  trading. 

prove  the  trad- 
ing of  soch 

bankrupt.  Best,  C.  J.,  intimated,  that  there  must  be  evidence 

given  of  some  act  of  selling. 

A  witness  was  then  called,  who  stated  that  he  had  had 
conversations  with  Horne  before  his  bankruptcy. 

Wilde,  Serjt.,  put  this  question ^*^  What  did  you  learn 

from  hira  in  those  conversations  respecting  his  transac- 
tions in  trade  f" 


Pell,  Serjt.,  objected.  This  is  not  a  legitimate  question, 
on  the  broad  principle,  that  a  bankrupt  is  not  a  competent 
witness  to  prove  any  fact  which  is  necessary  to  support 
his  commission.  The  declarations  enquired  after  might 
be  made  in  contemplation  of  bankruptcy. 

Tindal,  on  the  same  side.  The  admissions  of  a  bank« 
nipt  are  received  ex  necessitate,  and  only  in  equivocal 
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cases,  as,  for  instance,  to  make  out,  when  be  was  going  in 

a  coach,  with  what  intent  he  was  sfoinsr.     But  that  which      Brihley 

1.         i_      1  .    t  .    iV      I  ^  Another 

IS  now  sought  to  be  done,  is  beyond  all  rule.  v. 


Kino. 


WildCf  Serjt,  contra. The  declarations  of  a  bankrupt 

are  evidence  to  prove  the  petitioning  creditor's  debt.  De- 
clarations of  motives  are  receivable,  whether  the  acts  are 
equivocal  or  not.  If  the  admission  of  ihe  bankrupt  is 
receivable  to  prove  the  debt,  why  not  to  prove  the 
trading?  The  admission  I  seek  to  give  in  evidence  is 
not  made  by  the  man  after  he  has  done  trading,  but  at  the 
time  of  his  dealing,  and  to  the  party  with  whom  he  is 
doing  business. 

Pellf  Serjt. The  ground  on  which  the  acknowledg- 
ment of  a  bankrupt  is  evidence  of  what  is  due  to  the  pe- 
titioning creditor  is,  that,  at  the  time  he  makes  it,  he  is 
charging  himself  with  a  debt. 

Best,  C.  J — I  think  it  is  a  general  rule,  that  nothing 
which  a  bankrupt  says  can  be  given  in  evidence  to  sup- 
port his  commission.  But  there  are  exceptions  to  this 
rule;  and  one  is,  when  the  declaration  accompanies  an 
act,  because  there  is  no  other  mode  of  explaining  the  act. 
Another  exception  is,  where  he  makes  admissions  to  de- 
crease his  estate.  All  that  relates  to  the  bankruptcy 
should  be  proved  by  other  witnesses. 

Verdict  for  the  defendant. 
Wilde  J  Serjt.,  and  C kitty  y  for  the  plaintiffs. 
Pellj  Serjt.,  and  Tindal^  for  the  defendant. 
[Attornies — Freeman  ff  JET.  and  Sweet  ^  Co.] 


See  the  caae  of  Parker  v.  Barker^  S  Moore,  92d. 
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Norton  v.  Herron. 

If  a  man  de-       '  HIS  wRs  an  action  to  recover  damages  for  tbe  breach 
icribe  himself,    of  an  agreement  in  the  followinir  terms  :-^ 

in  the  begin-  ^ 

ning  of  an  a- 

^ra°?eaie  **  Memorandum  of  an  agreement  made  this  ]4tb  day  of 

as  making  it  on  April,    1824,   between   George   Herron,  on   the   behalf 

other,  bntin'the  ^^  Edward  Barroo,  of  the  one  part,  and  James  Norton  of 

sobseqoent  part  the  Other  part,  to  wit,  first,  the  said  George  Herron  doth 

of  it  say  that  he    .        ,  i  •  i    v  -^.t 

will  ezecQte  the  hereby  agree  to  execute  unto  the  said  James  Norton  a 
lease,  he  is  per*  i^agg  Qf  q]]  ||||||  messuage,  &c.  situatc,  &c.  late  in  the 

sonallj  liable.  ° 

possession  of Nicholls,  to  hold,  from  tbe  12di  of 

May,  being  the  half-quarter  between  Ladj-day  and  Mid* 
summer  now  next  ensuing,  for  seven,  fourteen,  or  twenty* 
one  years,  at  and  under  the  annual  rent-of  190/.**  &c 

A  tenant,  who  was  in  possession,  refused  to  quit,  and 
the  plaintiff  could  not  obtain  his  lease. 

Pe//,  Seijt,  on  behalf  of  the  plaintiff,  contended  that 
the  defendant  had  rendered  himself  personally  liable, 
though  he  had  described  himself  at  the  beginning  of  tbe 
agreement  as  making  it  on  tbe  behalf  of  another.  He 
cited  the  cases  of  Appleton  v.  Binks^  5  East,  148,  and 
Burr  ell  v.  JimeSf  3  B.  &  A.  47. 

Vaughan^  Serjt.,  for  the  defendant,  contended,  that  Ap- 
pleton  V.  Binks  did  not  apply,  inasmuch  as  that  was  an  ac- 
tion of  covenant,  and  not,  like  the  present,  merely  iissump- 
sU.  The  terms,  heirs,  executors,  and  administrators,  used 
in  that  case,  shew  an  intention  to  bind  the  heirs,  &c 
though  the,  party  is  described  as  only  agent.     But,  in  tbe 

present  case,  all  that  the  party  says  is, I,  as  agent  for 

Barron,  ag^ree  that  Barron  shall  gjant  a  lease.  Tbe  dfr> 
fendant  has  no  interest  in  the  subject^matter-of  the  agree* 


HILARY  TERM,  6  GEO.  IV. 

tnent.  It  appears  from  the  second  case  cited,  that  the 
parties  intended  to  be  bound  personally,  and  that  the  word 
solicitors  was  mere  description.  It  was  evidently  their 
intention  to  pay  the  money  there  sought  to  he  recovered ; 
but  it  could  not  be  the  intention  of  the  defendant  in  this 
case  to  make  himself  personally  liable.  The  rule  of  re* 
spondeat  superior  applies  wherever  there  is  a  known 
principal. 
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NORTOV 

V, 

Herrom. 


Best,  C.  J. It  is  said,  that  as  the  defendant  entered 

into  the  contract  on  behalf  of  Barron,  therefore  the  action 
should  be  brought  against  Barron.  The  case  of  the  deed 
is  stronger  than  this:  but  the  last  case  cited  was  that  of  a 
simple  contract.  In  that  it  was  held  that  the  word  solici- 
tors was  mere  description,  and  I  cannot  distinguish  be- 
tween that  case  and  the  present;  and  [  am  of  opinion  that 
the  agreement  is  binding  on  the  defendant.  The  calies  of 
brokers  are  different,  because,  there,  the  fact  of  agency  is 
known  to  every  one;  but,  in  this  case,  the  man,  after  de- 
scribing himself  as  agent,  goes  on  to  contract  in  his  own 
name. 

Verdict  for  the  plaintiff*. 

Pell  and  Wilde,  Serj^.,  and  F.  KeUy,  for  the  plaintiff! 

Vaughan^  Serjt.,  for  the  defendant. 

[Attoroies — T.  Benntti  and  CollingwQod,} 


Rowland  v.  Ashby  and  Another. 


March  S(L 


Assumpsit  for  goods  sold.  •      ETidcnc*  maj 

It  became  necessary,  in  the  course  of  the  defence,  to  be  given  by  pa- 
rol of  material 
facts  which  (raoipired  at  an  examination  before  Commitsionert  of  Bankrapt,  but  which  were 
not  taken  down  in  writing.  ^ 


Rowland 

V, 
ASRBY 

&  Auotber. 
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prove  a  partnership  between  the  plaintiff  and  bis  son,  who 
had  been  a  bankrupt ;  and  to  do  this,  fFitde^  Seijt.,  asked 
the  attorney  who  produced  the  written  examination  of  the 
father  under  the  commission,  whether  the  father  had  not, 
at  such  examination,  admitted  the  partnership? 

Vaughanf  Serjt.,  objected.  They  are  concluded  by  the 
written  examination,  and  cannot  be  allowed  to  give  parol 
evidence  of  any  thing  in  addition  to  it.  This  case  is  ana- 
logous to  those  which  occur  under  the  statutes  of  Philip 
and  Mary  in  cases  of  felony ;  and,  under  those  statutes,  it 
would  not  be  permitted  to  add  any  fact  not  taken  down 
by  the  magistrate. 

Best,  C,  J. 1  shall  presume,    in  the  first  instance, 

that  every  thing  that  was  material  was  taken  down ;  hot 
if  evidence  is  offered  to  me  of  the  contrary,  I  think  I  most 
receive  it. 

TFildcj  Serjt.,  mentioned  the  case  of  one  Peacock^  who 
was  tried  for  murder  at  Kingston,  in  which  Rooke,  J., 
(Garrow,  B.,  being  defendant's  Counsel,)  admitted  parol 
evidence  of  something  which  passed  before  the  Coroner, 
but  which  he  had  not  taken  down. 


Best,  C.J. 1  think  it  is  proper  evidence  to  go  to  tbe 

jury.  It  is  matter  of  strong  observation  to  them  that  it  is 
not  likely  any  thing  important  did  pass,  or  else  it  would 
have  been  taken  down.  I  do  not  see  how  I  can  g^t  over 
receiving  tbe  evidence. 

Vaughan^  Serjt.,  and  Richards^  for  the  plaintiff. 

# 

fFildefSerjUj  and  Chilty^  for  the  defendants. 

[At(oriiiei»-— M^.  Jones  and  Stephens.] 
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BBFORB    MR.  BARON    OARROW  &  MR.  JUSTICE    IJTTLEDALE» 


OXFORD  ASSIZES* 
{Civil  Side.) 

BEFORE    MR.  JUSTICE    LITTLBDALE. 

1825. 

Brown  v.  Tanner.  March  3d. 

Assumpsit.  Auumpiit  ue. 

The  first  couut  of  tbe  declaration  stated,  that  there  had  ^^f  revoking  a 

.  subinissiOD  to 

been  an  action  commenced  by  tbe  defendant  agamst  tbe  arbitration,  not 
plaintiff  on  tbe  warranty  of  a  horse,  and  that,  on  the  6th  "°f '^^^^^  ^ 
of  April,  1824,  an  agreement  was  entered  into  by  tbe  par-  made,  aliho*  it 
ties,  who  agreed  with  each  other,  that  each  of  them  would  preg^'Bgree-  *' 
*•  well  and  truly  stand  to,  obey,  abide,  observe,  perform,  ment  not  to  re- 
fulfil,  and  keep  the  award,  order,  arbitrament,"  &c.  of  the  words 
John  Richmond  and  Joseph  Lousley,  so  that  they  made  ""S'^"  '^ 

^  •  stand  to,  abide, 

their  award  before  the  26th  of  April,  in  the  year  afore-  perform,*'  &c. 

said ;  and  in  case  they  did  not,  that  the  parties  would  I^^^^^^cm^'^' 

**  well  and  truly  stand  to,  obey,  abide,  observe,  perform,  the  plaintiff 

fulfil,  and  keep  the  award,"  &c.  of  Thomas  Pocock,  so  that  Jhaf  tiiVd"e^ 

he  made  his  award  before  the  10th  of  May:  and  that,  in  fond»nt  agreed 

consideration  thereof,  and  that  tbe  plaintiff  had  under-  and  that  he 

ivould  not  revoke 
and  lay  as  abreacli,  thatthe  defendant  hindered  the  umpire  from  making  his  award,  by  revoking; 
with  such  counts,  the  plaintiff  may  join  counts  on  the  award,  and  the  Judge,  at  the  trial,  will 
not  put  the  plaintiff  to  elect  which  set  of  counis  he  will  go  upon;  and  if,  in  giving  damages  on 
the  counts  tor  revoking  the  submisiiun  before  award  made,  the  jury  include  the  expenses  of 
tbe  award,  the  Court  above  will  not  grant  a  new  trial,  as  sacb  a  mistake  ought  to  have  been 
mentioned  at  Nisi  Prius, 
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taken  to  perform,  &c.  the  said  agreement,  the  defendant  an* 
dertook,  &c.  to  perform,  &c.  ^  and  that  he,  the  said  defend- 
ant,  would  notreveke  the«aid  fettbmissi^n,'*  or  lliietiuthority 
of  the  said  arbitrators  and  umpire,  or  prevent  them,  or  any 

of  them,  from  making  an  award. It  was  averred,  that  the 

time  had  elapsed  without  ibe  arbitrators  making  any 
award,  and  that  the  umpire  was  ready  to  do  so,  yet,  the 
defendant,  ^ot  reg^ing,  kt.  befbtt  the  time  ft>r  ihte  mi- 
pire  to  make  his  award  had  ejcpired,  to  wit,  on  the  96th 
of  April,  revoked  his  said  submission,  hindered  and  pre- 
vented the  arbitriitOfs  Yroiti  n^akittg  tfa^ir  award,  and  the 
umpire  from  making  his  umpirage^  by  means  of  which  the 
plaintiff  had  lost,  &c. 

The  second  cidtoat  was  nearly  aimilar^  aad  stated  the 
contract  in  the  same  way  as  the  first  count;  but  the 
breach  was  laid  to  be,  that  the  defendant  **  wrongfully 
revoked  his  submission,"  so  as  to  prevent  the  arbitrators 
and  umpire  from  making  an  award. 

The  third  and  fourth  counts  were  on  *tiie  a#artl,  and 
there  were  also  the  comthon  money  counts.  Fliea..<3e* 
neral  issue. 

The  plaintiff's  Counsel  opened  a  case  upon  the  award, 
but  stated,  that  if  the  defendant  set  up  as  a  defence  to 
that,  that  he  had  revoked  his  submission,  su^h  defebce 
would  establish  a  case  for  the  plaintiff  on  the  firrt  aad 
second  counts. 

The  defendant's  Counsel  insisted,  that  .the  learned 
Judge  ought  to  put  the  plaintiff's  Counsel  to  elect  which 
set  of  counts  he  would  go  upon,  as  they  were  incoikipati* 
ble  claims,  and  he  therefore  ought  to  go  on  the  award  as  a 
good  award ;  or  if  be  said  the  submission  was  wrongfully 
revoked,  if  that  was  actionable,  he  might  gti  on  tfMse 
cdlints,  abandoning  the  others. 

LiTTLBDALE,  J — If  thc  couots  canuot  be  joined,  you 
might  have  demurred :  but  as  the  record  is  here,  the 


OXFORD  CIRCUIT,  e^BO.  IV. 

plaintiff  may  go  on  all  bis  counts,  and  if,  at  the  end  of  the 
cause,  I  think  a  case  is  made  out  on  any  one  count,  on 
that  count,  which  ever  it  is,  I  must  direct  a  verdict  for  the 
pl^ntiff. 

The  agreement  of  submission,  dated  April  6,  1824,  was 
th^n  put  in.  It  was  not  under  seal,  and  was  a  submission 
to  **  stand  to,  obey,  abide,  observe,  perforin,  fulfil,  and 
keep,''  the  award  of  the  arbitrators  and  umpire  bef6re 
mentioned,  but  it  contained  no  express  agreement  that  the 
parties  would  not  revoke  the  submission,  nor  that  they 
would  not  hinder  the  arbitrators  or  umpire  from  makinjg^ 
their  award. 

The  award,  dated  on  the  6th  of  May,  was  also  put  in, 
by  which  the  umpire  awarded  the  defendant  to  pay  to  the 
plaintiff  19/.  18f.  including  the  costs  of  the  reference  and 
of  the  award. 

For  the  defence,  a  deed  executed  by  the  defendant 
was  put  in :  it  was  dated  April  26th,  and  by  it  the  de» 
fendant  revoked  the  authority  of  the  umpire ;  and  a  wit- 
ness proved  that  this  deed  was  read  over  to  the  umpire 
on  that  day. 


LiTTLEDALB,  J.,  rulcd,  that,  upon' this" evidence,  the 
plaintiff  was  entitled  to  a  verdict  on  the  first  and  second 
counts,  on  the  authority  of  Fyniar^s  case,  8  Co.  82  a.,  and 
that  the  proper  measure  of  damages,  for  such  injurious 
revocation,  was  the  sum  the  plaintiff  would  have  received 
if  the  defendant  had  not  so  revoked. 

Verdict  for  the  plaintifll^Damages  19/.  18f. 

Taunton  and  Chilton^  for  the  plaintiff. 

CuTwood  and  Carringlonf  for  the  defendant. 


[Mtmnm-HoUur  and  Skttn.^ 


CASES  ON  THE 


April  2Uf. 


COURT  OF  EXCHEQUER. 

BEFORE  ALEXANDER,  C,  B.,   GRAHAM,  O ARROW,  AND 

HULLOCK,  Bs. Id  Bank. 

Carringion  moyed  for  a  rule  nm,  for  a  new  trial :  Istf 
because  the  Judge  ought  to  have  put  the  plaintiff  to  elect 
which  set  of  counts  he  would  go  upon,  the  two  sets  of 
counts  being  for  incompatible  claims.     If  it  had  appeared 
in  the  record  that  it  was  the  same  submission  that  the  de- 
fendant was  charged  with  revoking  in  one  set  of  counts, 
while  in  the  others  he  was  sued  for  not  obeying  a  good 
award  made  upon  it,  that  would  have  been  a  good  ground 
of  demurrer ;  and  the  learned  Judge  ought  not  to  allow  a 
party,  at  the  trial,  to  go  upon  claims  so  contradictory  that 
he  could  not  state  them  in  his  declaration.     The  present 
declaration  could  not  be  successfully  demurred  to,  be- 
cause, 7wn  constat^  but  there  were  two  submissions,  one 
followed  by  an  award,   and  the  other  revoked  before 
award  made.    The  practice  at  the  trial  is  assimilated  to 
the  rules  of  pleading;  what  is  a  departure  in  pleading  is 
a  variance  at  the  trial,  and  the  like. 


HuLLOcK,  B. — ^You  had  better  proceed  to  your  next 
point.  In  declarations,  it  often  happens  that  the  claims  in 
different  counts  are  incompatible.  You  declare  on  a  bill, 
and  if  that  fails,  you  may  resort  to  a  count  for  goods  sold, 
which  were  the  consideration  of  it;  these  are  incompatible, 
for  if  the  bill  is  good,  you  can  have  no  claim  for  the  goods. 

Carringion. A  second  point  is,  that,  as  the  submis- 
sion was  not  under  seal,  and  as  there  was  no  express 
agreement  not  to  revoke,  the  recal  of  the  authority  of  the 
umpire  was  not  a  ground  of  an  action.  3rcL  That  the 
declaration  was  not  supported  by  the  evidence,  the  de- 
claration stating  an  agreement  to  submit  and  not  to  rt* 
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voke.  Now  there  was  no  evidence  of  the  latter  part  of  it, 
and  on  that  part  the  breach  was  assigned.  And,  4^A, 
That  the  learned  Judge  directed  the  verdict  for  too  large 
a  sum,  as  the  19/.  18«.  included  the  stamp  on  which  the 
award  was  written.  Now,  as  the  award  was  after  a  re- 
vocation, the  defendant  could  not,  at  any  rate,  be  charged 
with  that. 

The  Court  granted  a  rule  nisi. 
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The  learned  Judge's  report  having  been  read,  their 
Lordships  held,  that  the  error  in  amount  of  the  damages 
ought  to  have  been  mentioned  to  the  Judge  at  the  trial ; 
and  it  ought  not  to  be  made  the  ground  of  the  great  ex- 
pense of  a  new  trial,  that  the  verdict  was  taken,  by  mis- 
take, for  305.  or  40«.  too  much. 


May  nk. 


Taunton  and  Chilton  shewed  cause  on  the  other  points. 
Every  submission  to  award  contains  an  implied  promise 
not  to  revoke,  which  the  party  breaks  by  revoking  such 
submission.  If  a  party  agrees  to  stand  to  an  award,  and 
puts  it  out  of  his  own  power  to  do  so,  he  is  as  much  guilty 
of  a  breach  of  the  agreement  as  if  he  lets  the  award  be 
made  and  then  disobeys  it.  It  has  been  long  settled, 
that  if  a  party  agrees  to  do  a  thing,  and  by  his  own  act 
makes  it  impossible,  he  thereby  breaks  his  agreement. 

Alexander,  C.  B. I   will  put  this  case:  Suppose  a 

man  revoke  his  submission  for  due  cause,  as  that  he  finds 
out  that  the  arbitrator  had  secret  meetings  with  the  oppo- 
site party,  would  he  then  be  liable  on  the  implied  as- 
sumpsit? 

Tatuiton. I  apprehend  he  would,  but  that  would  go 

in  mitigation  of  damages. 

Alexander,  C.  B. It  can  hardly  be   law,  that  if  a 

man  finds  out,  just  in  time  to  save  himself,  that  he  has 


i 


truBted  people,  who  are  groifdymiscoiiduGtiDg  ihemselyes, 
thai  he  19  obliged  to  pay  tbem  dainagef  and  costoi  becaQjie 
he  deprives  tbem  of  an  aatbority  tbat  tbey  are  abusing. 


Carrington^  in  support  of  tbe  rule.-.Tbere  is  no  case  of 
an  action  for  revoking  a  submission  which  was  not  under 
seal,  and  in  no  case  is  this  implied  €LS9umpsit  ever  men- 
tioned.   In  Fymor*s  case,  8  Co.  82  a.,  it  is  laid  down,  that 
a  submission  is  in  its  nature  revocable,  though  it  is  made 
irrevocable  by  its  terms ;  if  it  is  by  obligation,  the  pe- 
nalty becomes  single;  but  if  it  is  without  obligation,  the 
party  **  shall  lose  nothing,  for  ex  nudd  submissicne  nan 
oritur  action**  and  for  this  the  Year  Book,  6  Edw.  4,  S  b. 
is  cited,  which  goes  to  exactly  the  same  effect  as  does 
Bro.  Abr.  tit.  Arhitrament^  pi.  35 :  and  in  the  judgment  of 
GiBBs,  C.  J.,  in  the  case  of  Lee  v.  Jo$eph^  6  Taunt.  452, 
that  doctrine  is  also  recognised.     In  the  case  put  by  my 
Lord  Chief  Baron  of  cheating  arbitrators,  it  is  absurd  to 
contend  that  a  party  would  be  liable  to  an  action  of  a*- 
sumptii;  and  I  submit  that  a  submission,  not  under  seal, 
is  in  law  an  authority,  and,  like  every  other  authority,  it 
is  lawfully  revocable,  and  that,  for  revoking  it  per  se^  no 
action  lies;  but  that  if  a  party,  by  an  injurious  revoca- 
tion, causes  damage  to  the  opposite  party,  he  is  liable,  in 
a  special  action  on  the  case,  for  the  exercising  of  a  lawful 
power  to  the  injury  of  another,  on  the  principle  of  the  role 
sic  tUere  iuOf  &c.  there  being  many  cases  where  a  party  is 
liable  to  an  action  on  the  case  for  doing  a  thing  in  itself 
lawful,  but  which  works  injury  to  another,  as  in  cases  of 
nusance,  and  the  like.    The  other  point  is,  that  the  evi- 
dence does  not  support  the  declaration.     The  first  and 
second  counts  state  an  agreement  to  stand  to,  &c.  and  not 
to  revoke^  and  the  breach  is  assigned  on  the  latter  part. 
Now,  the  as^reemeot  in  evidence  did  not  contain  any  sti- 
pulation not  to  revoke,  and  was  therefore  materially  dif- 
ferent from  the  agreement  stated  in  the  declaration.    It 
has  been  said,  that  if  a  party  agrees  to  stand  to  an  award, 


OXFORD  CIRCUIT,  6  GfiO.  IV. 

and  by  his  own  act  prevents  any  from  being  made,  be 
breaks  bis  agreement.  But,  then,  the  plaintiff  sbonid 
have  declared  on  it  as  an  agreement  ^'to  stand  to  the 
award,"  and  have  laid  it  as  a  breach,  that  the  defendant 
did  tiot  **  sUnd  to  the  award  :'^  and  if,  at  the  trial,  Ibe 
plaintiff  had  given  sucb  facts  in  evidence,  as,  in  the 
opinion  of  the  learned  Judge,  would  support  that  breach, 
he  would  be  entitled  to  a  verdict. 


057 


18S5. 
Brown 

Takneiu 


Alexander,  C.  B. We  shall  consider  of  this  case. 


The  Court  now  g^ve  judgment  on  the  application  for  a 
new  trial. 

Alexander,  C.'B. — ^This  was  an  action  agailist  the 
defendant  upon  an  award.  The  parties  agreed  to  refer 
to  two  arbitrators,  so  that  they  made  their  award  by  a  cer- 
tain  day,  and  if  they  did  not  make  any  award  in  time,  it 
was  then  to  go  to  an  umpire.  Before  the  umpire  had 
made  his  award,  which  he  did  on  the  5th  of  May,  the  de- 
fendant, by  a  deed,  dated  on  the  26fh  of  April,  revoked 
the  authority  of  the  umpire.  This  action  was  brought 
for  the  defendant's  not  standing  to,  and  abiding  by,  th« 
awalrd  of  tbfe  umpire,  and  we  think  the  verdict  should  not 
be  s^t  aside.  We  think  the  action  maintainable  in  its 
present  form.  In  Vynior*s  case,  we  find  that  a  submission 
is  conntermandable,  but  that,  on  a  countermand  of  it,  the 
obligee  shall  take  the  benefit  of  the  bond,  because  the 
other  party  does  not  ''stand  to,  and  abide"  by, the  award; 
and  if  one  prevents  an  award,  be  thereby  breaks  his 
agreement  to  ''  stand  to,,  and  abide  by,  the  award."  In 
the  very  recent  case  of  tVarhurton  v.  Stortj  Lord  Chief 
Justice  Abbott  went  upon  that  doctrine.  If  a  man  makes 
a  condition  impossible,  he  thereby  makes  himself  liable 
to  the  penalties  of  a  non-performance  of  it.  In  this  agree- 
ment of  reference,  we  find  the  words  ^  stand  to,  abide,  and 


June  t^d. 


CASES  ON  THE 


HEREFORD  ASSIZES. 
(Crown  Side.) 

BEFORE   MR.   JUSTICE  LITTLEDAI.B. 


ir«nA85a.  Rbx  V.  Hobby. 

IVoettce.— The    i  ERJURY. 

notice  o£«de-        The  defendant  had  trayersed  the  indictment  to  the  pre- 

fendant't  in-  * 

tention  to  tiy  •  sent  assizes. 

travene  it  not  x 
a  condition  pre- 
cedent to  its  CrosSf  for  the  prosecutioBf  objected,  that  the  defendaot 

tbe'^proeecutor,  ^^^  giTcn  no  sufficient  notice  of  bis  intention  of  trying: 

If  he  appean,     |||g  traverse. 

aidf  all  defects 
in  it;  and  he  is 

r^  '"rToMh^  -twrftofi;  and  Maule,  contra^  argaed»  that  the  prosecator 
porpow  of  oh-  appearing  by  bis  Counsel,  aided  all  defects  that  there 
j^mg  to  t  e     Qijgiii  \^^  jn  ii,^  notice,  for  that  there  was  no  lew  reqoiriDg 

any  notice,  but  it  was  a  mere  regulation  of  practice,  be> 
cause  the  case  should  not  be  taken  behind  the  proseca- 
tor's  back  and  by  surprise  upon  him. 

Cross, In  parish  appeals,  nothing  is  more  commoa 

than  for  Counsel  to  attend,  merely  to  object  to  the  notice, 
and  if  it  was  not  so  in  this  case,  the  defendant  would  take 
an  acquittal,  because  no  one  appeared  to  object  to  the 
notice  being  insufficient. 

LiTTLBDALE,  J.  (having  conferred  with  Garrow,  B.)— 
This  notice  is  not  condition  precedent  to  the  party  being 
tried,  and  if  any  one  appears  for  tbe  prosecution,  that  aide 
all  defects  in  the  notice.  The  notice  is  merely  to  apprise 
the  prosecutor  that  tbe  defen<)ai(t  inte^dls  to  enter  the  trt- 


OXFORD  CIRCUIT,  6  GEO.  IV. 

verse  for  trial.    And  if  the  defendant  gave  no  notice  at 
ally  and  the  prosecutor  expecting  the  case  to  come  on  ap- 
peared, the  defendant  might  still  take  his  trial ;  and  the       Hobbt. 
prosecutor  in  this  case  inust  either  appear  or  not,  and  if 
he  appears  for  one  purpose,  he  must  appear  for  all* 

The  trial  then  proceeded  and  the  defendant  was 

Acquitted. 
Cross,  for  the  prosecutor. 

Ltulknu  and  Maule,  for  the  defendant. 

{Mtomie»^Patethall  aud  Speneer.] 


GLOUCESTER  ASSIZES. 


(Crown  Side.) 


BEFORE   MR.   JUSTICE   LITTLEDALE. 


Rex  v.  Codrington.  April  Mh, 

INDICTMENT  for  obtaining  money  by  false  pretences,  if  one  profctie» 
The  indictment  (which  was  extremely  long)  charged  that  <<>  tf  ii  ^  int«r- 
the  defendant  obtained  the  sum  of  29/.  3^.,  by  falsely  pre*  andrecei?ckthe 
tending:  to  a  person  named  Varlow,  that  he  was  entitled  pa'c'**'*  ™<;- 

°  "^  11/.  "*J^»  the  vendee 

to  a  reversionary  interest  in  one-seventh  share  of  a  sum  taking  the 
of  money  left  by  his  grandfather,  whose  name  was  Wickes;  fo^titirind*!!^ 

turns  oat  that  the  vendor  hai  in  fact  previously  sold  his  interest  in  the  property  to  •  third  per  • 
son.    This  is  not  sufficient  to  support  an  indictment  for  obtiining  money  by  false  pretences. 

XX 


^Oe  C  ASB8  ON  mB 

ffj*^      whereat  in  fael  he  wee  not  eatkled  le  any  JbMmI  in  «iij 

•hare.  Ice  oegatiFing  the  {Nretencee.    Pleei Net  guilty. 

It  was  opened^  that  the  defetidaat  pretended  tfaal  be 
was  entitled  to  the  revenioaary  interest  itteatiened  in  the 
indictment,  and  thereby  indaced  Varlew,  the  proaecotor, 
to  purchase  it  on  the  2!id  December,  1824,  at  the  price  of 
291. 3^.,  the  defendant  hafiag  in  faot  aold  ail  Ua  *  ioto-est 
in  it  to  a  person  named  Pick,  on  the  18th  of  Sepember, 
1824. 

To  prove  the  pretence,  a  deed  dated  Deer.  22, 1824,  as- 
signinf^  the  defendant's  interest  in  his  one-acTenth  share 
of  the  money  to  Varlow,  was  put  in,  and  in  tku  deed  then 
was  the  ueuml  covenant  for  title. 

Ludlow f  objected,  that  this  deed  was  no  eridenoe  of  any 
false  pretence,  for  if  it  was,  every  breach  of  every  coTcnaot 
would  be  indictable. 

LiTTLBDALB,  J...Certainly,  a  covenant  in  a  deed  cannot 
be  taken  to  be  a  fidse  pretence. 

The  prosecutor  was  then  called,  and  he  proved  that  the 
defendant  asked  him  to  purchase  a  seventh  share  of  some 
money  that  he  would  be  entitled  to  under  his  grandfa- 
ther's wiH  on  the  death  of  one  of  his  relatives,  and  that  he 
agreed  to  purchase  it,  and  got  a  deed  of  assignment  exe- 
cuted to  him,  and  he  thereupon  paid  the  defendant  the 
purchase  money. 

To  prove  the  falsehood  of  the  pretence,  the  previous  as- 
signment by  the  defendant  to  Pick  was  put  in. 

LndloWf  objected,  that  the  prosecutor  did  not  advance 
the  money  in  consequence  of  the  verbal  pretence  used  by 
the  defendant,  but  took  the  covenant  as  his  security. 
What  passed  between  the  parties  by  parol  was  aflerwards 
embodied  ia  the  deed ;  it  was  a  mere  breach  of  covenant 

PalmeTf  contra..^ThiM  indictment  charges  that  the  de- 
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fendant  obtained  Ihe  money  by  pretending^  that  he  was 
entitled  to  this  reversionary  interest.    That  pretence  we 

mm 

prove  to  be  false;  and  yet  il  is  to  be  contended,  that  be-  c^diunotok 

cause  he  reiterated  that  pralence  in  a  deed,  it  becomes  no 

offence. 

Ludlow  J  in  reply. It  is  not  every  thing  which  is  un- 
truly stated  at  the  time  of  a  bargain  which  is  an  indicta-  . 
ble  false  pretence.  If  A.  B.  sold  a  horse,  and  warranted 
him  five  years crfd,  audit  were  proved  that- to  his  know- 
ledge be  was  but  four;  he  might  be  indicted  for  swindling ; 
or,  to  come  nearer  this  case,  if  a  man  sold  a  piece  of  land 
as  100  acres,  without  saying  ^^be  the  same  more  or  less,** 
and  in  fact  the  land  was  only  99  acres  and  a  half,  he  might 
be  transported ;  this  is  really  only  a  breach  of  covenant. 

LiTTLBDALE,  J...The  doctriuc  contended  for  on  the  part 
of  the  prosecution,  would  make  every  breach  of  warranty 
or  false  assertion  at  the  time  of  a  bargain,  a  transportable 
offence.  Here  the  party  bought  the  property,  and  took  as 
his  security  a  covenant  that  the  vendor  had  a  g^d  title. 
If  he  now  finds  that  the  vendor  has  not  a  good  title,  he 
must  resort  to  the  covenant  This  is  only  a  ground  for  a 
civil  action. 

Verdict Not  guilty. 

Palmer^  for  the  prosecutor. 

Ludlow  and  Justice^  for  the  defendant. 

[Attornies  — — -  and .] 


m  '  "^ 


W'If  cases  on  the 


(Civil  Side.) 


BEFORE   MR.   BARON   GARROW. 


April  6tk.  Barton  and  Others  v.  Cordy« 


If  parues  hav-   TrESPASS  quare  clausumfiregU. 

log  a  right  to  a         tii  /^  i  • 

garden,  have  '^'^^ — General  issue. 

given  another        fiie  alleged  trespass  was  proved  to  have  been  commit-' 

notice  not  to  ^         .      *     .  *^ 

trespass  there,    ted  in  a  garden  in  which  the  defendant's  cottage  was  si- 

they  gfv*cThat*  ^"^^>  *"^  *^  appeared  that  the  cottage,  garden,  and  a 
person  half  a  piece  of  land  had  belonged  to  the  defendant's  wife,  who 
quU  '"aVgar.^  ^^^  ^  power  of  appointment;  and  that,  for  a  sum  of  90/. 
dens  held  of     g|ie  had  executed  an  appointment  in  favor  of  one  James 

them"  at  o  tiine 

iaterthanaiithe  Mallet,  in  fee,  reserving  to  her  husband  and  herself  a  right 
S'ey'can"'  ^^  Occupying  the  cottage  for  their  lives.  Mallet  had  be- 
bring  no  action  come  insolvent,  and  had  assigned  all  his  property  to  the 
passes*  becaase  pl»"^tiffs  for  the  benefit  of  his  creditors ;  and  they,  on  the 
they  have  since  igth  of  May,  1824,  gave  the  defendant  notice  not  to  tres- 

acknowledged  •       i  j 

the  defendant    p^s  in  the  garden. 

as  their  tenant       jijg  trespass  was,  that  the  defendant  was  seen  digging 

in  the  garden  at  several  times  in  the  year  1824. 

The  defence  was,  that,  since  all  the  trespasses,  the  plain- 
tiffs had  treated  the  defendant  as  a  tenant,  and  therefore 
they  had  precluded  themselves  from  treating  him  as  a 
trespasser. 

A  notice  signed  by  all  the  plaintiffs  was  put  in;  it  was 
dated  on  the  18th  of  March,  1825,  and  it  gave  the  defend- 
ant notice  to  quit  *^all  and  all  manner  of  garden  ground 
that  he  held  of  them  "  at  Michaelmas,  1825. 

Some  evidence  was  offered  to  show  that  the  defendant 
had  two  gardens,  but  that  failed. 
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Garrow,  B.y  observed,  that,  from  this  notice,  it  appear- 
ed that  the  plaintifT  treated  the  defendant  as  a  tenant 
after  the  alleg^ed  trespasses,  and  his  Lordship  doubted 
whether  he  ought  not  to  nonsuit ;  however,  he  would  ask 
the  jury  what  damages  they  would  give,  and  allow  the 
defendant's  Counsel  to  move  to  enter  a  nonsuit. 


Bartoh 
&Otheri 

V. 
CORDT. 


Verdict  for  the  plaintifls,  with  nominal  damages. 
Taunton  and  Ludlow ^  for  the  plaintiffs. 


Curwood  and  Hussein  for  the  defendant. 


[ Attorn ies — Bloxsome  ^  Wells  widi  Ward,^ 


COURT  OF  EXCHEQUER. 

BEFORE  ALEXANDER,  C.  B.,  GRAHAM,  6 ARROW,  AND 

iiULLOCK,  Bs. In  Bank. 

In  the  ensuing  Easter  Term,  Curwood  moved  for  leave 
to  enter  a  nonsuit,'  and ]the  Court  granted  a  rule  nisi. 


Taunton  now  shewed  cause.  The  notice  to  quit  was  a 
surprise  on  the  plaintiffs,  and  in  fact  applied  to  another 
garden  which  was  held  by  the  defendant.  The  plaintiffs 
had  the  right  of  possession,  as  was  proved  by  their  title 
deeds,  and  they  had  given  a  notice  not  to  trespass;  and 
after  that  it  ought  hardly  to  be  held  that  the  notice  to 
quit  could  apply  to  the  same  garden  in  which  they  had 
given  a  previous  notice  not  to  trespass. 

Curwood  and  Russel^  contra^  were  stopped  by  the 
Court. 


May  6i/u 


1885. 


CASES  ON  THE 

AiiBxANDm,  C.  B. It  18  conceded,  that  if  tbis  notice 

applied  to  tbe  garden  in  question,  a  nonsuit  ought  to  be 
entered.  Tlierefore,  it  becoribes  a  question  whether  tbe 
notice  is  large  enough  to  include  tbe  place  in  question* 
By  its  terms  it  includes  all  gardens.  I  think  a  nonsuit 
must  be  entered. 


Graham,  B. It  is  hard  to  conceive  that  any  person 

could  be  so  foolish  as  to  give  such  a  notice  as  would  de- 
feat his  own  action;  but  if  he  has  done  so,  the  Court  can- 
not help  him.  Even  if  there  were  two  gardens,  the  de- 
fendant was  in  possession  of  both,  and  as  the  notice  is  to 
deliver  up  all  gardens  it  would  apply  to  them  both. 


Garrow,  B. I  believe  in  my  conscience  that  no  one 

ever  heard  of  this  poor  man  having  two  gardens,  till  tbe 
exigency  of  this  case  made  it  necessary*  My  learned 
brother  has  said  that  it  was  foolish  to  g^ve  such  a  no- 

« 

tice  as^  this,  but  some  wise  persons  like  t6  have  two 
strings  to  their  bow.  *  Get  rid  of  thtt  man  we  will,'  said 
Mr.  Wells,  *  and  if  we  cannot  make  out  this  to  be  a  tres- 
pass, we  will  give  him  a  notice  to  quit,  and  get  him  out  by 
an  ejectment.' 


HuLLocK,  B.  concurred. 


Rule  absolute  for  entering  a  nonsuit. 
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£b^  v.  Thomas  Hilv  ApnlrtL 

1.NF0RMATI0N  in  nature  of  a  quo  warranto^  calling  on  Since  the  lut. 
the  defendant  to  shew  by  what  authority  he  exercised  the  j/^j^^^^n** 
office  of  a  burgess  of  the  borough  of  Monmouth.  can  only  be 

rpt  •  'I*  ji*i_A  *i    taken  from  the 

This  was  a  special  jury  cause^^  and  only  eight  special  p^^|  ^^ ^^ 
jurors  appeared.  jo'y  inmnionea 

■^  "^  to  trjf  the  other 

cansetf  and  not 

Taunton  for  the  relator  prayed  a  tales.  JT".^*  ^^' 

■^     ^  ftanden. 

The  common  jury  panel  was  called  throughi  and  only 
two  common  jurors  appeared. 

The  Counsel  for  the  relator  asked  to  bave  talesmen  ne- 
cessary for  the  completion  of  the  jury  taken  from  the  by- 
stand  ers,  and  contended  that  the  case  of  the  King  v.  DoU 
ifff  SDow.  &  Ryl.  311,  only  proceeded  on  the  ground 
that  but  one  coroner  summoned  the  talesmen;  and  further, 
that  if  his  Lordship  did  not  think  that  course  right,  he 
would  adjourn  the  case  to  give  time  to  procure  the  attend- 
ance of  other  jurors. 

The  Counsel  for  the  defendant  argued,  that,  under  the 
Stat.  7th  and  8th  of  Wm.  3,  c.  32,  $3,  the  talesmen  could 
now  only  be  persons  who  were  summoned  as  jurors  to  try 
the  other  causes,  and  could  not  be  now  taken  fVom  the 
mei*e  by-standers. 

G ARROW,  B. At  the  beginning  of  this  assiaees  seventy- 
two  persons  were  summoned  as  jurors  to  try  the  whole  of 
the  causes ;  and  in  this  case  there  not  being  a  sufficient 
number  of  special  jurors,  and  a  tales  being  prayed,  any 
of  those  persons  who  appeared  might  serve  as  talesmen 
on  this^'ury ;  but,  sincf  the  statute,  I  think  no  other  per- 
sons can.  I  have  been  asked  to  order  other  jurors  to  be 
summoned,  but  I  have  not  any  authority  to  make  such  an 
order.  The  cause  must  therefore  stand  over  to  the  next 
assizes. 

The  cause  was  then  made  a  remanet. 


CASES  ON  THE  OXFORD  CIRCUIT. 
TauntoHf  Ludlow  and  Cra$$9  for  the  relator. 

Rex 

T«o.  iiiLt.         Campbell^  Russell  Philpoiti  and  Carrington^  for  the  de- 
fendant. 

[Attornie»— Foivitt  4*  Tpler  and  Btyam.^ 


Rex  v.  Tipping, 

On  the  trWof  ^jj  information  in  the  nature  of  a  quo  warranto^  calling 
in  nature  of  a  ^^  ^^^  defendant  to  shew  by  what  authority  be  exercised 
^warranto,      ^1,^  office  of  a  buripess  of  Moumouth. 

which  has  been         mt  .  i  » 

made  a  special       This  was  also  a  Special  jury  cause. 

jurots^ho  have  ^^  ^^  ^**®  ®'®^  ^^^^  eight  special  jufors  appeared;  and 

been  summoned  on  Tawiton  for  the  relator  praying  a  tales,  four  of  the  jo- 

sonen  on  th"*  ^^  ^^^  ^^^®  summoned  on  the  crown  side  of  the  assize^ 

crown  side  of  for  the  trial  of  the  felonies,  but  who  were  not  on  the  com- 

the  assise  are 

not  thereby       oion  jury  panel  on  the  civil  side,  appeared. 

qualified  to  act 
^as  talesmen. 

Ludlow  suggested  that  those  jurors  were  eununoned  to 
try  issues  joined  between  the  crown  and  the  subject,  and 
that  therefore  they  might  serve  as  talesmen. 

G ARROW,  B. I  think  they  cannot  serve.     This  caive 

must  also  stand  over. 

This  cause  was  then  made  a  remanet. 


TauntoUf  Ludlow  and  Cross^  for  the  relator. 

Campbell,  Russely  Philpotts  and  Carrington  for  the  de- 
fendant. 

[Attornies-^Pow^  ir  T^Ur  and  Bf3f«».] 
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COURT  OF  KING'S  BENCH. 

BEFORE  BAYLEY,  HOLROYD  AND  LITTLBDALE»  JS. 

(Who  sat  under  the  King's  Warrant) 

Jones  v.  John  Williams.  1825. 

See  ante,  p.  459. 

The  role  for  a  new  trial  in  this  case  now  came  on  to  be     F^.  l6iA» 

argued. 

Taunton  and  Campbell  shewed  cause,  and  argued  that 
by  the  charter  in  this  borough  the  aldermen  were  empow- 
ered  to  appoint  deputies,  and  as  the  aldermen  were  to  act 
as  justices  of  the  peace,  their  deputies  could  exercise  all 
the  functions  of  their  office  in  the  same  mamier  as  the  al- 
dermen themselves.  Molins  v.  Wetby,  1  Lev.  76.  And 
a  deputy  must  exercise  the  whole  powers  of  his  office. 
Parker  y.  Kelt,  1  Salk.  96.  According  to  the  doctrine  of 
the  other  side,  the  deputy  would  be  oiily  so  of  half  the  office, 
that  is,  of  the  ministerial  and  not  of  the  judicial  part  of  it. 
The  aldermen  are  to  act  as  justices;  this  is  not  that  two 
offices  are  to  be  held  by  one  person,  but  that  the  person 
holding  the  office  of  alderman  is  to  have  additional  powers. 
Judicial  officers  may  appoint  deputies  under  express  au- 
thority in  the  charters  of  the  crown,  of  which  the  Recorder 
of  London  is  an  instance. 

Bayley,  J. All  the  charters  of  the   city  of  London 

have  been  confirmed  by  act  of  parliament. 

# 

Toun/on^  ..Another  point  is,  that  being  at  most  only 
a  deputy  justice,  the  defendant  was  not.  entitled  to  notice 


^ 
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of  action;  but  though  the  word  deputy-juBtice  does  not 
occur  ID  the  statute  which  directs  notices  of  action,  it  it 
Williams.     ^^^^  ^^at  every  justice,  de  facto^  is  entitled   to  sndi 
notice. 

Oodsofif  in  support  of  the  rule.  ..It  ought  to  be  ob- 
served, that,  in  this  case,  the  alderman  is  not  to  appoint  a 
deputy  generally,  but  only  for  executing  his  office  of  al- 
derman. And  he  then  argued,  that  even  the  King  could 
not  allow  a  private  individual  to  appoint  a  justice:  and  he 
cited  the  statute  27  Hen.  8,  c  24,  §  2,  which  enacts,  that 
no  person  or  persons  shall  have  any  power  or  autboriiy 
to  make  any  Justices  in.  Eyre^  Justices  of  Asaize,  Justices 
of  the  Peace,  or  Justices  of  Graol  Delivery,  but  that,  all 
such  officers  and  ministers  shall  be  made  by  letters  patent 
mnflelr  the  Kfaig's  great  seal ;  and  Yiiu  Abr.  tit.  Pr^roga- 
tive  cfthe  King,  (ML  h.)  pK2U  page  80;  9mA  Co^u  Dig:, 
tit.  (iffieer. 


HotROYjn,  J«.^The  King  give^  tb«i  bwff 
to  Appoint  alderftien  who  are  justiises. 


Gfa4foii.-^But  I  take  the  distinction  to  be  between  a 

lKK};f  cotpcirati^  and  a  single  iadjvidiisl-.-fXQ®  ^^^^  ^^ 
stopped  by  tfa#  Courti) 

BATLBTf  J«*i^This  question  turns  ptrtlyonth^  power^ 
of  the  Crown  to  enable  ^u  individual  to  appwt  a  justice, 
and  partly  on  the  terms  of  the  charter.  It  ia  not  necss* 
%ary  tp  decide,  wbetl^r  the  act  of  Parliament  (27  BeUf  8J. 
has  taken  away  Arom  the  Crown  the  power  of  giviiigsQcii 
an  authority ;  my  present  opinion  is,  that  the  act  of  P&r- 
liapenl  has  that  effect;  but  if  it  has  not»  the  words  of  l^e 
Crown  must  be  most  clfv ;  and,  <^psid^i9g  th^  poweis 
of  a  justice  of  the  peace,  and  that  the  execution  of  that 
office  BO  mueh  depends  on  the  talent  and  IntegiiSjit  of  the 
paity  holdingi  k,  Aeie  osg^  to  be. a  .aekdipii  ifaS^ 
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by  some  peraons  having  eompetont  authority.  The  in- 
utancea  df  the  Recorder  of  London  and  the  Judges  of 
WaleU  have  beeti  mentioned,  but  in  both  those  cases  the  Williams. 
mode  of  appointing  is  confirmed  by  act  of  Parliament ; 
andy  besides,  the  power  of  appointing  deputies  is  clearly 
given  in  distinct  terms;  bat  the  language  of  this  charter 
is  such,  that,  even  if  the  Crown  had  the  power  contended 
for,  it  appears  that  the  Crown  only  meant  these  deputies 
to  be  deputies  of  the  office  of  alderman  only,  and  the  po- 
sition of  thtf  clauses  in  the  charter  clearly  shews  that.  The 
powers  of  an  alderman  vary  in  different  boroughs,  but 
they  always  have  superior  rights  to  the  rest  of  the  bur- 
gesses. In  this  borough  there  are  to  be  two  aldermen ; 
and  if  by  death  or  amotion  th^e  be  a  vacancy,  an  addi- 
tional alderman  is  to  be  appointed.  Now,  every  one  of 
these,  before  he  acts,  is  to  take  an  oath,  which  is  a  hold 
on  his  conscience  for  the  due  performance  of  his  office ; 
and  then  there  is  a  clause  that  the  aldermen  shall  be  jus- 
tices. It  is  not  the  aldermen  and  their  deputies,  as  it 
would  have  been,  if  the  Crown  had  so  intended ;  and  we 
think  the  Crown  has  not  given  that  power  to  the  deputy 
which  it  has  to  the  alderman.  The  alderman  must  take 
an  oath  before  he  acts,  he  must  have  the  qualification  of 
being  a  burgess,  and  he  must  be  elected  by  the  other 
burgesses.  Now,  for  a  deputy,  none  of  these  things  are 
necessary ;  and  if  the  statute  of  Hen.  8th  has  not  taken 
away  from  the  Crown  the  authorityof  giving  such  powers, 
at  least  they  ought  to  be  given  by  most  express  words, 
and  I  therefore  think  that  the  nonsuit  must  be  set 


HoLROTD,J. By  the  charter,  the  original  two  alder- 
men and  the  additional  one  in  case  of  death  or  amotion, 
are  to  be  elected,  and  they  are  to  act  as  justices  of  the 
peace;  but  it  by  no  mtons  foHows  that  that  becomes  part 
of  the  office  of  alderman ;  it  is,  in  (act,  uniting  twd 
offices  in  the  hands  of  one  person.  I  do  not  know  that 
an  afdermafn,  as  such,  has  afty  known  powers  tirMe  pf-^ 
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Jicii;  but  the  aldermen  generally  hare  powers  given  ibem 
by  tbe  charter  wbicb  directs  their  appointment,  and  these 
powers  are  over  corporate  matters,  which  can  be  execnted 
by  a  deputy;  and  when  we  see  that  the  King,  in  hit 
charter,  says,  that  tbe  deputy  is  to  execute  the  ^  office  of 
alderman,''  it  is  clear  it  was  not  intended  that  the  deputy 
should  act  as  a  justice,  even  if  the  itotute  of  Hen.  8th  has 
not  taken  away  the  power  of  the  Crown  to  grant  such 
authorities  to  constitute  a  justice  of  the  peace;  and  tbe 
defendant,  not  being  a  justice,  was  clearly  not  entitled  to 
notice  of  action. 


L1TTLRDALE9  J«,  concurred. 


Rule  absolute  for  a  new  trial. 


BEFORE  ABBOTTyC.J«yBATLEY,HOLROYDy&  LITTLEDALB^/S^ 

In  Bank. 


MaylOth. 


Gray  and  Another  v.  Cox  and  Others, 

8££  ante,  p.  184  and  491. 

This  case  having  been  again  argued,  by  «/.Zr.  Adolphus^ 
for  the  plaintiffs,  and  Campbell,  for  the  defendants,  the 
Court  now  gave  judgment  on  the  motion  for  a  new  trial. 

Abbott,  C.  J.,  (after  stating  the  nature  of  the  case).— 
On  tbe  general  question,  whether  on  a  sale  of  goods  for 
a  specific  purpose,  a  warranty  is  to  be  implied  that  they 
are  reasonably  fit  and  proper  for  that  purpose,  I  continae 
to  be  of  the  same  opinion  that  was  expressed  by  me  at  the 
trial,  although  some  of  my  Brother  Judges  are  as  strongly 
of  a  contrary  opinion.  We  do  not,  however,  feel  ourselves 
called  upon  to  decide  that  question;  for,  allowing  that  a 
person  who  sells  a  commodity  for  a  specific  purpose  shall 
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be  taken,  by  law,  to  undertake  that  it  was  reasonably  fit 
and  proper  for  that  purpose,  yet  the  plaintiffs  have  not,  in 
this  case,  declared  on  that  implied  warranty;  as  the  de- 
claration states,  in  general  terms,  that  the  defendants  un- 
dertook that  the  copper  in  question  should  be  good,  sub- 
stantial, and  serviceable.  Now  we  are  all  of  opinion,  that 
a  warranty  to  that  extent,  and  in  those  unqualified  terms, 
could  not  be  implied  by  law  out  of  the  circumstances 
attending  the  sale  of  an  article  like  this,  of  which  the  de- 
fects were  equally  unknown  to  both  parties  at  the  time  of 
the  sale.  The  rule  must  therefore  be  made  absolute. 
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Gray 

&  Another 

V. 

Cox 
&  Othen. 


Rule  absolute  for  a  new  trial. 


BEFORE  BAYLEY  AND  HOLROYD,  JS. 

Sitting  under  the  King's  Warrant,  (ai&^^^eLiTTLEDALE,  J.) 


Bromage  and  Another  v,  Prosser. 

^EE  ant€y  p.  475. 

The  motion  for  a  rule  for  a  new  trial  in  this  case  having 
been  argued,  the  Court  took  time  to  consider,  and 


June  ^dm 


Bayley,  J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  facts,  as  proved  at  the  trial,  his  Lordship 

said ^The  learned  Judge,  at  the  trial,  does  not  appear  to 

have  treated  this  as  a  privileged  communication;  but  as  if  he 
considered  that  as  the  words  were  not  spoken  maliciously, 
though  they  had  caused  an  injury,  the  defendant  would 
be  entitled  to  a  verdict.  If  in  a  communication,  not  privi- 
leged, the  question  of  malice  was  a  question  for  the  jury, 
the  learned  Judge's  direction  was  right ;  but  if,  in  such  a 
communication,  the  malice  is  a  conclusion  of  law,  and  the 
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Judge  onglil  to  withdraw  tiiat  qnettKiii  from  the  coosader^ 
•tion  of  tbe  jiiry»  then  the  directioo  was  wroBg«    Ifaiioe, 
in  conunoii  ncceptatiois  means  ill  will,  bat  its  legal  mean- 
ing; i%  wilful  infliction  of  injury  on  another;  as  if  I  strike 
a  man  I  never  saw  heforet  or  poison  a  fisheryt  or  do  anj 
act  from  which  a  general  depraved  inclination  to  mischief 
may  be  inferred.  Rnssel,  614.    So,  tf  I  traduce  a  man's 
character^  whether  I  know  him  or  not,  or  whether  I  intend 
to  do  him  an  injury  or  not,  that  is,  legally  speaking,  ma- 
licious ;  the  injuiy  to  him  is  equal,  and  a  compensatioa 
ought  equally  to  be  givau  for  it.  However,  it  is  laid  down, 
that,  in  a  declaration  for  words,  the  words  need  not  be  laid  to 
bespoken maUiios^  Styles,  392 ;  Ow.  51;  Noy,35.  In  cases 
of  privileged  communication,  such  as  statements  made  in 
giving  characters  to  servants,  or  in  confidential  advice, 
malice,  in  fact,  must  be  proved ;  but  these  have  been 
always  considered  as  excepted  cases.    In  the  case  of  Ed' 
monson  v.  Stephenson^  Bull.  N.  P.  8,  Lord  Mahsfield 
appears  clearly  to  have  treated  the  former  as  an  excepted 
case ;  and  in  fFtathersUm  v.  Bawkims^  1  T.  R.  110,  the 
plaintiff's  Counsel  (the  late  Mr.  Baron  Wood,)  stated 
that,  in  an  action  for  a  libel,  it  is  not  necessary  to  prove 
express  malice,  for  if  it  be  slanderous,  malice  is  implied; 
and  the  same  doctrine  held  in  an  action  for  words,  where^ 
though  the  declaration  allege  them  to  be  spoken  ^  falsely 
and  maliciously,''  no  express  malice  need  be  proved. 
Lord  Mansfield  says,  that  the  general  rules  had  been 
correctly  stated    by  Mr.  fFood,  but  took  the  distinction 
that  the  case  then  under  consideration  was  peculiar,  from 
its  respecting  the  character  of  a  servant :  and  Mr.  Justice 
BuLLER  says,  that  that  is  an  excepted  case,  on  account  of 
the  occasion  of  the  making  the  communication :  and  in 
3  T.  R.  61,  that  learned  Judge  goes  on  the  same  doctrine. 
And  in  Hargrove  v.  Le  Breton^  one,  &c.  4  Burr.  242^ 
it  is  laid  down,  that  there  must  be  malice,  either  express 
or  implied.    Had  it  been  left  to  the  jury  in  this  case  10 
say,  whether  the  defendant  had  spoken  what  he  did  ai 


•BFORB  ABttOTT,  C.  J«>  BAYLKT,  HOLROTD,  &  UTTLBPALB,  JS. 

In  Bank« 

GREBNy  Executrix  of  Bowbrs,  v.  Datib. 
Orben  t;.  Pavis. 

See  antej  pp.  451  and  452. 

In  each  of  these  cases,  Taunton  had  moved  to  set  aside 
the  verdict,  and  the  Court  having  granted  rules  mW, 
had  directed  the  cases  to  stand  over,  that  the  parties 
might  compromise  them;  however,  both  Taunton* $  rules 
were  made  absolute. 
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beoest  advice   to  the    person  to  wbom   be  spoke,  it 

migbt  then  have  been  left  to  the  jury  to  say,  whether    ^^"^ 

tbere  was  malice  or  not;  but  as  this  was  trei^ted  as  an  or-  ^^ 

dinary  case' of  slander,  we  think  that  the  question  of  malice 

migbt  to  bave  been  excluded  from  the  consideratioD  of 

the  jury;  and  we  think  (and  my  Brother  LiTTLBDAiiB 

concurs  in  our  opinion,)  that  a  new  trial  ought  to  be 

granted. 

Rule  absolute  for  a  new  trial. 


Lee  t;.  Levi. 

See  ante,  p.  6&3. 

Gumey  and   Chiity  now    shewed  cause  against  the     July  i5tA. 
rule ;  and  argued,  that  a  giving  of  time  to  the  acceptor, 
whether  before  or  after  action   brought,  equally  dis- 
charged the  other  parties  to  a  bill,  and  that  it  was  an 
equal  injury  to  them  whenever  it  was  given. 
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CASES  ON  THE 

Albxandbr,  C.  B. It  18  conceded,  that  if  this  notice 

applied  to  the  garden  in  question,  a  nonsuit  ought  to  be 
entered.  Therefore,  it  becoAies  a  question  whether  the 
notice  is  large  enough  to  include  the  place  in  question* 
By  its  terms  it  includes  all  gardens.  I  think  a  nonsuit 
must  be  entered. 


Graham,  B. It  is  hard  to  conceive  that  any  person 

could  be  so  foolish  as  to  give  such  a  notice  as  would  de- 
feat his  own  action ;  but  if  he  has  done  so,  the  Court  can- 
not help  him.  Even  if  there  were  two  gardens,  the  de- 
fendant was  in  possession  of  both,  and  as  the  notice  is  to 
deliver  up  all  gardens  it  would  apply  to  them  both. 

Garrow,  B. I  believe  in  my  conscience  that  no  one 

ever  heard  of  this  poor  man  having  two  g^ardens,  till  the 
exigency  of  this  case  made  it  necessary.  My  learned 
brother  has  said  that  it  was  foolish  to  gfive  such  a  no- 
tice as^  this,  but  some  wise  persons  like  to  huve  two 
strings  to  their  bow.  *  Get  rid  of  this  man  we  will,'  said 
Mr.  Wells,  *  and  if  we  cannot  make  out  this  to  be  a  tres- 
pass, we  will  give  him  a  notice  to  quit,  and  get  him  out  by 
an  ejectment/ 

HuLLocK,  B.  concurr^. 


Rule  absolute  for  entering  a  nonsuit. 
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Rbx  v.  Thon as  BUlv  ^^i  7^4. 

JLNFORMATION  in  nature  of  a  quo  warraniOf  calling  on  since  the  tut 
the  defendant  to  shew  by  what  authority  he  exercised  the  sj^^i^i^Jn^^*'* 
office  of  a  burgess  of  the  borough  of  Monmouth.  can  only  be 

This  was  a  special  jury  cause^^  and  only  eight  special  ^^^  ^^^  ^ 
j  urors  appeared.  jo'y  •nmmoned 

■^  "^  to  trjr  the  other 

causes,  and  not 

Taunton  for  the  relator  prayed  a  tales.  ^d^^^ 

The  common  jury  panel  was  called  through,  and  only 
two  common  jurors  appeared. 

The  Counsel  for  the  relator  asked  to  bave  talesmen  ne- 
cessary for  the  completion  of  the  jury  taken  from  the  by- 
standers, and  contended  that  the  case  of  the  King  v.  Dol* 
Ajf,  3Dow.  &  Ryl.311,  only  proceeded  on  the  gp^und 
tbat  but  one  coroner  summoned  the  talesmen ;  and  further, 
that  if  his  Lordship  did  not  think  that  course  right,  he 
would  adjourn  the  case  to  give  time  to  procure  the  attend- 
ance of  other  j  urors. 

The  Counsel  for  the  defendant  argued,  that,  under  the 
Stat.  7th  and  8th  of  Wm.  3,  c.  32,  $3,  the  talesmen  could 
now  only  be  persons  who  were  summoned  as  jurors  to  tpy 
the  other  causes,  and  could  not  be  now  taken  fh)m  the 
mere  by-standers. 

G ARROW,  B. — At  the  beginning  of  this  assizes  seventy- 
two  persons  were  summoned  as  jurors  to  try  the  whole  of 
the  causes ;  and  in  this  case  there  not  being  a  sufficient 
number  of  special  jurprs,  and  a  tales  being  prayed,  any 
of  those  persons  who  appeared  might  serve  as  talesmen 
on  this^'ury;  but,  sinc^  the  statute,  I  think  no  other  per- 
sons can.  I  have  been  asked  to  order  other  jurors  to  be 
summoned,  but  I  have  not  any  authority  to  make  such  an 
order.  The  cause  must  therefore  stand  over  to  the  next 
assizes. 

The  cause  was  then  made  a  remanet. 
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INDEX 


PRINCIPAL   MATTEBS. 


ACCEPTANCE  OF  GOODS. 
The  acceptance  of  goods  by  thebuyer, 
if  they  are  above  lOl.  value,  and 
there  has  been  no  written  memo- 
randum of  the  contract,  under  the 
Statute  of  Frauds,  must  be  clear 
and  unequivocal,  and  the  Court 
will  not  allow  a  constructive  accep- 
tance to  be  sufficient.  NicholU  v. 
Piwne.  Page  «72 

ADULTERY. 
A  convenient  mode  of  proving  the 
identity  of  the  parties  to  the  mar- 
riage.    Bam  V.  Mason.  iOZ 


1 .  Agent  selling  goods  and  disclosing 
the  name  of  the  vendee,  is 


unless  acting  under  a 


SilvetUr. 
107 


X.  If  the  coachman  of  a  party  go 
his  master's  livery,  and  hire  horses 
which  his  master  uses,  the  master 
will  be  bound  to  pay  for  the  hire  of 
the  horses,  though  he  has  agreed 
with  the  coachman  that  hewiU  pay 
himalarge  salary  toprovide  horses; 
unleaa  dte  fender  of^the  boraes  had 

TT!t 


some  notice  that  the  coachmao 
hired  them  on  his  own  account  and 
not  for  his  master.  RimcU  v.  Ham- 
payo.  25* 

3.  If  a  tradesman,  living  in  the  coun- 
try, receive  goods  ordtred  on  his 
beltalf  by  a  person  in  London,  and 
pay  for  them  in  several  instances, 
he  is  liable  for  goods  furnished  on 
an  ordergiven  by  such  person  after- 
wards, though  he  did  not  receive 
them,  such  person  having  appro- 
priated them  to  his  own  use.  GiU- 
man  and  another  v.  Robinson.     642 

i.  If  a  man  descrihe  himself,  in  the 
beginning  of  an  agreement  to  grant 
a  lease,  as  making  it  on  behalf  of 
another,  but,  in  the  subsequent 
part  of  it,  say  that  he  will  execute 
the  lease,  he  is  personally  liable. 
Norton  v.  Herron.  648 

AGREEMENT. 
See  Chaktbb- Party. — Pbacticb,  8. 

TUKAIEE,  1. 

1.  Ifa writtenagreement isnotsigned 
by  the  defendant,  the  plaintiff  need 
not  give  it  in  evidence,  thouglrhc 
himself  has  signed  it,  and  it  regards 
thA  matter  in  issue.  jyUson  t. 
Borne.  8 


680  ANNUITY. 

S.  In  an  action  for  work  and  labour, 
when  the  plaintiff  hae  establialied 
*  quantum  meruit,  if  the  defendant's 
witness  prove  the  existence  of  a 
written  contract,  and  the  plaintiff 
in>i*t  on  ihe  defendant's  producing 
it,  and  it  ia  not  produced,  the  plain- 
tiff  must  be  called ;    but  if  the 

Slaintiff  does  not  require  ila  pro- 
uction,  the  case  may  proceed. 
Darner  v.  Langton.  rage  1 68 

8>  If  a  defendant  has  signed  a  paper, 
in  which  he  aaya,  "I  agree  that  ray 
daughter  shall  perform,  &c,,  this 
Kaaon,  and  I  consent  that  she  shall 
enter  into  articles  for  three  following 
aeasona,"  an  action  lies  on  the  first 
part  for  tbe  bare  non-performance, 
but  the  latter  part  is  a  mere  con- 
Kntand  not  an  agreement.  Mcrr'u 
and  another  v.  Paton.  ]  89 

4.  If  the  attorneys  on  both  sides,  on  an 
indictment  against  a  parish  for  not 
repairing  aroad,  enter  into  an  agree- 
ment, in  vhich  one  "  agrees  on  the 
part  of  the  parish,  to  pay  the  costs," 
this  agreement  ia  personally  bind- 
ing on  the  attorney — And  if  it  is 
agreed  that  A.  B.  shall  Ux  the 
coats,  it  ia  no  answer  to  an  action 
for  the  costs,  that  the  defendant 
had  no  notice  to  attend  the  tax- 
ation ;  if  he  did  not  object  to  that 
when  he  was  first  apprised  of  the 
taxation  having  taken  place  in 
absence.  Walton  and  another 
Murrel.  807 

5.  In  an  action  on  an  agreement  for 
not  accepting  a  lease,  if  it  appear 
that  there  was  a  person  who  had 
an  interest  in  the  premises,  and  it 
be  not  proved  at  tbe  trial  that  such 
person  itas  a  party  to  the  lease  ten- 
aered,  tlie  plaintiff  cannot  recover. 
Rumball  V.  Wright.  &&9 

ANNUITY. 

If  a  bond  to  secure  an  annuity  con- 
tain a  recital  of  the  payment  of 
die  consideration,  and  the  annuity 
has  been  paid  for  sereal  yeaia. 


APOTHECARY. 

the  actual  payment  of  tbe  ctmsi- 
deration  will  be  presumed,  though 
tliere  be  no  receipt  indorsed,  and 
though  the  subscribing  witness  have 
Dorecollectionofthesubject.  Hat- 
lam,  Administrator  o/'PkM(ow,v. 
Diggle;  Page  398 

APOTHECARY. 

1.  Administering  medicinet  wlule  in 
the  service  of  another  persoo,  as  an 
apothecary's  aaaistant,  is  not  a  pnc- 
tising  aa  an  apothecary,  withm  id 
G.3,  c.  194,  *.  22,  though  the  per. 
son  so  administering  the  medicine 
is  himself  paid  forihem.  Bromv. 
Robimon.  !64 

2.  To  prove  that  a  person  has  passed 
his  examinational  at  Apothecaries* 
Hall,  under  the  Stat.  55  G.  3,  e. 
194,  it  is  sufficient  to  produce  the 
certificateof  examination  and  fitness 
(which  is  given  to  every  one  wbo  is 
approved  by  tbe  examiners),  and 
prove  the  signature  of  one  of  the 
examiners  to  it.  By  that  statute  no 
apothecary  can  recover  his  charges 
in  a  Court  of  Law  vRlett  he  pnme 
at  the  trial  that  he  was  in  practice 
prior  to.  or  on  the  15th  of  August, 
1815,  or  has  obtained  a  certificate 
to  practise  from  the  Apothecaries' 
Company.       Walmitley  v.  AMot. 

309, 4» 

3.  In  an  action  of  debt  on  the  Apo- 
thecaries Act,  5S  G. :;,  c.  1 94, 1. 20. 
for  pFHCtiaing  without  having  ob- 
tained a  certificate  from  the  Apo- 
thecaries' Company  under  that  Act, 
it  is  not  necessary  on  the  part  of  tbe 
plaintiffs  to  prove  that  the  party 
has  not  obtained  his  certificate,  the 
onus  probandi  lying  on  him  to  (hew 
that  he  has.  It  must,  however,  be 
averred  in  the  declaration,  that  he 
hasnot.  Apothecaries' Coapanyr. 
Benilty.  S38 

4.  Whether  a  party  incurs  one  or  te- 
teral  penalties  for  attending  several 
patients.     Quaere,  IM. 


ASSIGNEE. 


ATTORNEY. 
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cines  and  brings  an  action  for  the 
price  of  them,  not  being  in  a  capa- 
*  iity  to  recover  under  die  55  G,  3, 
c.  194,  cannot  recover  even  for  the 
phials  in  which  the  medicines  were 
contained.    SUedw.  Henley, 

Page  574 

ARREST. 

Words,  such  as  "  I  arrest  you "  per 
se,  will  not  constitute  an  arrest; 
but  if,  after  the  words  of  arrest,  the 
party  goes  with  the  officer,  and  so 
acquiesces,  it  is  an  arrest.  Russen 
V.  Lucas  and  another,  Sheriffs  of 
Middlesex.  153 

ASSAULT. 
See  Witness,  16. 

1  •  If  a  person  enter  a  house  with  force 
and  violence,  the  person  whose 
house  is  entered,  may  justify  turn- 
ing him  out  (using  no  more  force 
than  is  necessary),  without  a  pre- 
vious request  to  depart.  But  if  the 
person  enter  quietly,  a  request  to  de- 
part is  necessary  before  turning  him 
out.     TtUlayY.  Read,  6 

t.  In  assault,  where  there  is  a  justifi- 
cation of  molliter  tnanus  to  all  the 
counts  in  the  declaration,  the  plain- 
tiff cannot  be  admitted  to  prove 
excess,  unless  he  has  new  assigned : 
otherwise,  where  there  is  a  justifica- 
tion pleaded  to  one  count,  and  the 
creneral  issue  to  anotlier.  Bowenv. 
rarry.  394 

3.  In  assault,  battery,  and  imprison- 
ment, the  defendant  justifies  the 
whole:  if  by  the  evidence  it  ap- 
pears that  the  defendant  improperly 
knocked  the  plaintiff  down  in  ad- 
dition to  putting  him  in  irons,  the 
plaintiff  cannot  recover ;  as,  if  he 
meant  to  admit  that  all  was  proper 
except  the  knocking  down,  and 
to  proceed  for  tliat  only,  he  should 
have  new  assigned.  Gale  v.  Dal- 
rymple.  381 

ASSIGNEE. 

See  Bakkkopt,  18. 


ATTESTATION,  PROOF  OF. 

See  Evidence,  21. 

ATTORNEY. 

1.  The  executor  of  an  attorney  suing 
for  an  attorney's  bill  due  to  the  de- 
ceased, need  not  deliver  it  a  month 
before  bringing  an  action  fbr  it. 
Barret  and  Wife,  Executor  and 
Executrix  of  Cuppage,  v.  Moss.  3. 

S.  An  attorney  is  bound  to  disclose 
communications  made  to  him  which 
do  not  regard  either  the  bringing 
or  the  defending  of  an  action. 
Williams  and  others  v.  Mudie  and 
others.  Poge  158 

3 .  An  attorney  having  been  employed 
for  a  man  by  his  father  to  defend 
an  action ;  if  he  knew  of  his  re- 
tainer and  did  not  disapprove  of  it, 
he  is  bound  by  the  acts  of  such  at- 
torney in  the  same  way  as  if  he  had 
himself  employed  him.  Cameron 
V.  Baker.  $68 

4.  A  knowledge  of  a  client's  hand- 
writing, obtained  by  his  attorney 
from  having  witnessed  his  execu- 
tion of  the  bail-bond  in  the  action, 
is  not  such  a  confidential  knowledge 
as  to  privilege  the  attorney  from 
answering  when  called  on  the  part 
of  the  plaintiff,  to  prove  the  de- 
fendant's hand-wriring  on  the  trid. 
Hurd  V.  Moring,  872 

5.  In  an  action  on  an  attorney's  bill 
against  two  defendants,  it  is  not 
sufficient  to  prove  a  joint  employ- 
ment, and  a  joint  promise  to  pay 
after  the  delivery  of  the  biU,  but  it 
must  be  shewn  that  the  business 
was  done  for  the  joint  benefit.  If 
A.  and  B.  being  arrested  on  a  bill 
of  exchange,  ofwhich  one  is  drawer 
and  the  other  acceptor,  go  to  an 
attorney,  and  request  him  to  de- 
fend them,  and  he  does  so  on  their 
joint  application,  there  is  sufficient 
consideration  to  support  a  joint 
promise  to  pay,  and  consequently 
to  sustain  a  joint  action  by  the  at- 
torney against  them.  HelSngs  v. 
Gregmry.  627 
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6.  An  attorney's  bill  for  busines  done 
in  the  Insolvent  Debtors  Court,  is 
a  taxable  bill,  and  to  entitle  him  to 
recover  its  amount,  it  must  have 
been  signed  by  him»  and  delivered 
a  month  before  action  brought 
under  the  statute,  ft  O.  3,  c.  ^3. 
Smkh,  Gent.one  &c.v.  fVattUnorth. 

Page  615 

AWARD. 

Assumpsit  lies  for  revoking  a  sub- 
mission to  arbitration  not  under 
seal  before  award  made,  although 
it  contains  no  express  agreement 
not  to  revoke,  but  only  the  words, 
''agrees  to  stand  to,  abide,  per- 
form," &c.  the  award.  And  in  such 
case,  the  plaintiff*  may  declare  that 
the  defendant  agreed  to  stand  to,  &c. 
and  that  he  would  not  revoke^  and 

*  lay  as  a  breach  that  the  defendant 
hindered  the  umpire  from  making 
his  award  by  revoking;  with  such 
counts,  the  plaintiff  may  join  counts 
on  the  award,  and  the  judge  at  the 
trial  will  not  put  the  plaintiff  to 
elect  which  set  of  counts  he  will  go 
upon ;  and  if,  in  giving  damages  on 
the  counts  for  revoking  the  sub- 

.  mission  before  award  made,  the 
jury  include  the  expenses  of  the 
award,  the  Court  above  will  not 
grant  a  new  trial,  as  such  a  mistake 
ought  to  have  been  mentioned  at 
Nisi  Prius.       Brown  v.  Tanner. 

651 

BAIL. 

See  Coroner,  1. 

A  person  cannot  maintain  an  action  for 
his  trouble  and  loss  of  time  in  go- 
ing to  a  place  to  become  bail  for 
another.  Reatonv.  Wirdnam*  4^>4 

BANK  OF  ENGLAND. 

If  the  Bank  of  England  make  unrea- 
sonable delay  in  the  passing  of  a 
power  of  attorney  to  transfer  stock, 
an  action  lies  against  them.  Sut- 
ton,  Bart«v.  The  Bank  of  England. 

193 


BANKRUPT. 
See  OwHSRSHip,    Rbputbd. — Sbb* 

RIf  F,  4. WiTKBSS,  5. 

1.  Denial  to  a  collector  of  king's 
taxes  is  as  much  an  act  of  bank- 
ruptcy as  denial  to  any  other  cre- 
ditor. Sanderson  and  others,  As- 
sigrnees  of  Barge^  ▼.  Laferest  and 
others.  Page  46,  S66 

2,  A  bankrupt  can  never  be  a  witness 
to  prove  his  own  act  of  bankruptcy. 

Ibid. 
d.  Whether  a  letter  written  by  bim 
within  a  few  days  after  the  sup- 
posed act  of  bankruptcy,  is  evi- 
dence.— Qtujere.  Ihid, 

4.  A  trader's  absenting  himself  from 
ANT  place  with  intent  to  delay  a 
creditor^  is  an  act  of  bankruptcy; 
and  it  is  immaterial  whether  a  cre- 
ditor be  actually  delayed  or  not. 
Hallen  v.  Homer.  lOS 

5.  An  agreement  between  a  bank- 
rupt and  a  third  person,  that  the 
bankrupt  shall  receive  a  sum  oi 
money  from  such  third  person  on 
his  obtaining  from  his  assignees  the 
sale  of  his  house  to  that  person  at 
a  certain  price,  is  void  in  law. 
M' Shane  v.  Gill.  14t 

6.  Whether  the  assignees  of  a  party 
who  has  become  bankrupt,  can  re- 
cover a  debt  due  from  die  defend- 
ant, if  the  bankrupt,  before  his 
bankruptcy,  agreed  to  set  it  against 
a  debt  that  he  owed  the  defendant's 
brother,  such  arrangement  not  be- 
ing in  writing. — Qtuere.  Cuxon 
and  others.  Assignees  of  Sweety  v. 
Chadley.  174,485 

7.  A  creditor  has  a  right  to  call  on 
his  debtor  for  his  money  at  the 
debtor's  lodgings,  or  other  place, 
where  he  knows  him  to  be,  though 
it  is  not  his  place  of  business.  And 
a  denial  to  a  creditor  there  is  as 
much  an  act  of  bankruptcy  as  if  it 
were  his  place  of  business.  Park 
and  others  v.  Prosser.  176 

8.  If  a  trader  absents  hims^  from 
any  place  to  avoid  a  creditor,  it  is 


BANKRUPT. 


BANKRUPT. 
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im  act  of  bankruptcy.    Curteis  and 
another  v.  Willis.  Page  21 1 

9.  In  an  action  against  annuity  bro- 
kers (who  have  become  bankrupt) 
for  laying  out  the  money  of  the 

"  plaintiff  on  bad  security,  the  solici- 
tor under  their  commission  is  com- 
pelled to  produce  their  books  un- 

'  der  a  subpoena  duces  tecum*  And 
an  entry  m  their  ledger  is  evidence, 
though  the  witness  who  produces  it, 
did  not  make  the  entry ;  and  the 
solicitor  under  their  commission  is 
compelled  to  produce  the  ledger 
containing  the  account  between 
them  and  the  person  to  whom  they 
advanced  the  money,  to  shew  that 
they  knew  him  to  be  in  an  insolvent 
state.  Hawkins  v.  Howard  and 
GU>hs.  Pa^etiZ 

10.  A  bill  of  exchange  given  m  pay- 
ment to  a  person  who  becomes 
bankrupt,  is  agood  pay  ment,  though 
the  bill  does  not  become  payable 
till  afler  the  bankruptcy,  if  the 
party  paying  it  did  not  know  of  the 
insolvency  of  the  bankrupt.  Ben* 
nett  and  another.  Assignees  of 
Hall^y,  Spackman,  274 

11.  Interest  at  ftO  per  cent  by  stat. 
49  G.  3,  c.  121,  in  the  case  of  as- 

•  signees  of  a  bankrupt  wilfully  re- 
taining a  balance,  cannot  be  reco- 
vered  in  assumpsit  on  the  com- 

'  mon  money  counts.  Beresford  v. 
Birch.  873 

12.  The  assignees  of  a  bankrupt  may 
maintain  trover  for  bills  of  ex- 
change sent  by  him  to  one  of  his 
creditors,  afler  committing  an  act 
of  bankruptcy,  though  he  being  a 
bill-broker  had  merely  lent  money 
on  them,  and  had  not  either  dis- 

'  counted  or  given  the  full  value  for 
them.  Hall^  Assignee  of  Harris^ 
V.  Barnard.  382 

1 8.  A  bankrupt  bought  and  represent- 
ed himself  as  a  dealer,  but  there  was 
'  no  distinct  proof  of  his  ever  having 
'  sold^-it  ought  to  go  to  the  jury. — 
"-  Biit  if  there  be  distinct  proof  that 


he  bought  to  carry  on  a  system  of 
fraud,  by  nuddngaway  with  the 
goods,  and  not  selling  them,  the 
judge  wiU  nonsuit  the  assignees,  as 
it  is  not  a  trading.  MilUkin  v. 
Brandon.  Page  880 

14.  In  trover  by  the  assignees  of  a 
bankrupt,  to  recover  property  in 
bis  order  and  disposition  at  the 
time  of  the  act  of  bankruptcy,  no 
demand  and  refusal  are  necessary. 
Soames  v.  Watts.  400 

15.  An  act  of  bankruptcy  is  commit- 
ted by  lying  in  prison  for  two 
months,  though  the  party  have  the 
benefit  of  day-rules  during  that 
time.  Ibid. 

16.  If  assignees  of  a  bankrupt  have 
brought  an  action,  and  have  at- 
tempted to  prove  one  item  of  their 
demand,  and  fail,  because  they 
could  not  prove  an  act  of  bank- 
ruptcy sufficiently  early,  they  can- 
not bring  another  action  for  that 
claim  which  they  could  not  before 
succeed  in.  Stafford  Y.Clark.  408 

17.  And  the  record  in  the  former 
action  is  evidence  in  the  second 
action,  without  being  pleaded, 
though  not  conclusive  as  an  estop* 
pel.  Ibtd. 

18.  An  admission  by  a  defendant, 
that  he  has  received  30s.  from  a 
bankrupt  after  act  of  bankruptcy, 
will  not  sui^rt  the  count  on  an 
account  stated  with  the  assignees* 

Ibid. 

19.  If  by  a  private  act  of  Pariiament 
a  privilege  of  the  sole  making  of  a 
newly  invented  machine  is  vested 
in  certain  persons,  with  a  proviso 
that  it  shidi  be  forfeited  in  case 
it  shall  become  vested  in,  or  in  trust 

for  more  than  Jive  persons^  or  their 
representatives,  otherwise  than  by 
devise  or  succession,"  (reckoning 
executorsand  administrators  only  as 

•  the  single  persons  they  represent): 
Held,  that  if  one  of  the  persona  be- 
come bankrupt,  the  right  passes  to 

•  bisassignees;  nid  that  th6u^ there 


9^  BiLLi^fimw^^- 

W°»P»  t^W  BvflcraJjWBfc,  jpt  die 
..fffugft^  4a  BQt  hol4  It  i^tnnt  ftr 
''^ore  duiff  five  peruiu,  ttliei- 
Wiv  t^Wfl  ^J  (jFvipe  w  aHCCCTWJp," 
iri^W  M>c  raeaung  of  tbe  act. 
&mm  y-  EUee,  Page  548 

S|^.  llip  deplaratiojut  of  &  l]An)»upt 
fo  1^  pfftf  "'itb  whattf  jie  )■  dealing, 
fcapecin^  hu  tr^nuctioiM  ii\  trade, 
^  not  evidence  to  proye  tb^  tzsd- 

9APTARD. 

If  dif  (attipr  of  «B  Ulefptimatp  i;bild 
j:pii^tB  to  pav  an  a^i^il  f^x^a 
1^1  its  support,  he  vnSi  be  boiind  to 
ra^tipuQ  to  do  ao,  or  to  provide 
^  tt|a  child  himself,  qt  to  giye  tlie 
gqost  distinct  notice  of  |ub  intention 
to  pfjf  fi.ucl^  annual  sum  no  longer. 
CfffUf^^.B^ker.  266 

BJLL  qp  EXpipPTIONS. 

If  a  bill  of  exosptiona  is  tendered  to 

A  judge,  the  facts  still  go  to  the  jury ; 

hut  a  damurrar  to  evidence  atops 

the  ease.     MUUrv  Wane.        t»7 

Bat  OP  EXCHAKGE. 

^^EVIDIMCB,  15,16. 

\.  4-  ^rlnrokei  cannot  recover  in  an 

4fiU^  WUnst  the  acceptor  of  a  bill 

pw^rf^geiW^y,  if  he  ^counted 

|t  Ultder  q^Gumatencea  vhich  ought 

to  have  excited   suspicion  in  his 

Biinj.     fJiU  V.  CtAitU  and  others. 

168,  487 

f .  (b  U)  action  on  a  hiJU  of  exchange, 

^  i94pnM  waiiut  aof^itor,  the 

d^W'iUioiia  of  a  fomieK  holder  of 

tiff  bill  are  evidenu^  if  it  can  be 

,  ab^vp  thftt  at  that  lime  he  vaa 

-  Mdff  9i  the  bill,  and  was  making 

imc^  dfclarationa  to  hia  own  pre- 

wij^,  vid  against hiaofminterest. 

9vmf9m>Htky.Whi$f.    T.T. 

%■  iPHllk,  "^Fbt  m  avHiqont  i«  a 


d«dM4tJoa  OQ  a  m  of  iffirltffly, 
ffraTiu  if)  Ireland,  aw  <>>ade  |i(|- 
4t(le  iq  £nglvid«  treating  tbe  l|»ni 
fnentiooed  ifi  tbp  bi^  a*  Ii^iel)  cur- 
Kncjf,  fud  statipg  it  to  be  of  a  per- 
tain vj^ue  in  lawful  nwney  «f  Great 
Prilain,  is  imteual,  and  ifill  pce- 
reot  the  plauttiff  ff^*™  recovqting 
more  than  that  lum;  tbougk  widi- 
out  such  BO  avermeol:,  he  voold  be 
entitled  to  tieat  thfl  lull  aa  for 
English  currency.  ^  bi)l  dmwn 
m  Ireland  for  !U6i.  IB*,  steriiiig, 
payable  ^1  Engi^qd,  wUl  be  taltco 
^  ipe^  ^qglfah  inpey.  Xayhr 
utd  anottPF  v-  Booth.  Pogt  %%t 
i.  nhetlter,  aOer  tbe  tndonee  of  a 
diabosoured  bill  baa  brouf  ht  ao- 
tipna  agwst  the  iadoiaer  and  tbe 
acceptsf,  his  taking  a  cognovit  of 
the  acceptor  ^i  payment  ^J  u^ 
•tatmenta,  ia  qqcb  a  giving  tjmo  ai 
discharges  the  other  [>wr<ift  lo  (he 
bUl — Qtuere,  Lee  v.  Levi,  ^^^ 
See,  also.  Jay  v.  fVarrem.         SSi 

5.  In  a  letter  intended  «b  a  notice  of 
dishonor  of  a  bill,  tbe  disfaooor 
ought  to  be  stated  as  aapedfic  &ct ; 
and  it  is  not  sufficient  &r  die  letter 
merely  to  demand  the  money  of 
the  dianer,  and  leave  him  to  infer 
that  tbe  bill  has  been  di^umoreJ. 
Hartley  \.  Case.  Hi 

6.  Whether  notice  of  the  dishonor  of 
a  bill  aflei  the  bill  has  been  actu- 
ally dithooored,  is  good,  though 
given  on  the  very  day  on  which  thq 
bill  became  due. — Quirre.      IHd. 

7.  Ifone  is  sued  on  a  bill  of  exchange, 
and  it  appears  that  the  pUintiffhas 
agreed  iritb  a  third  person,  that  if 
he  will  advance  part  of  tbe  sum  fiw 
tbedefendant,  be  will  take  that  indis- 
shargQ  of  the  nbole  debt,  and  Ba<^ 
third  person  so  advances  it,  ^»  it 
a  good  defence  to  tbe  action,  ffel- 
6w  V.  DraJie.  ^  j7 

8.  If  jf.  give  an  acconwnodnlioo  ac- 
ceptance to  B.  nhicb  it.  giyea  to 
C.  af  »  aeflwity.  for  wm*  aMV*- 
•Dcaft  of  U*.  aad  4iw  "WW*- 


.jHpcqf,  wtieq  th^  becoma  diW)  are 
f/ui  hy  B.  out  of  tbe  produce  of 

,  other  acceptances  given  by  C,  but 
A.'t  acceptance  is  not  given  up, 
though  C.  ii  desired  not  to  present 
it,  and  A.  informed  that  it  will 
not  1k  presented.  Held,  that  the 
original  tranaaction  is  continued, 
and  A'  not  calling  for  tbe  deli- 
YKTj  up  of  the  Inil,  raust  be  pre- 
■umed  to  have  allowed  it  to  remain 
a*  a  security  in  the  hands  of  C. 
for  such  of  his  acceptances  as  were 
■ubaequent  to  those  for  which  it 
wa«  at  first  given.  Woodroffe  v. 
Hayne,  Page  600 

0.  A  bill  accepted,  payable  at  the  of- 
Jice  of  an  attorney,  is  presented  at 
a  reasonable  time,  if  presented  at 
eight  in  the  evening,  in  the  month 
of  February.  Triggi,  Administra- 
ttiz,  v.  Newman.  63 1 

BOND. 

See  Auinimr,  1. 

1.  A  letter  from  a  surety  for  a  col- 
lector to  the  ohliffees  of  his  bond, 
■tating  that  he  will  not  be  liable 
after  the  date  of  the  letter,  is  no 
defence  to  an  action  on  the  bond 
for  a  deficit  aubtequent  to  tbe  let- 
ter, if  it  be  not  pleaded  specially. 
If  it  be  pleaded — Qiuare.  Hough 
and  another  v.  ffarr.  161 

H.  In  assessing  damages  on  a  writ  of 
inquiry,  on  a  bond  to  replace  stock, 
the  fair  rule  is,  to  take  the  price  of 
the  stock  on  the  day  of  the  trial, 
or  the  day  previous.  Harriton  v. 
Harrison.  Hi 

BROKER. 

1.  If  a  broker  makes  a  contract  with 
the  defendant  for  tbe  purchase  of 
goods,  and  delivers,  by  mistake,  a 
bought  note  to  each  parly,  and  does 
not  mention  bis  principal's  (the  buy- 
er's) name,  but  makes  a  proper  en- 
try of  it  in  his  book;  bald  that  the 
Mjnr  may  maintam  an  action  for 


CHAAVVIUPAItTY.      Mfi 

thehreacb  of  tUi  ooottML  GuU 
V.  a^ellt.  Pag*  U& 

i.  If  tbe  duties  of  a  sworn  broker  are 
axocuted  in  such  a  manner  that  no 
benefit  results  from  them,  be  ianot 
entitled  to  recover  either  his  com- 
mission, or  even  a  compensation  for 
bis  trouble.  Hanumd  v.  HoUdof. 
8S4 

S.  A  note  sent  by  a  broker  to  his 
principal,of  apurchase  hehadmade, 
does  not  require  a  siarop.  Jotephw 
V.  Pebrer.  841 

>  BUBBLE. 
If  several  persona  are  jointly  engag'^ 
ed  in  raising  money  for  a  bubble, 
one  cannot  maintain  an  action  for 
money  had  and  received  against 
another  of  them,  for  the  moitey  so 
raised.     MaeGregorv.iowK,  SOO 

BURGLARY. 

It  is  a  HufScient  breaking  to  con- 
stitute the  crime  of  burglai7,iftbe 
party  breaks  a  pane  of  glasB  of  a 
window,  and  puts  his  hand  in  for 
the  purpose  of  opening  the  shutter, 
though  he  caniutt  succeed  in  doing 
so.     Rex  V.  Joieph  Perkee.     MO 

CARRIER. 

See  CoMVzasioK,  I. 
In  action  against  carriers  for  loss 
of  a  pared,  the  consignee's  shop- 
man, not  knowing  of  the  delivery, 
and  believing  that  he  must  have 
known  it  if  a  delivery  bad  taken 
place,  is  prima  facie  evidence  of 
non-delivery.  Grifftht  v,  Ltt  and 
others.  110 

CERTIORARI. 

See  Ihdicthsnt,  1. 

CHARTER-PARTY. 

If  the  master  cX  a  ship  entK-  into 
an  agreement  of  charter-party,  not 
und«  seal,  in  which  the  deiwiiUnt 


66^ 
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agrees  to  pay  km  the  frei^ht^  by 
'-■  ^bpd'lMlla;  the  defendant  is  jus- 
tified in  payinfif-thein  tothe  owner  of 
-  the  ship*  after  notice  by  the  master 
not  to  do  so.  Atkinson  ▼.  Coles- 
worth.  Page  839,  516 

CHURCHWARDENS. 

A  parish  may  legally  have  two  di- 
visions with  churchwardens  keep- 
ing separate  accounts  for  each  di- 
vision. Astle  and  another  v.  Tho- 
mas  and  another.  109 

COACH-PROPRIETOR. 

Action  is  maintainable  against  him 
for  negligence,  though  the  coach 
had  been  examined  previous  to  the 
second  jpumey  before  the  accident, 
and  repaired  only  three  or  four 
days  before.  Bremner  v.  Williams, 

COGNOVIT. 

1.  A  cognovit  which  merely  gives  the 
„  defendant  time,  does  not  require 
an  agreement-stamp.  Jay  v.  War- 
ren. 552 
ft,  Semhle.  Giving  the  acceptor  of 
a  bill  three  weeks,  by  taking  his 
cognovit,  is  not  such  a  giving  time 
as  will  discharge  the  other  parties 
to  the  bill.                                 Ihid, 

CONDUCT  MONEY. 

See  Expenses,  1, 

CONFESSION. 

t.  The  confession  of  a  prisoner  is  evi- 
dence, though  previous  to  it  an  in- 
ducement to  confess  had  been  held 
out  to  the  prisoner,  by  another 
person, '  if  that  person  had  no  au- 
thority, as  being  constable,  prose- 
cutor, or  the  like.     R,  v.  Gibbons, 

97 

t.  Confession  of  a  prisoner  to  a  con- 
stable, who  had  held  out  no  induce- 
ment, is  evidence;  though  an  in- 

'   ducement  had  been  previously  held 


out  by  a  penui  in  no  oflSoe  or  in« 
thori^r*'  ^cx  T.  Qe'orgt  Tfkr 
and  John  Finch.  foge  1 S9 

CONFIDENCE. 

See  Attoekbt,  2, 4. — Evidshcx,  24. 

CONSTABLE. 
See  IiipaisoMMENTv  1. 

CONSUL. 

If  a  consul  is  acting  between  par- 
ty and  party,  though  he  acts  as 
consul,  he  may  receive  fees;  bat 
if  he  acts  for  his  government,  he  is 
not  entitled  to  any.  De  Lama  v. 
Haldmand.  183 

CONVERSION. 

1.  Guardians  of  aiemale  under  age 
are  justified  in  stopping  her  elope- 
ment, and  in  detaining  her  clothes 
if  she  has  eloped;  and  a  carrier,  by 
whom  she  has  sent  them,  is  justi- 
fied in  delivering  them  up  to  the 
guardians,  that  being  no  conver- 
sion.    Barker  v.  Taylor.         101 

2.  A  packer  liaving,  in  the  exercise  of 
his  business,  shipped  the  goods, 
under  the  orders  of  a  person  who 
employed  him  for  that  purpose,  is 
not  guilty  of  a  conversion.  Green- 
way  and  another  v.  fisher  and 
others.  190 

CONVEYANCER. 

A  certificated  conveyancer  can  main- 
tain no  action  for  his  fees.  Jen- 
kins V.  Slade.  270 
But  see  the  case  of  Pouchcr  v. 
Norman,  H.  T.  1825. 

CORONER. 

Information  against  a  coroner,  for 
corruption  in  his  office,  who  was 
found  guilty.  The  Judge  refused 
to  commit  the  defendant,  or  to  hold 
him  to  bail,  no  disposition  to  ab- 
scond being  shown.     Rex  v.  Ed- 
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mond  WUtcomb,  Gent,  one  of  the 
coronen  of  Shro^hire.    Page  1 S4 

CORPORATION. 

A  corporation  in  a  foreign  country 
may  sue  as  such  in  this  country, 
but  they  must  prove  that  they  are 
incorporated  in  that  country ;  and 
it  will  be  left  to  the  jury,  to  say, 
whether  the  body  so  incorporated 
is  the  same  which  now  sues.  The 
National  Bank  of  SL  Charles  v. 
De  Bemales.  569 

CORRUPT  CONTRACT. 

If  two  defendants  are  indicted  for 
-  jointly  making  a  corrupt  contract 
with  a  third  person,  for  procuring 
an  East  In^a  cadetship,  one  of 
the  defendants  may  be  convicted, 
though  the  other  is  acquitted. 
Rex  V.   Taggart  and  Baskcomh, 

201 
COSTS. 

See  AoEESMENT,  4. 

1.  Semble,  That  where  many  useless 
witnesses  are  caUed  by  the  success* 
ful  party,  the  judge  will  cause  the 
prot^onotary  to  be  apprised  of  it, 
to  guide  him  in  his  taxation  of  costs. 
Clark  V.  Webster  and  Salt.      105 

2.  Between  24  June,  1824,  and  6 
Nov.  1824,  neither  13  G.  3,  c.  51, 
nor  5  G.  4,  c.  106,  applies,  and  the 
plaintiff  in  a  case  arising  in  Wales 
gets  the  same  costs  as  if  the  cause 
arose  entirely  in  England.  Moore 
V,  Williams,  468 

COUNSEL. 

See  Evidence,  24. 

COUNTERMAND. 

If  a  person  direct  his  banker  to  hold 
a  sum  of  money  at  the  disposal  of 
a  third  person,  the  party  so  order- 
ing may  countermand  his  order  at 
any  time  before  the  banker  has  paid 

'    the  money  to  such  third  person,  or 


entered  into  some  equivalent  ar- 
rangement with  him,  incompatible 
with  a  countermand  of  the  order. 
Gibson  V.  Minet  and  another.    247 

CREDIT. 

In  actions  for  work  and  labour,  if  it 
appears  that  the  plaintiff  has  once 
given  credit  to  A.  he  cannot  after- 
wards shift  his  claim,  and  charge  B. 
Leggat  V.  Reed.  16 

.     CRIM.  CON. 

See  EviDENCB,  22. 

CROSS  EXAMINATION. 

On  indictment  of  a  female  prisoner 
for  stealing  from  the  person  in  a 
house  you  cannot  ask  the  prosecu- 
tor in  cross  examination,  "  whether 
at  that  house  any  thing  improper 
passed  between  him  and  the  pri- 
soner."   Rex  V.  Sarah  Pitcher.  85 

CUSTODY  OF  DOCUMENTS. 

The  chest  of  a  company  kept  by 
the  clerk  of  the  company,  is  proper 
custody  for  old  documents  relating 
to  the  company.  But  the  private 
house  of  a  deceased  clerk  of  the 
company,  is  not  proper  custody  for 
a  convention  temp,  Ed.  4,  between 
the  Prince  of  Wales  and  the  com- 
pany. The  Mercers  ^c.  Cofnpany 
of  Shrewsbury  v.  Hart,  .118 

CUTTING  WITH  INTENT  TO 
MURDER. 

To  constitute  the  offence  of  cutting 
with  intent  to  murder,  it  is  not 
necessary  that  the  wound  should  be 
near  a  vital  part,  or  of  such  a  na- 
ture, as  to  be  likely  to  cause  death. 
Rex  V.  George  Griffith.  298 

DAMAGES. 

See  Post-master,  1. 
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QJSFAMATION. 

See  SLA2n>BB. 

DELIVERY  OF  GOODS. 

See  Frauds,  Statvte  of,  1 . 

DEMISE. 
&«EyiDXNCx,  17. 

DEVIATION. 

A  ship  going  from  London  to  Grana- 
da, and  back,  having  been  forty- 
eight  hours  in  a  port  in  Granada, 
baa  oooduded  her  outward  voyage. 
If  she  goes  afterwards  to  other 
varttk  in  the  same  Island  to  deliver 
1^  ^twaid  cargo,  and  receive 
n^otracts  fpr  homeward  freight,  ^nd 

•  i|9>  ii^  lost ;  this  is  a  loss  on  her  home  ^ 
^JHun^  voyage.     Miller  v.  Warre. 

Page  237 
DISSEISIN. 

See  Fins,  1. 

DISTRESS. 

4^091  on  the  stat.  of  Marlbridge, 
fee  aa  excessive  distress.  Sells  v. 
Hoare^  Goodwyn^  and  others.     28 

PRIVING,  NEGLIGENT. 

1.  In  an  action  against  a  defendant 
for  the  injury  occasioned  by  the 
careless  driving  of  his  servant,  the 
plaintiff  may  recover  for  the  injury 
done  to  his  wife  as  well  as  himself, 
without  bringing  a  separate  action 
foe  each,     Aluon  v.  Fdtster,       %\ 

%•  In  an  action  on  the  case,  for  the 
Bo^ligont  driving  of  the  defendant's 
aexvant,  if  it  appear  that  thedefend- 

•  ant  holda  himself  out  to  the  world 
as  the  owner  of  the  cart,  by  suffer- 
ing his  name  to  remain  painted  on 
it,  and  over  the  door  of  the  house 
of.bu^inesn  to  which  it  belonged, 
the  action  is  maintainable  against 
hint,  although  it  is  proved  that  he 


liad  for  soiqe  dayji.  cftf»^,ta  be 
owner  of  the  cart,  and  oonoenied 
m  the  business,  having  resigned 
both  up  to  his  former  partner. 
Stables  V.  Eley.  Page  61^ 

9.  If  the  declaration,  in  an  action  od 
the  case  against  coach  proprietors, 
for  an  injury  received  by  the  over- 
turning of  a  coach,  sute,  that  it 
was  their  duty  to  carry  the  pUin- 
tiff  safely  for  a  certain  hire,  it  does 
not  mean  to  carry  safely  at  all 
events,  but  the  declaration  wfll  be 
sufficiently  supported,  by  proof  of 
the  want  of  due  care.  Harris  ▼. 
Costar  and  others.  636 

4.  In  an  action  for  an  injury  done  to 
a  stage-coach  by  i|  cart»  the  coach- 
man is  not  a  competent  witness  for 
the  plaintifl^  witliout  a  release. 
Kerrison  v.  Coatsnarth,  643 

EJECTMENT. 

See  Variance,  10 — Wavbe,  f. 

Ejectment  cannot  be  brought  against 
a  person  for  setting  up  a  stal^  in  a 
street.  The  remedy  is  by  action 
of  trespass,  by  the  owner  of  the 
soiL  Doe,  d.  Tke  Mimster  4*  Pa- 
rish Officers  of  SL  Julian,  Skrewt' 
bury,  V.  Cowley,  125 

ELOPEMENT. 
See  Conversion,  1. 

EMBEZZLEMENT. 

I.  Held  by  the  twelve  judges,  that  if 
a  servant  receives  money  on  his 
employers'  account,  and  embezzles 
it,  he  is  guilty  of  a  felony,  though 
his  employers  had  qo  right  to  it, 
and  were  wrong  doers  in  receiving 
it.  Rex  v.  Beacall,  Rex  v.  WeW- 
ings.  454 

£.  Held  that  if  ufider  an  act  of  Par* 
liament,  the  property  in  goods, 
chqittels,  debts,  &c«  are  vested  in 
certain  directors  of  the  poor,  money 
and  securities  fpr  QKney  are  not 
ipQlud^.  Ml 
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8.  In  an  indictment  for  embezzling 
money,  it  needs  not  be  stated  from 
whom  the  money  was    received. 

Ibid. 

4.  The  servant  of  a  corporation  that 
embezzles  their  money,  is  guilty  of 
felony,  though  not  appointed  un- 
der their  common  seal.    jS^.  C.  457 

ENTRIES  IN  BOOKS  OF  A  COM- 
PANY, ASSESSMENTS,  &c. 

See  Evidence,  14. 

ESTOPPEL. 
See  Bankrupt,  18. 

EVIDENCE. 

See  Apothecary,  £. — Bankrupt,  2, 
18,  20. — Carrier,  1. — Confes- 
sion, 1,  2. — Ekecutors,  1. — 
False  Representation,  1. — 
Fine,  S. — Forgery,  1. — Guar- 
antied 1. — Husband  &  Wipe,  2, 
8,  5. — Identity,  1.  —  Insol- 
vent, 2. — King's  Evidence,  1. 
— Libel,  1 , 2. — Manslaughjer, 
1 .  Notice,  2. — Practice,  7,  1 1 . 
— Ship,  1,  2.  —  Ship's  Regis- 
ter, 2. ^—Slander,  1,— Stock 
Jobbing. — Tenant. — Term. — 
Theatre.  —  Tithes,  1,2,  8. — 
Trover,  4. — Variance,  2,  3. — 
Veterinary  College. 

1 .  SemblCf  That  a  witness  is  compe- 
tent to  prove  that  a  debt  due  joint- 
ly to  him  and  the  plaintiff  is  paid. 
Evans  v.  Yeathard.  49,  836 

S.  An  admission  by  a  party,  that  he 
is  in  possession  of  certain  premises, 
18  no  evidence  of  his  possession  on 
any  day  antecedent  to  that  on  which 
the  admission  is  made.  Tindal  v. 
Whitrow.  22 

8.  If  an  alteration  has  been  made  in 
the  plaintiff's  pass  book  with  his 
bankers  by  some  person  at  his 
bankers,  if  he  enquires  there  why 
it  ia^  Lionel  the  answer  he- receives 
'ftom  a  person  acting  in  the  Bank- 
' '*}atg'hbm€'^  a  elericy  ia  eviteioe  in 


an    action   agahist    tiie    bankers. 
Price  V.  Marsh  and  others.        60 

4.  If  in  conversation  the  opposite  par- 
ty states  the  contents  of  a  written 
paper,  you  may  give  such  ilis  de- 
claration in  evidence  without  pro- 
ducing the  paper. 

If  a  witness  has  given  a  note 
jointly  with  others  tor  a  stlih  of 
money  to  indemnify  the  defendant 
in  the  action,  and  his  name  ban  been 
erased  fVom  the  note  by  content  of 
all  parties  to  it,  his  competency  Ja 
restored,  and  he  may  be  examined 
for  the  defendant.  Sewell  &  Breitf 
assignees  of  S,  &  /•  Wfighi,  v. 
Siubbs  &  Hancock.  /Vi|f0. 73 

5.  Trover  for  bricks.  Evidence  that 
men  fetched  them  away  allying 
tliey  were  ordered  by  the  defend- 
ant; and  evidence  that  the  eartdiey 
took  them  in,  had  on  it  the  same 
name  as  the  defendant*s,  is  not  evi- 
dence to  go  to  the  jury  thitt  the 
defendant  took  them  away.  Eve* 
rest  V.  fVood.  75 

6.  SembUj  That  a  letter  written  by 
a  bankrupt,  shortly  after  absent- 
ing himself  from  home,  is  evi- 
dence to  shew  his  motive  in  going, 
but  not  to  prove  the  fact  of  hia  ab- 
sence. Rawson  and  otli^iv.  As- 
signees of  Wilkinson,  v.  Haighf 
Executor  of  Haigh,  77 

7.  On  indictment  n>r  a  conspiracy, 
the  letters  of  one  of  the  defendants 
to  the  other  are,  under  certain  cir- 
cumstances, admissible  in  evMence 
in  his  favor,  to  shew  that  he  iras 
the  dupe  of  the  other,  and  not  him- 
self a  participator  in  liny  fWHid. 
Rex  V.  Whitehead,  67 

8.  Corroboration  of  accomplice's  evi- 
dence needs  not  be  on  every  mate- 
rial point.  Rex  v.  Barnard  tod 
others.  88 

9.  A  plaintiff  is  not  at  liberty  to  give 
secondary  evidence  of  the  contents 

-  of  a  document,  if  hii^' witnesses 
traee  it  to  a  person  not  eoittiect- 
ed  with  the  cause,  wldi^t  calling 
that  peiion.    f¥eimm  r,-A¥Mu. 
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10.  A  plaintiif  may  give  secondary 
evidence  of  the  contents  of  a  written 
paper,  if  those  in  whose  possession 
it  was,  proved  that  they  had  made 
diligent  search  for  it,  and  could 
not  find  it.  Harper  v.  Cook,  139 
And  see  Parkins  v.  CohheU     282 

11..  A^  letter  written  hy  the  indorser 
of  a  bill  is  evidence  for  the  defend- 
ant in  an  action  by  indorsee  against 
acceptor.  Coster  v.  Symons^  other- 
wise Sherwood.  Page  1 48 

It.  In  an  action  of  covenant  the  at- 
torney of  a  third  person,  who  holds 
the  deed  as  such,  is  not  bound  to 
produce  it;  but  the  plaintiff  may 
go  into  secondary  evidence. 

An  attested  copy  on  Is,  stamp, 
is  admissible  as  secondary  evidence. 
Ditcher  v.  Kenrick  IGl 

13.  To  make  a  defendant's  card  evi- 
dence, you  must  give  him  notice  to 
produce  his  cards,  and  put  in  one 
as  a  copy,  unless  the  one  to  be  put 
in  can  be  proved  to  have  been 
given  to  the  witness  by  the  defend- 
ant himself.     Clark  V.  Capp,  199 

14.  On  an  ejectment  for  a  house,  the 
land-tax  assessment  of  the  parish, 
in  whidi  the  collector  of  taxes 
charges  himself  with  the  receipt  of 
money  from  A.  B.  as  tenant  of  a 
particular  house,  is  evidence  that 
A.  B.  was  tenant  at  that  time. 

The  books  of  an  insurance  com- 
pany, in  which  they  charge  them- 
selves with  the  receipt  of  a  sum  of 
money,  as  a  premium  to  insure  a 
particular  house  in  the  occupation 
of  A.  B.  from  fire,  are  also  evi- 
dence of  his  occupation. 

These  entries  are  evidence  be- 
cause the  party  making  them 
charges  himself  with  the  receipt  of 
money.  jDoe,  dem.  Smithy  v.  Cart- 
wright.  218 

1$.  In  an  action  by  the  indorsee  of  a 
bill,  against  the  acceptor,  the  de- 
darction  of  the. drawer  is  admissi- 

.  ble  in  evidence,  to  shew  that  the 
bill  was  obtained  by  firaud*  .  The  I 
plidntiff  most  be,  however,  shewn  I 


to  be  in  fome  way  privy  to  the  firaod. 
Peckham  v.  Potter.  Page  itSt 
But  see  Barough  v.  WhiU.  T.  T. 
1825. 

16.  In  an  action  on  a  bill  of  exdiangeb 
by  indorsee,  against  aooepcor,  me 
declarations  of  a  former  holder  of 
the  bill,  .are  evidence,  if,  it  can  be 
shewn  that  at  that  time  he  was 
holder  of  the  bill,  and  was  makii^ 
such  declarations  to  his  own  pre- 
judice, and  against  hia  own  inter- 
est.   Pocockv.KOmg.  fM 

1 7.  If  the  issue  is,  whether  the  jJain- 
tifFis  tenant  of  the  defendant  un- 
der a  demise  '*  for  one  year  firom 
the  23d  of  April,  1821,  and  dience 
afterwards  from  year  to  year,"  evi- 
dence that  the  plaintiffhas  pa^  the 
defendant  rent,  is  not  suffident 
proof  of  the  demise  in  issue.  PiU/- 
Ups  V.  Mosely  and  others.        262 

1 8.  A  paper  written  by  a  party  is 
admissible  in  evidence  against  diat 
party,  though  it  is  signed  by  a  third 
person. 

If  a  person  goes  and  oflfers  a 
sum  of  money,  stadng  how  much 
he  offers,  and  holding  the  money 
twisted  up  in  bank  notes,  in  his 
hand,  it  is  a  sufficient  tender;  but 
if  the  sum  had  not  been  mentioned, 
semhle,  that  it  would  not  have  been 
a  good  tender.  Alexander  v. 
Brown.  288 

19.  Medical  persons  are  bound  to 
reveal  confidential  communications, 
when  called  upon  in  courts  of  jus- 
tice.    Rex  V.  Gibbons.  97 

20.  The  confession  of  a  prisoner  is 
evidence,  though  previous  to  it  an 
inducement  to  confess  bad  been 
held  out  by  another  person,  if  that 
person  had  no  authority.     S.  C. 

Ibid. 

21.  A  witness  to  prove  the  execution 
of  a  bond  did  not  recollect  whether 
at  the  time  it  was  executed  it  had 
any  seal ;  and  he  swore  that  he  did 
not. read  the  attestation,  when  he 
witnessed  the  execution:  but  there 
being  a  seal  at  the  time  of  the  tiisl, 
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«nd  the  bond  itself  saying  "  sealed 
with  our  seals,"  it  was  held  to  be 
8u£Bcient  proof;  but  this  evidence 
would  not  have  been  sufficient,  if 
there  had  been  no  seal  on  the  bond 

'•at  the  time  of  the  trial.  Ball  v. 
Taylor.  Page  417 

tf  •.  On  an  inquiry  in  an  action  for 
crim.  con.  into  the  circumstances  of 
the  defendant,  the  executor  of  a 

.  deceased  relation  is  bound  to  an- 
swer a  question  which  requires  him 
to  state  the  amount  of  property  the 
defendant  acquired  under  the  will 
of  his  testator.     Peter  v.  Hancock. 

975 

Kid.  If  the  defendant's  counsel  cross 

*  examines  as  to  certain  misrepresen- 
tations made  towards  the  defend* 

.  ant,  and  deceptions  practised  on 
him,  this  is  to  be  considered  as  no- 
tice to  the  plaintiff's  counsel  of  the 
line  of  defence ;  and  therefore  if 
he  has  letters  of  the  defendant  tend- 
ing to  shew  that  he  knew  the  real 
state  of  the  facts,  the  pldndff's 
counsel  ought  to  give  them  in  evi- 
dence, before  the  plaintiff's  case  is 
dosed,  and  he  will  not  be  allowed 
to  put  them  in  evidence  in  reply. 
Wharton  v.  Lewis.  529 

M.  A  party  will  not  be  allowed  to 
go  into  evidence  of  the  time  when 

*  the  counsel  for  the  opposite  party 
was  retained,  either  by  calling  the 
counsel's  clerk,  or  otherwise,  as 
the  retaining  of  counsel,  falls  with- 
in the  rules  respecting  confidential 
eommunications.     Foote  v.  Hayne. 

545 

t$.  If  in  an  action  for  breach  of 
promise  of  marriage,  the  defence 
set  up  is,  that  the  defendant  was 
induced  to  make  the  promise 
through  misrepresentations    made 

.  to  him;  and  it  is  proved  that  the 
plaintiff  knew  that  her  father  wrote 
letters  to  the  defendant,  in  which 

.  he  made  statements  respecting  her; 

;..««cfa  letters  are  evideiioe  for  the 
.defendant,  though  there  is  no  proof 


^t  the  plaintiff  had  read  th^m,  or 
was  acquainted  with  their  exact 
contents,  but  the  plaintiff  would  not 
be  considered  answerable  for  the 
particular  expressions  contained  in 
them.  But  a  verbal  representation 
made  by  the  plaintiff's  father :(9he 
not  being  present,)  to  a  third  per- 
son, who  communicated  it  to  the 
defendant,  is  not  evidence.  -  Foote 
V.  Hayne*  Page  54^ 

26.  You  cannot  ask  a  witness  what 
the  opposite  party  has  said  as  to 
the  contents  of  deeds  executed  by 
him,  without  such  party  has  had 
notice  to  produce  such  deeds. 
Bloxam  v.  Elsee.  65S 

27.  If  the  declaration  in  an  action  to 
recover  the  price  of  goods,  sent  for 
sale,  on  commission,  allege  that  the 
defendant  sold  but  did  not  account 
to  the  plaintiff,  the  plaintiff.tnust. 
prove  that  a  sale  actually  took 
place,  and  it  will  not  be  presumed, 
even  at  a  distance  of  twelve  mondis 
afler  the  delivery  of  the  goods. 
Elboum  V.  Upjohn,  672 

28.  Office  copies  of  Chancery  pro- 
ceedings are  not .  evidence  on  the 
trial  of  an  issue  out  of  th&  Court  of 
Chancery,  although  they  may  have 
been  read  in  evidence  in  that  court. 
Bumand  v.  Nerot.  57 S 

29.  If  there  are  parol  negotiations 
which  are  afterwards  reduced  into 
writing,  the  writing  must  be  look- 
ed to  as  shewing  the  final  arrange- 
ment, but  when  a  question .  arises 
as  to  whether  a  transaction  has  a 
usurious  character,  questions  may 
be  put  to  ascertain  whether  other 
matters,  which  do  not  appear  on  the 
face  of  it,  were  not  previously 
talked  of.       Sinclair  v.  Stevenson. 

58% 
dO.  If  a  paper  be  traced  to  the  hands 
of  an  agent  of  a  party  in  a  suit,  and 
notice  Ims  been  given  to  the  party 
to  produce  it,  he  is  bound  to  do  so; 
and  the  opposite  pn^ are nptboond 
to  call  the  agent  as  a  witness;  mi4 
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if  dM-puty  has  delivered  it  to  the 

•tamp  office,  to  get  certain  duties 

.   allowed,  and  does  not  tell' the  party 

-  serving  the  notice  to  produce,  of 
diat  Gurcumstance,  parol  evidenoe  of 
the  contents  may  be  given.     lUiL 

81.  If  an  agreement  purport  by  the 

-  words  attached  to  the  signature  of 
«  particular  person,  to  have  been 

"Signed  by  that  person,  on  the  be- 
hoof another,  having  an  interest 
bat  not  being  a  party,  such  person 
may  be  examined  to  prove  that  he 
signed  in  reality  for  a  diffeient  per- 
•son,  who  was  named  as  a  party,  and 
ivhose  signature  was  not  to  the 
agreement,  and  that  the  statement 
of  his  having  signed  ibr  the  first 

'  ^'mentioned  person,  was  written  by 

'  "ibistake.       RumhaU    v.    Wright, 

589 

St.  A  plaintiff  may  use  as  his  evi- 
dence answers  given  to  intem^a- 
'  tones  exhibited  by  the  defendant  in 
the  cause,  but  if  he  does  so  he  can- 
'  not  object  that  some  of  them  are 
not  evidence  on  account  of  their  ap- 
pearing to  state  the  contents  of 
written  papers.  M^Intyte  v.  La^ 
yard.  606 

S$,  A  horse  was  sold  under  a  written 
warranty^  contained  in  a  receipt  for 
the  purchase  money,  which  was 
•given  to  the  buyer's  servant;  the 
son  of  the  seller  (who  was  proved 

' '  to  have  been  present  when  the  bar- 
•gain  was  made,  and  to  have  acted 

'   at  other  times  in  his  father's  busi- 

"  ness,  but  never  to  have  sold  a  horse 

by  himself,)  got  the  receipt  back 

from  the  servant  by  a  fraudulent 

re)presentation:  Hekl,  in  annction 

-on  the  warranty  against  the  father, 

•  ■■  that,  under  f^ch  circumstances,  pa- 
-*  fol  evidence  of  the  contents  could  not 

be  given,  but  that  the  son  must  be 

•called  as  a  witness — ^The  son  being 

>.*eaUed  proved  that  he  went  lor  the 

•  ^^^eieeipt  by  •desire  of  a^persofr  naAoed 

Ti^^  ownerof  tiie4iorte,  for  whom 
'  'Irisfiilher  sold  on  eoMimisskm^,  taid 


did  iibt  MMmion  the  tRib]«et  to'lds 
bcfter  tin  he  had  Obtained  it^Jfiis 
father  then  had  possession  of  there- 
oeipt  for  a  very  short  time,  after 
which  4t  was  sent  to  T; — Hdd,ffaat 
this  fact  did  not  Vary  the  case,  so  as 
to  let  in  the  parol  testimony.  .  Best 
V*  Oabam.  Page  6SI 

94.  Evidence  may  bfe  given  bj^parol 
of  material  facts  wMch  irans^irBd 
at  an  examination  before  ectiMs- 
sioners  of  bankrupt,  but  whichwere 
not  taken  down  in  writing,  fk/m^ 
'  land  V.  Ashbif  and  anottor.      649 

EXECUTION. 

'  If  a  party  has  goods  on  hire  iCbr  a 
term,  and  the  sheriff  sdxes. .them 
under  an  execution  against  sodi 
party,  the  owner  of  the  goodsjosy 
maintain  an  action  on  the  ctie 
against  the  sherifi^  if  the  sheriff 
sells  the  entire  property  of  such 
goods:. but,  to  support  ihe  action, 
he  must  shew,  that,  as  soon  as  the 
goods  were  seized,  he  apprised  the 
sheriff  that  the  goods  were  lent  for 
a  term  only ;  in  order  that  the  abe- 
riff  might  know  that  he  had  only 
a  right  to  sell  the  qualified  property 
that  the  hirer  liad  in  the  goods. 
Deanv,  Whittaher  &  another,  She- 
riffi  of  Middlesex.  .  347 

EXECUTORS. 

1.  Inanswer  toapleaofjrfeneiuimta- 
MfravtV,  proof  that  the  deceased's 
property  was  sworn  niider  a  certain 
•sum,  is  primd  facie  evidence  of  as- 
sets to  the  amount  of  the  smaDett 
sum  that  would  pay  the  same  pro- 
bate duty  as  the  sum  sworn  to. 
Curtis  V.  HwU  and  others.      180 

2.  If  two  persons,  who  are  eAecaton 
jointly  with  a  third,  bring  an  action 
in  their  cnn  persons^  and  'kot  at 
exevutors,  on  a  contract  made 
with  those  ^  iwdf  the  third  having 

•^ken  M  part  in' the  makii^  of  the 
-  eontracf:     sHch.^  action     can    be 
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1  l^  tbow  two,  withoiU 
tba  third  joitang.  BnutiHgttMaii/i 
•  I  r.  AmU.  Pag§  »f 

EXPENSES. 
It  who  u  nibpoaiaed  by 
a  defeodun  iadicted  for  »  cotufnra- 
<nr,  ia  compdlebls  lo  giv«  evideoce, 
ihov^  fuch  defendurt  lefuw*  to 
[wy  oil  expenaei;  and  tbe  indict- 
meat  having  been  rerooved  by  cer- 
Itsrari,  and  coming  down  to  the  as- 
aim  aa  a  civil  record,  does  not 
make  any  difference  aa  to  this.  Rex 
V.  Cooke  &  Jatkinum.  Sit  \ 

t.  Expenses  of  witness  going  to  iden- 
tify stolen  proper^,  disallowed. 
Rex  V.  Mil^glon.  83  | 

p.  In  frivolous  cases  of  felony,  the 
jodge  wOl  not  allow  the  prosecu- 
bnr's  expenses,  though  he  was 
bomtd  over  by  a  magistrate.  Rex 
T.  PotrtU.  96 

FALSE  REPRESENTATION. 

Declaration  m  tort,  stating  that  the 
defendant,  on  the  sale  of  Tene- 
riSe  BarQIa,  asserted  thatTicwi. 
would  produce  a  ton  of  soap,  well 
Knowing  it  would  not  do  so,  is  not 
■opporttd  by  evidence  that  he  said 
be  had  made  7  tons  of  soap  out  of 
SI  cwt.  and  no  proof  of  the  acien- 
Irr.  Homeattle  and  another  v. 
Moat.  16C 

FALSE  PRETENCES. 

If  one  prafeMM  to  sell  an  interest 
is  property,  and  receive*  the  pur- 
flhas0>nionsy,   the  vendee    taking 

.  die  usual  covenant  for  title,  and  il 
turn  out  tbat  the  vendor  has  in  fact 
previoualy  aold  his  interest  in  the 
Bfoporty  tq  ^  third  person.  This 
H  not  BuffldlKit  to  support  an  in- 
jietment  fbr  obtaining  money  by 
fUae  jitcttimt.    Rex  v.  Codtmg- 


FINE. 


661 


diaavaor,  ban  qectmenta,  utilesa 
there  hu  been  an  actual  entry  to 
avoid  it*  operation.  Doe,  dem. 
Anderson,  v.  Turner.        Pifgt  91 

t.  A  second  son,  who  was  living  with 
bis  fkther  at  the  lime  of  his  death, 
holding  possession  of  his  father's 
house,  levies  a  fine  with  proclama- 
tion*: the  eldest  son  need  not 
make  an  actual  tntry  to  avoid  this 
fine.  Doe,  dem.  Daeit,  v.  Daoit. 
ISO 

3.  If  in  a  fine  there  be  a  patent  un- 
biguity,  ihe  fine  is  void;  but  if 
there  is  a  latent  ambiguity,  it  may 
be  explained  by  evidence. 

Ifafineheleviedoftwelvebottaea, 
it  revokes  a  previous  will  ijvoad 
those  houses;  but  evidence  may 
be  given  to  shew  that  the  conusor 
bad  nineteen  houses,  and  that  a  par-  ' 
ticular  twelve  were  meant  by  the 
fine.  Doe,  dem.  BulkeUy,  v.  fPO- 
fovd.  284 

FORFEITURE. 
See  Lease,  I . 

FORGERY. 

I.  A  person  whose  name  is  forged, 
is  a  competent  witness*  to  prove 
the  forgery,  if  released.  Rim  v. 
Thotmu  Pigeon.  g$ 

i.  If  a  banker  of  a  supposed  acc^ 
tor  of  a  forged  bill  discount  it  for 
the  agent  of  one  of  the  iodorsers, 
on  the  discovery  of  the  fo^ery,  the 
banker  so  discounting  may  recover 
back  the  money  lie  paid  on  the  bill, 
notwithstanding  he  was  the  bank- 
er of  the  supposed  acceptor,  and 
therefore  might  be  taken  to  know 
his  hand -writing.  Fulieraadolben 
V.  iSmilA and  anotber.  Iflf 

S.  On  an  indictment  for  finging^  the 
names  of  two  joint  tcc^ton^  one 
release  by  the  bolder,  fin  valodtle 
eonsidBratiom,tobath  ofdnn  jomt- 
ly,  is  soffieidat  to  makAtbem  eom- 
pelent  wiiaMaea  to  prove  dn  lbv|e. 
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I  requu 
onealamp.    Rexy.Bayley.    485 

4.  A   release  to  one    of   two  joint 

acceptor!,  inures  to  discharge  both. 

Ibid. 

8.  A  power  of  attorney  under  seal, 
totraDBfeT  stock  in  the  public  funds, 
is  a  deed:  andknowinglyutteriuga 
foiled  one  is  a  capital  oSence,  un- 
der lUt  2  Geo.  2,  c.  ti,  I.  1.  Rex 
T.FmaUleroy.  4X1 

FRAUD, 

See  Lien. 
If  a  hone  is  sold  with  a  inrranty, 
anj  fraud  at  the  time  of  the  sal« 
wul  avoid  the  sale,  though  it  is  not 
aa  any  point  included  in  the  warran- 
ty.    Stenard  t.  Coenelt.  23 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiffagreed  by  parol,  that, 
if  the  defendant  would  employ  hia 
sliip  to  carry  com,  he  would  bring 
him  coals  at  a_  stipulated  price. 
This  contract  is  liot  within  the  Sta- 
tute of  Frauds,  and  need  not  be  in 
writing;  nor  is  part  delivery,  or 
port  payment,  necessary  to  make 
It  binding.  Cobhcld\,  Cotton,    51 

a.  ThatpartoftheStatuteofFrauds, 
which  directs  certain  agreements  to 
be  in  writing,  will  be  taken  notice 
of  by  the  Court  on  the  trial  of  an 
issue  out  of  the  Court  of  Chancery. 
However,  if  the  jury  should  think 
that  there  was  an  agreement  made 
which  was  not  in  writing,  the  Judge 
will  indorse  that  finding  on  the 
poatea  as  special  matter.  Bumaml 
and  another  v.  Nerot.  578 

GAME. 
1.  On  an  information  filed  in  the 
Crown  Office  for  game  penalties, 
notice  to  a  defendant  in  custody, 
indorsed  on  a  copy  of  the  informa- 
tioD,  to  appear  and  plead,  or  demur ; 
or  a  plea  and  appearance  will  bv 
enteml  under  the  Stat.  4S  Geo.  3, 
c£S,  iauot  good;  as  that stat. docs 
notaj^y  to  in  for  nations  of  this  sort . 
On  anch    an  information,    if  a 
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verdict  ptaaea  in  fiiVtw  of  OM  *- 
fendant,  and  against  anotfaCTi  ^ 
acquitted  defendant  is  not  mtitled 
to  nis  costa. 

Whether,  on  the  trial  of  anch  in- 
formatioD,  it  ia  necessary  that  a  de- 
fendant in  cnatody,  wbo  has  not 
employed  either  attorney  or  coun- 
sel,  should  be  broqabt  into  court  at 
the  time  of  the  triid!  Aitd  if  it  ii 
necessary  that  he  abouU,  whether 
he  should  be  brought  up  by  an  or- 
der of  the  Judge  at  ^ifi  Prm,  or 
by  kabea*  corpiu.-rrQiutTe.  Da- 
viei  t.  Bmt,  Cooke,  and  otbets. 
Pagea  U9,  96$ 

GOODS  NOT  ACCOHDING  TO 
ORDER. 

If  gooda  are  supplied  no*  ■eeord- 
ing  to  the  order  tor  tbem,  the  bay 
er  is  bound  to  return  them  widiin 
a  reasonable  time,  or  b«  will  be 
bound  to  pay  for  them.  Mibitr 
&aLv.  rucfcr.  U 

GUARDIAN. 

See  CoxvBKSioir,  1. 

GUARANTIE. 

1,  In  an  action  on  a  gnarantie  un- 
dertaking "  to  make  provision  for 
the  repayment "  of  a  sum  lent  to  a 
third  person,  the  plainliffmust  give 
tome  proof  that  no  provision  has 
been  made  by  the  defendant,  or  he 
will  be  nonsuited.  Slight  proof, 
however,  is  sufBcient.  GaTretl  v. 
Hundley.  217, 48S 

2.  WheOier  an  undertaking  to  pay  for 
work  to  be  done,  if  the  plaintiff  will 
advance  money,  is  a  guaraolie. 
Qvare.  Parkint  v.  Moravia. 

S76,  S07 
HIGHWAY. 
I.  In  an  indictment  for  obstructii^  a 
common  highway,  the  highway  may 
be  laid  as  a  common  highway  for 
carts,  carriages,  &c.  though  it  has 
always  been  arched  over;  provid- 
ed it  is  capable  of  being  uaed  by  aD 
ordinary  carriagea;    and  notwitfa- 
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•Umding  the  arch-way  be  not  suffi- 
€itnt]y  nigh  to  permit  road  wag- 
goaa  and  other  carriages  of  unusu- 
m  dimensions  to  pass  under  it. 
Rex  ▼•  Lynn  &  Dehnty,  Page  5t7 

HOUSEBREAKING. 

I  •  To  constitute  the  offence  of  break- 
ing into  a  dwelling  house  in  the 
day«tiniei  (no  person  being  therein), 
it  miiat  be  proved,  that  ^e  break- 
ing took  pbee  at  a  time  of  day, 
when  diere  was  sufficient  day-light 
to  dutinguish  a  person's  features. 
Rem  y.  Caleb  Tandy.  297. 

HUSBAND  AND  WIFE. 
See  Dritino,  Nsolioent  1. 

1.  Agreements  by  husband  and  wife 
to  live  separate,  are  legal.  If  fou 
intend  to  set  up  adultery  to  avoid 
such  agreement,  you  ought  to  plead 
it.  If  the  parties  live  together  af- 
ter the  agreement,  that  will  put  an 
^id  to  it.  The  wife's  conduct  to- 
wards her  husband  on  coming  back 
is  evidence  on  action  by  her  trus- 
tee for  the  separate  maintenance. 
Schoiey  v.  Goodman.  36 

t.  If  larceny  be  jointly  committed  by 
husband  and  wife,  the  wife  is  enti- 
tled to  be  acquitted  as  under  coer- 
cion :  the  woman  being  indicted  as 
''  the  wife  of  A.  B."  is  sufficient 
proof  tliat  she  is  so  for  this  purpose. 
Rex  V.  Knight  and  his  wife.      116 

8.  Husband  and  wife  trading  as  part- 
ners in  Spain,  cannot  sue  in  our 
courts  without  proof,  that,  by  the 
law  of  Spain,  a  feme  covert  is  al- 
lowed to  trade.  Whether  on  such 
proof  an  action  could  be  maintain- 
ed by  both. — Qvujere*  Cosio  & 
Pineyro  ▼.  De  Bemalee.  266 

4.  The  jury  may  judge  whether  goods 
furnished  to  a  wife  are  suitable  to 
her  husband's  rank.  Montague  v. 
Eepuuuee.  356, 502 

8.  A  husband  is  not  liable  for  goods 
supplied  to  his  wife  while  she  is  liv- 
ing with  him^  without  ppoif  of  his 


assent  to  the  order.  If  she  is 
wrongfully  put  away,  he  is  liable 
for  her  necessaries,  if  he  neglects 
to  find  them  for  her.  Ibid, 

6.  In  assumpsit  fqr  board  and  lodging 
supplied  to  the  defendant's  wife,  S* 
the  defence  is  the  adultery  of  the 
wife,  a  statement  made  by  her,  con- 
fessing her  adultery,  which  state- 
ment was  made  immediately  previ- 
ous to  her  husband  turning  her  out 
of  doors,  is  admissible  in  evidence 
on  the  part  of  the  husband;  and 
so  are  letters  from  different  men, 
found  by  him  at  that  time  in  her 
writing  desk.     Walton  v.  Green. 

621 

IDENTITY. 

A  person  sends  letters  to  S.  F.  of  Ply- 
mouth Dock,  and  receives  answers 
to  them ;  such  answers  are  admis- 
sible in  evidence  against  a  defend- 
ant, his  name  being  S.  F.  and  it  be- 
ing proved  by  a  person  who  knew 
the  principal  residents  of  Pljrmouth 
Dock,  and  knew  of  no  other  per- 
'  son  named  S.  F.;  this  being  con- 
sidered sufficient  primd  facie  evi- 
dence that  they  came  from  him; 
and  if  the/  were  not  of  his  hand  • 
writing,  it  lay  on  him  to  shew  that. 
Harrington  v.  Fry.  289 

IMPRISONMENT. 

1 .  If  n  constable  is  preventing  a  breach 
of  the  |>eace,  and  any  person  stands 
in  his  way  with  intent  to  hinder 
him  from  doing  so,  the  constable  is 
justified  in  taking  such  person  in- 
to custody,  but  not  in  giving  him  a 
blow.     Levy  v.  Edwards.  40 

2.  Semble,  that  a  gaoler,  bringing  a 
prisoner  out  of  his  county  to  be  pre- 
sent at  the  trial  of  an  information 
on  the  game  laws,  in  which  he  is 
defendant,  without  having  a  habeas 
corpus^  or  judge's  order,  for  that 
purpose,  is  Uable  to  an  action  for 
false  imprisonment.  Bint  v.  La  • 
reliefer.  659 


CM 


INSURANCE. 


INDICTMENT. 

See  EasEZZLSHENT. — Fkacticb, 
9,  10. 

1.  ThetiBmesofthe  grand juron, nho 
found  an  indictment  remoTed  by 
ctrtiorari,  need  not  be  inserted  in  the 
caption.  Rex  v.  Davit.  PageilO 

t.  If  two  persons  are  jointly  indicted 
for  obstructing  a  bighway,  and  no 
joint  act  appears,  tbe  judge,  aa 
•con  as  the  case  for  the  prosecu- 
tion is  closed,  will  put  the  prosecu- 
tor's counsel  to  elect  which  he  will 
proceed  against,  ^d  take  an  ac- 
quittal for  tbe  other.  Rex  T.-L^Rtt 
&  Debttey.  528 

INFANCY. 

1.  A  father  is  not  liable  to  pay  for 
dotbea  furnished  to  his  son,  though 
under  age,  without  some  proof  of  a 
contract  on  his  part,  either  express 
orimplted.  Blackbiim\.  Mackey.  1 
FiMk  V.  TolUmache,  S.  P.  5 

2.  An  infant  is  suable  for  so  much 
of  goods  supplied  to  him  to  trade 
with  as  were  used  as  necessaries  , 
in  his  own  family.  Turbertilte  v. 
Whitehmie.  94 

INSOLVENT. 

1.  An  insolvent  cannot  maintain  tro- 
ver for  plate,  thougli  his  assignee 
does  not  interfere  to  prevent  him. 
Lea  V.  Telfer.       '  146 

2.  In  an  action  by  the  assignees  of 
an  iNolvent  debtor  to  recover  mo- 
ney from  one  of  the  creditors, 
which  ought  to  have  gone  to  the 
general  fund,  the  insolvent  is  not 
a  competent  witness  on  the  part  of 
the  plaintiff.  Rudge  and  another 
V.  Ffrguton.  S53 

3NSURANCE, 
I.  Policyof insuranceon tAipor«Aijif, 
warranted  to  sail  from  Demerara 
on  or  before  the  first  of  August. 
The  ship  (a  small  one)  sailed  on 
that  day  SJ  mQes,  and  then  anchor- 
ed at  a  place  nearer  the  town  than 
Urge  sbipi  can  come.    Thii  is  a 


JOINT  STOCK  COMPANIES 

"  Muliiu;  from  Demerara"  widun 

tbe  pobcy.     Lmtg  v.  Anderdom. 

Paget  ni,i&0 

2.  If  a  ship  is  so  injured  by  perils  of 
the  seas,  that  she  is  rendeiM  whol- 
ly unfit  for  tea,  and  cannot  be  re- 
paired but  at  a  greater  expense 
than  buildii^  a  new  ship,  the  owner 
may  recover  fw  a  total  loss,  though 
the  ship,  in  the  state  the  is  reduced 
to,  is  sold  with  her  r^istry.  Cam- 
bridge V.  Anderdon.  213 

3.  A  ship  going  from  London  to  Gra- 
.   nada  and  back,  having  heen  foi^- 

eight  hours  in  a  port  in  Grsnad^ 
has  concluded  her  outward  voyage. 
If  she  goei'  aAerwarda  to  other 
parts  in  th&  same  island  to  deliver 
outward  cargo,  and  receive  con- 
tracts for  homeward  freight,  and  so 
is  lost,  this  is  a  loss  on  her  home- 
ward voyage. 

A  ship-owner,  who  has  entered 
into  contracts  for  freight,  has  an 
insurable  interest  in  the  freight, 
though  the  contracts  are  ix>t  b 
writing.  Millar  v..  Warre.  237 
'  4.  A  creditor  insures  the  life  of  his 
debtor,  who  makes  false  repreten- 
tatioQs  of  his  health,  without  the 
creditor's  knowledge  of  the  falsity. 
Tbe  policy  is  vitiated,  though  the 
insured  died  of  a  disease  be  was 
not  then  afSicted  with,  Maynard 
V.  Rhode,  esq.  360 

ISSUE  OUT  OF  CHANCERY. 

Sec  Fbavdb,  Statute  of   2. — £vi- 

DBMGE,  28. 

JOINT  FUND. 
If  money  he  paid  by  two  persona  for 
the  benefit  of  a  third,  where  they 
ought  to  bring  a  joint  action  for  the 
whole  sum,  and  where  each  a  se- 
parate action  for  the  sum  he  has 
advanced.  Quare.  MaytioA  others 
V.  May  and  others.  M,  336 

JOINT  STOCK  COMPANIES. 

1.  An  agieeoneDt,  relative  to  the  bny- 

ing  ofkharea  in  a  pn^MMcd joint  stock 


KING'S*  EVIDENCE. 


LIBEL. 


697 


company  unauthorised  by  statute  or 
charter,  is  illegal,  and  cannot  be  en- 
forced. Josephsy,  Pehrer.  341,  507 
2,  The  broker  who  bought  the  shares 
cannot  recover  his  money  of  his 
principal.  Ibid, 

JUDGMENT. 

As  long  as  a  judgment  exists,  it  pro- 
tects those  who  seize  property  un- 
der an  execution  founded  on  it; 
and,*  if  die  judgment  and  execution 
are  set  aside,  no  action  lies  against 
the  sheriff  for  any  thing  he  did  un- 

,  der  it,  while  it  remained  in  existence. 
Ives  V.  Lucas  &  Thompson,  7 

JURORS,  GRAND. 

See  Indictment,  1. 

JURY,  SPECIAL. 

See  Practice,  12, 

JUSTICE  OF  THE  PEACE. 

1.  He  is  entitled  to  notice,  if  he  act- 
ed under  a  belief  only  of  jurisdic- 

•     tion.     Jones  v.  Williams,         459 

2.  Aldermen  by  charter  empowered 
to  appoint  deputies.    Though  they 

.  be  justices  themselves,  qud  alder- 
men, such  deputies  are  not  jus- 
tices. And  therefore  these  deputies 
are  not  entitled  to  notice.  Whe- 
ther the  Stat.  4  Geo.  4,  c.  54  gives 
justices  authority  over  menial  ser- 
vants, as  such  servants. — Qucere, 
If  a  person  claims  a  right  to  act 
as  justice,  he  is  entitled  to  notice, 
though  the  grounds  on  which  the 
plaintiff  goes  is  a  denial  of  such 
right.  Jones  y,  fVilliams,  459,  669 

KING'S  EVIDENCE. 

Method  of  moving  to  admit  king's 
evidence.  Rex  v.  Barnard,  Far^ 
mer^  &  Bedford,  '  87,  in  the  note. 


LANDLORD  OF  LODGINGS. 

If  the  landlord  of  lodgings  enter  into 
or  use  thff  lodgings  while  his  tenant 
is  in  possession  of  them,  it  deprives 
the  landlord  of  his  right  to  rent: 
but  if  the  tenant  has  during  the 
tenancy  abandoned  the  possession, 
and  the  landlord  lights  fires  in  the 
rooms,  and  even  makes  some  use  of 
such  fires,  he  will  not  by  this  lose 
his  right  to  rent.  Griffithy. Hodges, 

Page  419 

LARCENY, 

If  a  person  stealing  other  property, 
take  a  horse,  not  with  intent  to 
steal  it,  but  only  to  get  off  more 
conveniently  with  the  other  proper- 
ty, such  taking  of  the  horse  is  not  a 
felony.     Rex  v.  Crump,  658 

LEASE. 

1 .  If  a  lessor,  after  a  forfeiture,  ad- 
vises a  person  to  purchase  the  term 
of  his  lessee,  he  cannot  maintain 
an  ejectment  for  such  forfeiture 
against  that  purchaser;  but  other- 
wise, if  the  party  have  an  interest, 
e,  g,  an  annuity  secured  on  the 
premises,  and  the  advice  is,  to 
**  take  to  them"  merely.  Doe,  dem. 
So7'e,  V.  Eykins,  154 

2.  The  depositing  a  lease  in  the 
hands  of  brewers  for  money  lent, 
is  not  within  the  meaning  of  a 
proviso  for^  re-entry,  which  is  to 
take  effect  if  the  lessee,  his  execu- 
tors, &c.  should  "grant  any  under- 
lease, or  assign,  transfer,  set  over, 
or  otherwise  part  with  the  lease  or 
premises  without  licence.  /)otf,dem. 
Pitt,  V.  Hogg,  160 

LIBEL. 

1 .  If  a  libel  is  justified  as  true,  and  in 
the  plea  each  specific  statement  is 
averred  to  be  true;  if  the  defend- 
ant does  not  prove  each  statement 
to  be  true,  the  plea  is  not  proved, 
though  he  prove  facts  of  the  same 
kind.     Weaver  v.  Lknfd.  296 
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2.  In  an  action  for  a  libel,  if  a  letter 
of  the  defendant  is  read,  which  re* 
fers  to  an  account  of  iChe  transac- 
tion the  libel  relates  to,  which  has 
appeared  in  a  newspaper,  tliat 
newspaper  may  be  given  in  evi- 
dence.    Idem,  Page  296 

LICENCE,    LEAVE    AND    (BY 
PAROL). 

1 .  Leave  and  licence  to  build  a  cot- 
tage on  a  common  given  by  a  com- 
moner by  parol.  He  can  bring  no 
action  for  the  encroachment, 
though  no  sufficient  common  is  left. 
Harvey  v.  Reynolds,  141 

%,  In  trespass  quare  clausum  fregit 
on  several  days ;  plea,  leave  and 
licence  to  the  whole:  if  some  of  the 
trespasses  were  committed  after  the 
licence  was  revoked,  the  plaintiff 
need  not  new  assign.  If  the  plain- 
tiff is  tenant  of  A.  and  has  agreed 
that  A.  shall  give  three  persons 
licence  to  sport  over  the  lands,  and 
the  defendant  has  such  a  licence 
from  A.,  such  licence  will  not  sup- 
port the  pica  of  leave  and  licence 
by  the  plaintiff.  Haynard  v.  Grant, 

448,  677 

LIEN. 

A  stable-keeper  may,  by  special 
agreement,  acquire  a  lien  on  horses 
for  their  keep ;  and  if  the  owner,  to 
defeat  such  lien,  gets  them  away  by 
fraud,  the  stable-keeper  has  a  right 
to  get  possession  of  them;  and  for  so 
doing  he  will  not  be  answerable  in 
trover ;  for  the  lien  is  not  put  an 
end  to  by  the  parting  with  the  pos- 
session under  such  circumstances. 
Wallace  v.  Woodgate,  575 

LIMITATIONS,  STATUTE  OF. 

If  a  party,  when  he  is  arrested,  say, 
"  Ishalllgo  to  my  attorney's  and  pay 
the  debt,  and  settle  it,*'  this  is  suffi- 
cient to  take  the  case  out  of  the 
statute  of  limitations.  Triggs^ 
administratrix,  v.  Nef^mham.    631 


MALICIOUS  PROSECUTION. 

In  action  for  malicious  prosecution, 
the  plaintiff  may  call  one  of  the 
grand  jury  to  prove  that  the  de- 
fendant was  prosecutor  on  the  in- 
dictment. Freeman  v.  Arhell,  137 


MANSLAUGHTER. 

1.  An  indictment  for  manslaughter, 
charging  that  the  prisoner  did  com' 
'pel  and  force  A.  B.  and  C.  D., 
who  were  working  at  a  certain 
windlass,  to  leave  the  said  windlass; 
and  by  such  compuUion  andforct^ 
&C.  the  deceased  was  kiUed ;  is  not 
supported  by  evidence  that  the  pri- 
soner •was  working  the  windlass 
with  A.  B.  and  C.  D.,  and  that  by 
his  going  away  they  were  not  strong 
enough  to  work  it,  and  so  they  let 
it  go ;  because  the  words  *'  compel 
and  force*'  must  be  taken  to  mean 
active  force.     Rex  t.  Lloyd,    301 

2.  A  person  set  to  watch  a  yard  or 
garden,  is  not  justified  in  shoot- 
ing one  who  comes  into  it  in  the 
night,  even  if  he  should  set  the 
party  go  into  his  master's  hen-roost 
But  ifl  from  the  conduct  of  the 
party,  he  has  fairground  for  believ- 
ing his  own  life  in  actual  and  im- 
mediate danger,  he  is  justified  in 
shooting  him.  Rex  v.  Scully.  319 

3.  If  a  person  is  driving  a  cart  at  an 
unusually  rapid  pace,  and  drives 
over  another  and  kills  him ;  he  is 
guilty  of  manslaughter,  though  he 
called  to  the  deceased  to  get  oat 
of  the  way,  and  he  might  have  done 
so,  if  he  had  not  been  drunk.  Rei 
v.  Wdlktr.  320 

4.  If  two  persons  quarrel  and  fight — 
one  runs  away,  and,  when  the  other 
overtakes  him,  he  pulls  out  his  knife 
and  stabs  him — if  death  ensues,  it 
is  manslaughter :  if  he  had  drawn 
his  knife  before  the  conflict  begio, 
it  would  havs  been  murder.  Rei 
KessaL  437 


HONEY  HAD  AND  RECEIVED. 


MARRIAGE. 

A  marruige  in  Ireland  by  a  cler- 
gyman of  the  Establisbed  Church, 
IB  good,  though  it  takes  place  in  a 

Enrate  room,  without  any  special 
cence.     Smithy.  Maxwell.     271 

MARRIAGE,  BREACH  OF  PRO- 
MISE OF. 
See  Etidehce,  iS,  24,  25. 

1.  Proof  ofloosecharacterofthe  (TO- 
Bun  goes  in  bar  of  the  action  for 
it,  except  the  man  was  aware  of  It 
at  the  time  of  ifae  promise.  Id  mi-  . 
tigatioD  of  damages,  the  man  may  | 
go  into  evidence  that  his  relatives 
disliked  thematch;  andif  his  father 
is  an  incompetent  nitness,  because 
he  employed  the  attorney  to  con- 
duct the  defence,  a  witness  will  be 
allowed  to  prove  that  he  heard  the 
father  express  to  the  defendant  his 
dislike.  Jroing  v.  Greenwood.  SSO 

I.  In  an  action  for  breach  of  promise 
of  marriage,  if  it  appears  that  the 
defendant  was  induced  to  make  the 
promise,  or  to  continue  the  connejc- 
ton,  either  by  misrepresentation,  or 
wilful  suppression  of  the  real  state 
of  the  circumstances  of  the  family, 
and  previous  life  of  the  plaintiff', 
this  goes  in  bar  of  the  action,  and 
not  to  the  damages  only.     Whar- 
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MISDEMEANOR. 

See  Expenses,  I. 

MONEY  HAD  AND  RECEIVED. 

1.  If  a  contrjict  is  broken,  an  action 
for  money  had  and  received  will 
noclieformoneypaid  under  it;  an 
action  for  breach  of  contract  is  the 
proper  remedy:  but  if  the  con- 
tract has  been  rescinded,  it  is  other- 
wise.    Davis  V.  Street.  18 

t.  In  an  action  for  moocy  paid,  laid 
□ui,  and  expended,  the  pltundfT 
tmiat  prove  some  authority  from 


NOTICE.  e9» 

the  defendant  to  pay  the  money. 
Tappin  v.  Brotter.  Page  Hi 

S.  If  several  persons  are  jointly  en- 
gaged in  raising  money  for  a  bub- 
ble, one  cannot  maintain  ai>  action 
for  money  had  and  received  against 
another  of  them,  for  the  money  so 
raised.  MacGregor  v.  Lome.    200 

MURDER. 
See  Manslauouteo,  4. 

NEGLIGENCE  OF  COACH  PRO- 
PRIETORS. 
See  Coach  Pbopoibtobs. 

NEGLIGENCE  OF  SERVANTS. 
See  Trovbb,  3. 

NEW  ASSIGNMENT. 
See  Assault,  S,  8. 

NOTICE. 

ifeeBiLLDF  Exchange, 5. — Sdkett. 

1.  If  a'defendant  is  served  with  s  no- 
tice to  produce  letters  four  days 
before  the  trial,  this  is  aufBcient, 
though  it  is  objected  that  he  is  a 
foreigner,  and  has  only  been  in 
England  since  the  time  when  the 
letters  were  received  by  him;  and 
therefore  he  might  have  left  them 
abroad.     Drabble  v.  Donner.  188 

2.  To  make  a  defendant's  card  evi- 
dence, you  must  give  him  notice  to 
produce  his  cards  and  put  in  one 
as  a  copy;  unless  the  one  to  be  put 
in  can  he  proved  to  have  been  given 
to  the  witness  by  the  defendaAt 
himself.     Clark  v  Capp.  199 

S.  Notice  to  the  principal  is,  in  law, 
nouce  to  all  bis  agcntv;  therefore, 
ifstage  coach  proprietors  have  given 
the  usual  5/.  notice,  to  the  prind- 
pal  in  London,  though  a  parcel  sent 
by  their  traveller,  who  did  not  know 
of  thenotice,  containing  monty,  was 
lost,  the  ooach  propiietora  are  not 
responsible.  Mayhemy.  Eamet.  250 
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ORDER. 
If  gooda  an  uiiipltd  itot  cuMftiwwbly 
to  the  csder  for  dina,  tlw  bayer  is 
bound  to  return  them  within  ■  rea- 
■oiutble  time,  or  he  wilhbe  bonod 
to  pay  for  them.  Miltter  et  at.  r. 
Tucker.  Pagt  \5 

OWNERSHIP  REPUTED. 

1.  If  a  man  has  goods  in  hU  poMe»- 
sion  ai  the  serrant  of  his  father,  for 
the  purpose  of  carrying  on  a  trade 
for  the  father'*  benefit  only,  they 
will  not  pass  to  the  son's  assignees 
under  the  slat,  of  21  Jac.  1,  c.  19. 
Stafford  el  al,  assignees  of  Clark 
Junr.  T,  Clark,  Senr.  gi 

t.  If  the  trading  &c.  of  a  bankrapt 
ia  proved  by  the  proceedings  under 
the  commission,  the  couns^  for  the 
opposite  party  have  no  right  to  look 
at  any  of  the  proceedings  but  such 
as  have  been  used  for  that  pur- 
pose.    Idem.  26 

8.  If  a  person  sends  his  servant  to 
sell  his  deals  at  another's  wharf, 
these  deals  do  not  pass  to  the  as- 
signees of  the  owner  of  the  wharf 
as  goods  in  his  order  and  disposi- 
tion, under  tlie  stat.  21  Jac.  I,  c. 
1 9.  Boddij  V.  Esdaile  and  others, 
.  Assignees  of  Tngge.  62 

PARTNER,  OSTENSIBLE. 

An  ojtenst&le  paruer  proved  not  to 

-    be  really  a  partner,  needs  not  join 

in   actions    on  contracts  with  the 

supposed    firm.       Davempert     t. 

Rackttnm.  89 


PARTNER  RETIRING. 
Whether  the  funds  of  a  (onaa  part- 


knowingly-  leaving  hia 
tbe  hands  of  the  altered  firm ;  and 
having  declared  his  conSdenee  in 
the  new  ftrm,  Are.  Qtnerr.  Dmeid 
V.  Sm.  US 


VAYmsmn 

PATENT. 

Stt  BUKMR,  19. 

1.  If  a  pMent  be  tdtraoot  by  a  Briu 

ish  subject  tohoUfbrniaiieaeaa- 
my  at  the  dnie ;  whether  that  will 
annul  d>e  patent  without  sniitf  outa 
tci/a.  Q^ere.  Btoxam  t.  Eltee.  ffSI 

2.  A  specification  bywords  and  draw- 
ings annexed  is  good.  lUd. 


PAUPERIS  FORMA. 

If  one  is  admitted  to  defend  a  aatt  in 
Chancery  m  forma  poMperia,  bis  so- 
licitor can  only  recover  of  him  mo- 
ney actually  pwd  out  of  pocket  fbc 
the  defence  of  the  soit.  i*JUfip( 
V.  Baier.  US 

PAYMASTER. 

7%e  pfauDtiff  being  die  iijm  annul  in 
of  a  deceased  officer  of  aitillay.  <^ 
which  corp  the  defendants  wm 
paymasters,  they  delivered  to  hiss 
an  account  current  in  whidi  tfasy 
acknowledged  themselves  to  t«ve 
received  from  the  year  1808,  to 
the  year  1820,  pay  according  to  an 
increased  rate  allowed  by  an  order 
of  the  Board  of  Ordnance,  dated 
August  SS,  1806.  H^^tbey 
coiudnot,  in  18S1,  be  permitted  to 
say  that  this  admission  was  bymis- 
Uke;  as,inl816,theBoardofOid- 
nance  had  announced  that  by  tha 
true  construction  of  the  order  of 
1806,  persons  ia  the  aitnatifla  of 
the  deceased  were  not  entitled  to 
the  bene6t  of  it;  thia  anBomcv- 
ment  of  the  board  htvins  norer 
been  communicated  to  the  diaceased 
by  thedefendantSitilltbeycar  IStl. 
Skyring  v.  Greenwood.  HIJ 

PAYMENT. 

If  money  is  paid  hj  two  perapw  for 
Iha  benefit  of  a  third,  when  Aej 
ought  to  bring  a  jeJnt  aetiqp  Ifw  the 
ritolfl  niB^  aod  whm  n^  a  mo- 


rate  action  fi>r  the  ram  he  huad- 
TWtced — Qtutrt.  JVay  and  others 
*.  Mmg  and  otben.  Page*  44,  336 

T^NALTY. 
Hie  Moaltj  of  twen^  poundi  per 
dtudnfn  for  erery  ctmldron  of  coals 
of  one  aort,  aold  aa  and  fm  another 
aort,  inflicted  by  thestatnte,  47  Oeo. 
S,  aeas.  2,  c.  68,  is  «  penalty  ex- 
ceeding iOl.  and  therefore  recover- 
able in  the  superior  Courts,  under 
a.  150of  that  statDte.  Rentwho 
toes,  &c.  T.  Pool.  est 

PERJURY. 

1,  An  indictment  for  peijury  may  be 
supported  against  a  markaman,  for 
swearing  falsely  in  an  affidavit, 
diough  it  would  not  be  receivable 
in  the  Court  it  was  swo^  in,  be- 
ouae  the  jurat  did  not  state  that 
it  had  been  read  over  to  the  per- 
son swearing  to  it:  but  the  person 
admimstering  the  oath,  must  prove 
that  the  person  swearing  it,  in  fact 
understood  its  contents. 

The  perjury  is  complete  at  the 
time  of  the  swearing  of  the  affidavit; 
and  whether  it  is  receivable  in  the 
oonrt  or  not  is  immaterial,  if  the 
leason  why  It  is  not  receivable  is 
that  Bome  formal  regulation  is  not 
complied  with.  Rex  v.  HaUey. 
258 

t.  Yon  cannot  convict  for  perjury  on 
an  affidavit,  if  it  refers  to  a  former 

'  affidavit,  which  you  are  not  in  con- 
dition to  prove.     Idem,  959 

S.  On  an  indictment  for  perjury, .  the 
proving  the  handwriting  of  the  sig- 
aaMre  of  the  person  who  Bdminis- 
tered  the  oath  is  sufHcient  proof 
that  it  was  sworn;  and  if  the  place 
at  which  it  was  sworn  is  mentioned 
m  tbe^wat.  that  is  sufficient  evi- 
dence that  it  was  sworn  at  that 
^iae.    Rex  v.  Spencer.  Z60 

4:W^  fawdvmt  d^rtor  haa  sworn 
'  ^kt  bis  idiedtte  eontaiDS  k  Adl, 
trac,  'Md  peHbM  aoeoimt  of  all 
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debts  owii^tohinLatthfl  time  of  his. 
petitioning  for  diacfaai^,  an  assign- 
ment of  perjury  on  that  oath,  slat- 
ing, t^at  whereas,  in  tmth  and  ia 
fact,  th&said  schedtde  didnot con- 
tain a  Aul,  true,  and  perfiwtaecoiiiil; 
See.  (in  the  words  of  the  oath)  it 
too  general.  It  ought  to  state  wtiat 
debt  he  is  charged  with  omittii^. 
Rex  T.  Mepper.  8M 

PLEADING. 
See  Bill  or  Excharox,  8.^— DaimO) 
NEaLiaaKT,S . — EicBaaxLBinarT, 

3. HUSBAKD   AMD   Wj»»,   t^— 

Sale  o&  Retdbk. — Suanr.— 
VAaiANCi,  1. 
1.  If  defendants  justify  shooting  • 
dog  by  pleading  that  he  attaued 
them,  and  that  he  whu  aoeut- 
lemed  lo  attack  and  bite  n 
the  plaintiS*  may  call  witn 

Srove  the  general  quietness  of  the 
og.  Clark  v.WebtUr^  Salt.   104 

S.  In  an  action  by  a  passenger  in  a 
coach,  against  the  owner  for  an  in- 
jury done  him  by  the  coat^  over- 
lurning;  if  the  declaration  states 
that  the  servants  of  the  defendant 
negligently  "  drove,  eoMducled,  and 
managed,  the  Coach."  The  pUin- 
tiff  cannot  recover,  if  the  n^igenea 
was  in  sending  out  an  iiuumcient 
coach.     Mayor  v.  Humphriet.  231 

3.  In  a  declaration  for  usury,  the^y 
from  which  the  forbearance  is  to 
commence  is  material,  and  must  ba 
truly  stated.  If  no  dayisatated.it 
will  be  bad.  tf  a  witrng  day  is 
lud,itwillbeafBtal variance,  fifir- 
tridge  v.  Caalei.  034 

POOR. 
1.  A  deputy  overseer,  or  ems  a  nun 
stranger  directing  a  sargeon  to  at- 
tend a  poor  man,  is  liable  to  pay 
Uiesm^eon.      Catling  w.  WaU/tri. 
1» 
S.  Whether  an  ovars««r  is  liafals  to 
pay  a  snrgNa  vrito  attenda  ■  pan- 
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PRACTICE. 


PRAones. 


per  without  a  ietaii)er.«»QiM»re. 
A  deputy  prcneer  is  not.  S.C,  lb. 

POSTMASTER. 

tf  a  postmaster  has  agreed  to  deliver 
letters  in  a  particular  mode,  and  by 
mistake  does  not  deliver  one  for 
twodaysy  that  letter  containing  a 
returned  bill,  he  is  not  liable  in 
damages  for  the  amount  of  the  bill, 
if  the  plaintiff  could  five  notice  of 
dishonour  in  time,  if  he  sent  a  spe- 
cial messenger,  though  too  late  to  do 
«s  by  die  post.  Hardem  and  ano- 
ther ▼•  JDoton.  181 


PRACTICE. 

&«  Tales,  1,  2. 

1.  l^ule  to  shew  cause  (granted)  for  a 
new  trial,  because  the  case  came  on 
by  surprise.  Lee  v.  Joseph.  46,  986 

f.  If  a  dsuse  has  been  made  a  special 
jury  cause,  but  the  specialjury  have 
not  been  summoned,  the  Ld.  Ch.  J. 
will  take  it  at  the  end  of  the  day  on 
which  it  would  liave  been  tried  by 
ifae  special  jury,  and  not  let  it  re- 
main till  an  the  special  juries  in  the 
list  are  gone  through.  Archer  v. 
Bamford.  64 

S.  In  debt  on  bond,  the  only  plea 
being  $olvtt  ad  diem,  the  execution 
of  me  bond  is  admitted,  and  the 
defendant  begins.  Sandford  v. 
Hunt..  118 

4.  In  civil  causes  the  judge  will  allow 
the  pUntiff  to  recall  a  witness  af^er 
be  has  dosed  his  case,  to  prove  a 
point  omitted  to  be  proved  in  the 
proper  place.  Brown^'Eso^.v.  Giles. 

118 

5.  On  the  trial  of  quo  warranto  infor- 
mations, if  the  affirmative  of  the 
isoues  is  on  the  defendant,  he  be- 
gioB;  but  if  it  is  on  the  relator,  he 
b^^.    Reic  V.  Yeaies.  828 

6.  If  two  defendants  are  indicted  for 
a  coilspilacy,  the  judge  vrill,  under 
fertaiii  rireumSianeet,  permit  one 


of  tbe  deftndants,  v^  coi|3ue€B  \aM 
own  case,  to  cross-examine  birfbre 
the  counsel  for  the  other  defendant ; 
and,  after  the  conclusion  of  the  pro- 
secutor's case,  to  address  the  jury, 
and  call  his  witnesses,  before  the 
counsel  for  the  other  defendant 
opens  his  case.  Rex  ▼•  Cooke  and 
Jenkmson,  821 

7.  If  affirmative  pleas  are  pleaded 
with  the  general  issue,  the  plaintiff 
may  give  in  evidence  any  matter 
that  goes  to  destroy  the  justifica- 
tions pleaded,  by  way  of  anticipa- 
tion of  the  defence ;  or  he  may 
prove  his  facts,  and  trust  to  ans- 
wering the  defendant'a  justification 
by  evidence  in  reply;  but  if  be 
does  this,  he  will  be  restricted  to 
such .  evidence  as  goes  exactly  to 
answer  the  case  attempted  to  be 
made  out  by  defendant  in  support 
of  his  pleas.  PierpoisU  v.  Snap- 
land.  447 

8.  When  a  copy  of  an  agreement  sued 
upon  is  delivered  to  the  defendant 
in  pursuance  of  a  judge's  order  for 
that  purpose;  the  judge  will,  in 
general,  make  it  a  part  of  that 
order  that  the  defendant  shall  make 
no  objection  to  the  stamp.  Price 
V.  BouUby.  '    466 

9.  Indictment  stating  issue  joined  at 
the  "  General  Sessions,  &c.,  Gla- 
morgan, before,  8rc."  of  the  court 
of  Great  Sessions,  is  not  proved  by 
shewing  issue  joined  at  the  ''Great 
Sessions."    Rex  v.  Thomm$.     472 

10.  If  in  ejectment  it  is  laid  that 
"  John  Doe,  dem.  W.  R.and  D.T., 
was  plaintiff;"  and  it  appears  that 
jfohn  Doe  was  plaintiff  oh  the  joint 

.  demise,  and  also  in  two  several  de« 
mises,  it  is  a  fetal  variance ;  as  this 
is  a  description  of  how  he  was 
plaintiff,  and  not  an  allegation  only. 

Ibid. 

1 1 .  The  judge  at  die  trial  of  a  case 
cannot  o|der  any  paper  to  be 
impounded  whidi  is  not  eiveii  in 
evidence.    It  is  not  enougfa  tbat  it 


PBACnCB. 

(hoidil  b»  b  «aiiirt  in  the  ponw- 

.  lion  of  on*  of  the  witneiacp.  Rex 
V.  Ciifford.  PageSXl 

IS.  If  a  case  be  DOt  gone  into,  the 
judge  will  not  certify  that  it  w&s  a 
fit  CMue  to  be  tried  by  b  ^lecial 
jury,  mwely  beenuM  the  dedara- 
tioD  is  for  large  penaltiei,  and  per- 
■oa«  of  rantc  are  called  on  theinub- 
pcBnas.    Orme  v,  Crock/ord.     537 

13.  On  the  trial  of  an  indictmeat  for 
perjury,  the  judge  will  allow  the 
defendant  to  addreia  the  jury  and 


the 


and 


hia  oounael  to  argue  pointi  of  law 
and  suggest  queitiona  to  him  for 
ifae  cioss-examinatioti  of  the  wit- 
neMCB.     Rtx  v.  Parlmu.  SiB 

14.  I^  tSiet  a  witneis  for  deCendant 
has  been  examined  as  to  a  convena* 
tioD  which  be  put  down  in  writing, 
and  has  not  been  aaked  to  produce 
the  memorandum,  and  the  plaintifi*s 
counsel  in  reply  has  observed  upon 
iU  absence;  the  judge,  for  his  own 
satisfaction,  asks  the  witness  for  the 
paper,  and  it  is  produced ;  such 
production  will  not  entitle  the 
plaintiff's  coimael  to  address  the 
jury  again  upon  it.  DowUng 
PinigoM.  B 

15.  The  notice  of  a  defendant's  in- 
tention to  try  a  trarerac^  is  not  a 
condition  precedent  to  its  being 
tried ;  and  the  prosecutor,  if  he  ap- 
pean.  aids  all  defects  in  it;  and  he  is 
not  allowed  to  appeal  for  the  pur- 
pose  of  objecting  to  the  notice. 
Sex  V.  Hobby.  660 

16.  If  the  court  liaa  set  aside  the  judg- 
ment against  the  casual  qector,  on 
the  present  defendant's  ondertakiiu 
lo  enter  in  the  consent  rule,  plead, 
and  take  short  notice  of  trial  for 
the  adjourned  sittings.  The  ad- 
journment day  beug  Monday,  April 

nth,  and  the  defendant  having 
pl^ed  on  Sficurday,  the  Lord 
Chief  Justice,  on  application  bemg 
to^  on  the  1 1  th,  allowed  the  cause 
to  be  ept^ed.  Doe.  d.  ^  Cnm- 
tkam  T.  Sieptmi.  6t0 


PRINCIPAL  AND  AGENT. 
See  AoxHT. 

PRODUCTION  OF  DEEDS. 
If  A.  has  lent  money  on  a  dead,  of 
Bssigninent,  which  is  depodted  in 
his  hands,  he  is  not  eompdlaUl  lo 
produce  it  on  the  part  of  the  n- 
signor,  in  an  action  between  the  *•• 
aignor  and  a  third  person.  ScUat- 
ktr  V.  Moxey  and  another.        17t 

PROMISSORY  NOTE. 

1 .  What  notes  are  negotiable  or  trans- 
ferable within  the  statute  of  17 
Geo.  3,  c  30. — Quenv.  Quor- 
lerman  ^  al.  v.  Gree»  ^  A.       9S 

2.  Whether  a  plaintiff  can  leoonr  M 
an  inBtniment  in  the  Utih  "  Re« 
ceived  of  Hr.  D.  B.  lOOi..  wUdi  I 
promise  to  pay  on  demand,  with 
hwfiil  mterest,  J.  D." — on  soi  ■• 
greement-stamp,  and  a  Sd  «eoe«pt> 
stamp.— Qiuvre.  Wbotber  one  ad- 
mission of  liability  to  pqr  *  ^bt 
can  be  applied  to  two  distinct 
causes  of  action  between  the  tame 
parties. — Qiutrt.  Green  ▼.  Dant. 

451,  4ffS 

PROBANDI,  ONira. 
See  Apoimicaxt,'  t. 

PROMOTIONS— 1*5,  SM. 

PROSECUTION. 
See  Bkfimbh,  S,  S. 

QUO  WARRANTO. 
See  PaacncK,  ff. 

RELEASE. 

5eeFoaoiaT,S, «.— Wrmise,  10, 1». 

RENT. 

Am  LAjroLoan. 


ROBBERY. 
1.  To  cooctitute  the  crime  of  high- 
way-iobbery,  the  force  med  muii 
be  force  with  intent  to  overpoirei 
dw  perty,  and  prevent  hia  reiist< 
■noe  ;  aw  if  the  force  uaed  ia  not 
widi  ditt  intent,  but  onlj  to  gel 
ion  of  the  pn^erty,  it  ii  not 
f-robbery.  ktx  t.  QneriL 
Page  304 
9.  It  u  equally  a  robbery  to  extort 
money  from  a  peraoo  by  threaten- 
inc  to  acctue  him  of  an  unnatural 
omtce,  whether  he  ha*  been  guilty 
of  It  or  Dot.     Rex  y.  Gardner. 

479 

SALE  OR  RETURN. 

If  gDodi  are  nipplied  on  sale  or  re- 
turn within  «  year  ;  afber  the  ; 
.b  expired,  if  the  gooda  have 
beeo  returned,  the  seller  may 
oarer  the  price  on  k  common  co 
for  gooda  told  and  delivered,  with- 

-   out  BDy  ipecial  count.     Harriton 
■     w.  AUim.  835 


SEDUCTION. 

See  WiTNEM,  4. 

SERJEANT'S  INN. 

Ratealnlity  of  Seijeant'a  Inn,  Chan- 

aLuie.     Lent,  Eaq.  v.  Bronme 
another.  %%^ 

SERVANT. 

1.  A  ■ervant'a  invention  belongs  not 
tohiamtslerbut  to  himself.  Blox- 
am  v.  EUee.  S5B 

%,  If  a  master  employs  a  skilful  per- 
son for  the  exjrreit  ^urpote  of  in- 
vention, sometimes  it  is  otherwise. 
~"       m  V.  Ekee.  558 


SET-OFF. 

1.  A  deAndant  cannot  reduce  a  plain- 
tiff's' dcnwd  for  goods  sold,  by 
pf^daaing  a  debtor    and  creditor 


^HESIFT. 

Mcount  In  Ihs  btod-wrkinfl;  of  the 
ldaiDtiff*B  derk,  unless  be  has 
^eaded  or  given  notice  of  set-off! 
FoOierg^  and  others  ▼.  /oass. 
Page  ISS 
f .  In  an  actioa  for  use  andoecnpacioa 
of  stables,  the  pktintitir  and  de&id- 
ant  having  fonberly  been  eomwcted 
in  a  Btage-coaidi  csoncem,  we^y 
accoantsdeliveredbytheplauitiffto 
the  defendant,  by  which  it  appeared 
that  the  plaintiflr  received  the 
profits  for  the  purpoee  of  divi^ng 
them,  and  which  stated  the  sum  due 
to  die  defendant  for  the  week,  are 
not  evidence  of  proper  matta  of 
set-off.  To  becwBo  matter  of  set- 
oSr  the  balance  in  the  pMtnenhip 
account  must  be  finaL  Fumemt 
V.  Cottplmd.  275 


SHERIFF. 

See  EXBCUTIOK.— JOMMIHT. 

l.IfafW  a  alieriSlias  returned  to  a  I. 
fa.  for  SOW.,  that  be  has  leviedody 
ISf.,  the  plaintiff  goes  and  receives 
that  13/.,  he  cannot  maintain  an 
action  for  a  false  return.  Beymm 
V.  Garratt  and  Venablee.  154 

S,  If  the  plaintiff  has  bought  sails 
of  the  sheriff,  ander  an  neeatioo, 
with  a  knowledge  that  they  are  de- 
posited  at  a  saiT-inaker'B,  and  does 
not  apply  for  a  delivery  till  afler 
the  time  when  the  sheriff  is  bound 
to  pay  over  the  money;  he  can 
maintain  no  action  against  the  she- 
riff if  the  sail-maker  refuses  to  de- 
liver them  up.  Duncan  v.  Garratt 
and  another.  1S0 

3,  The  issue  that  R.  and  Y.  became 
bail  at  the  request  of  the  sheriff,  ii 
proved  by  shewing  that  they  be- 
came bail  at  the  request  of  the 
sherifTs  officer,  to  prevent  the 
sheriff  from  beii^  fixed.  Evaat 
V.  Saeet.  -  *7T 

4.  If  a  levy  is  made  bjr  the  tlKriff. 
and  the  proceeds  paid  to  tfc'e  e«- 


SHIP. 


SHIPPINO-VOTE.       705 


cution  creditor,  and  trover  is  brought 
bj  the  assignees  of  the  person 
against  whom  the  execution  issued, 

'*  he  haying  become  bankrupt :  if  the 
sheriff  suffers  judgment  in  such  ac- 
tion to  go  by  default,  he  cannot  re- 
cover back  from  the  execution  cre- 
ditor the  money  he  has  paid  him,  if 
he  (the  sheriff)  could  have  made  a 
good  defence  to  the  action  brought 
against  him  by  the  assignees,  even 
though  he  gave  notice  to  the  exe- 
cution creditor  that  he  would  de- 

.  fend  the  action  if  the  execution 
creditor  would  furnish  the  grounds 
and  means  for  his  so  doing.  Aus^ 
^  V.  Ward.  370,  507 

SHIP. 

1.  In  action  for  negligently  steering 
a  ship,  whereby  she  was  wrecked, 
and  plaintiff  lost  his  passage  in  her 
— no  evidence  can  be  given  of  a 
specific  act  of  negligence,  which  is 
not  the  foundation  of  the  action. 
You  may  give  evidence  that  the 
captain  had  often  expressed  his  con- 
viction that  the  officer  to  whom  he 
gave  charge  of  the  ship  was  incom- 
petent for  that  situation.  You  may 
call  experienced  nautical  men,  and 
ask  them  whether,  in  their  judg- 
ment, particular  facts,  which  have 

.  l>een  proved,  amount  to  gross  ne- 
gh'gence.  Malton  v.  Neshit  and 
another.  70 

2.  A  book  kept  at  the  India  House 
from  returns  given  on  oath  under 
the  statute  5^  George  3,  c  155,  of 
the  number  of  passengers  going  on 
board  India  ships  is  evidence. 

An  agreement  between  an  East 
.  India  ship-owner  and  one  of  his 
captains,  to  exchange  commands 
with  another  captain,  is  not  illegal; 
and  such  an  exchange  of  commands 
is  a  sufficient  consideration  for 
either  party  in  an  action  on  other 
terms  of  such  an  agreement. 

The  statute  49  Gisoige  3,  c  126, 


relative  to  the  sale  of  offices  under 
the  East  India  Company,  applies 
only  to  their  public  offices,  and  not 
to  the  commands  of  their  ships ; 
these  being  merely  in  their  trade  at 
merchants.  Per  Burbouoh,  J. 
Richardion  v.    MelUsh.   . 

Page  241 
3.  A  person  is  not  liable  for  goods 
supplied  for  the  use  of  a  ship,  un- 
less he  either  is  owner,  or  has  hdd 
himself  out  as  such,  or  has  made  an 
exj[>ress  promise  to  pay,  or  has  re* 
ceived  profit  from  the  sh^.  Haf» 
rmgtan  v.  Fry.  t89 

SHIP'S  REGISTER. 

1.  The  registered  owner  of  a  ship  is 
primd  facie  liable  for  goods  fur- 
nished for  the  use  of  that  ship,  but 
such  presumption  bf  liability  may 
be  rebutted  by  evidence  of  the 
credit  having  been  given  to 
others.  Cox  8e  others  v.  Reid  & 
another.  602 

2.  If  there  be  a  bill  of  sale  of  a  ship- 
note  containing  any  qualification, 
and  such  unqualified  bill  of  sale  be 
entered  properly  on  the  register, 
and  there  be  also  a  deed  of  defeat- 
ance,  making  void  such  bill  of  sale 
on  the  pavment  of  a  sura  of  money. 
The  deed  of  defeasance  may  be 
given  in  evidence  on  the  part  of  ibe 
defendant  charged  in  an  action  for 
goods,  as  the  registered  owner,  in 
order  to  shew  the  qualified  nature 
of    such    defendant's    ownership. 

SHIPPING-NOTE. 

A  consignee  of  goods  delivering  over 
to  a  Uiird  person  the  shipping-note 
of  such  goods,  and  a  delivory-oider 
on  the  wharfinger  to  deliver  such 
goods  as  soon  as  they  arrive,  does 
not  pass  the  property  in  them  so  at 
to  prevent  a  stoppage  m  iranmim 
by  the  consignor.  Jkerwum  ▼• 
Humpk§rf»  53 


f .,  If  tfaa  plmuitiS*  has  applied  to  the 
uodmr-dierifr  of  Mid<Ue«ex  to  ap- 


SHOOTINO. 
If  »  ponon  ihooia  at  another  who  ii 
endeavoQring  to  apprehend  hint,  he 
may  be  convicted  on  the  umal  in- 
fbr  shooting  with  intent  to 
nramer;  though  •hooting  to  ^c 
Tent  apprehending  is  also  a  distinct 
captal  offence  under  Lord  EUen- 
bonot^'i  acL    Rtx  t.  Daoit. 


SLANDER. 
I.  Sander  of  a  achoDt  lor  filth  snd 
hid  Ibod ;  whidi  was  justified. 
To  nbnt  the  jusdficationi  the 
daintiff's  counsel  cannot  ask  bow 
twys  an  treated  at  any  other  par- 
ticnlar  school ;  nor  can  he  ask  as 
to  the  maciwr  of  their  education ; 
beeaoae  it  was  not  called  in  ques- 
tira  by  the  ilaiider.  Boldrom  v. 
Widdoivt. 

M  plaintiff  ti 
r-uerifT  of 
point  him  a  sherifTs  officer,  and 
■OBwer  to  the  inquiries  of  the  under- 
aheriff  as  to  his  fitness,  the  defend- 
ant, another  officer  to  whom  the 
esintiff  had  been  a  bailiff's  fol- 
wer,  says,  he  robbed  him  ;  such 

aa  nnich  priTib^^  aa  the  commu- 
nication of  a  master  in  giving  a 
diaracter  to  a  servant ;  ana  in  such 
a  case  it  is  competent  to  the  master, 
under  the  general  issue,  to  put  in 
proof  any  fact  which  goes  to  shew 
that  in  nuking  the  slanderous  as- 
sertions, he  was  not  actuated  by 
tnalice.  Sintt  r.  Kinder.  Page  S79 
See  Bromagt  and  Protter. 

475,  673 

i.  If  the  defendant  let  judgment  go 

by  default,  and  on  the  execution  of 

Oe  writ  of  inquiry  neither  party 

goes  into  any  evidence,  the  jury 

may  give  suui  moderate  damages 

as  they  think  right.   Tripp  v.  7*20- 

mat.  477 

SOLICITOR. 

Set  Pabpibis  Foeka. 


stopping  m  transitu. 

stagea:oach. 

iS'ee  NoncK,  3. 

Whether  writing  ttumrnimg  oiiaMOiMj»- 

parcel  ia  a  fraud  on  the  atage-coadi 

propriety.— Qtkere.     JWoyAew  v. 

Eamtt.  »W 


STAMP. 
Set  TsFon. 

oooy  of  ■  daed  oaa 

i^nusnUe  saaecooduy 

DUekar  t.  Kenriek. 

161 

S.  Whether  an  agreement  in  a  aeries 

of  letters  containing  leas  than  1080 

words  requires  a  stamp  of  IL  I5t. 

Qiuere.     Parlaiu  v,  Aferaeia, 

■  370,  507 

3.  A  releaseto  two  jrant  acceptonoT 

a    bill    requirci    bat   one  atanp. 

Re*  V.  BayUy.  iSS 

STEWARD. 

1.  The  appointment  of  a  person  as 
steward  of  a  manor  for  life  is  good. 
Bartlet  v.  Dotmei.  5S3 

t.  If  tenant  in  fee  of  a  manor  by  deed 
appoints  a  steward  of  that  manor 
for  his  life,  and  devises  the  mtikor 
in  fee  to  a  third  person,  such  ap- 
pointment ii  valid,  and  he  casool 
be  afterwards  displaced  by  the  de- 
visee, tad. 

STOPPING  IN  TRANSITU. 

Sfe  Shifpimo-Notx. 
If  the  vendor  of  tallowa  in  the  ware- 
houses of  the  London  Dock  Com- 
pany sell  such  lallaws,  and  give  so 
order  addressed  to  the  company,  by 
which  they  are  directed  **  to  weigh, 
deliver,  transfer,  or  re-bcnise,''  the 
tallows  to  Meswrs.  M.  and  B. ;  this 
order  being  received  at  the  Docki, 
and  M.  and  B.  having  sold  the  tal- 
lows and  received  the  money  for 
them,  the  driginal  vendor  cannot 
stop  them  in  the  hands  of  the  com- 
pany, though  the  tallows  have  not 
been  weighed.     It  appearing  that  a 


SUBBTY. 

weighingi  if  the  nte  Ukn  placo  (u 
this  did)iopnafleTtlieitnpoTUtion, 
ii  not  usually  required  ;  the  weight 
on  which  the  cuitom-house  dutie* 
were  [wid,  in  such  cue  being  con- 
■idered  by  the  partiei  u  correct 
■nd  lufflcient.  Barton  utdinotber 
V.  BotUingUM,  Ew}.        Page  S07 

STOCK. 
Set  BoMD,  t, 

STOCK-JOBBINO. 
la  u  action  on  a  bill  of  exchange, 
•  itock-broker  maj  lefuie  to  give 
«*td«ace  that  t^  coiuiderttion  of 
k  was  atock-jobbiug  difiereocea; 
but  whether  he  i«  bound  to  produce 
hia  book  kept  under  the  staL  7G.2, 
c.  8,  (.  ft. — Quttre.  Rawlmgi  t. 
HeUt.  11,335 

SUIT,  MALICIOUS,  ARREST 
ON. 

The  defendant  had  taken  the  opinion 
ofa  special  pleader,  as  to  whether 
the  plaintifF  was  liable  for  a  debt; 
whose  opinion  was  favorable  to  the 
defendant.  The  defendant  caused 
the  plaintiff  to  be  arrested  for  it. 
In  action  for  this  arrest,  charged  to 
1>e  n^ctona,  the  jury  found  for 
Ae  plaintiiF:  and  the  Court  above 
VKHud  not  disturb  the  verdict.  Re- 
vtnga  V,  Macmtoih.        Page  20* 

SUNDAY, 
la  an  action  for  a  breach  of  warranty 
of  a  borae,  the  defendant  can- 
not be  allowed  to  set  up  that  he 
was  a  horse-dealer,  and  sold  the 
horse  on  a  Sunday,  contrary  to  the 
proviaions  of  the  sut.  of  29  Car.  2. 
ff.  7.     BUatamt  v,  William*. 

194,  3S6 

SURETY. 

A  letter  from  a  surety  for  a  collectoi 

to  the  ebl^eea  of  his  bond,  stating 

that    he   will   not  be  liable    aAer 

the  date  of  the  letter,  is  no  def 


to  th«  iMtor.  if  it 


be  net  pleaded  special^. — If  it  & 
aopleaaed. — Qtumw.     Hotigk  an 


SURRENDER. 

SeeTnx. 

SURVEYOR. 

1.  If  he  makes  an  estimate  c 
ably  erroneoua,  from  not  exaaain* 
ing  the  ground  for  the  fbundatioiW 
he  is  not  entitled  to  recover  fbr  Im 

CI,  &c.  Moneypennjf  v.  Hart- 
as* 

2.  If  he  is  a  shareholder  he  can  maiB- 
tain  no  action.  Jbidt 

S.  Setnble,  If  the  Committee  under 
a  Bridge  Act  employ  him,  the  tru^ 
tees,  not  the  coitimitfee,  are  li»> 
ble  to  his  action  fbr  pajrMM.  Hid. 

TALES. 

1.  Since  the  slaL  7  ti  8W.S,e.  Si, 
talesmen  can  only  be  taken  froa 
the  panel  of  the  jury  summoned  to 
try  the  other  caoses,  and  not  irom 
the  by-atanders.  Rex  v.  Hili. 
687 

X.  On  a  trial  of  an  iuformatioa  ia  us* 
ture  of  a  fuo  marranto,  which  Itaa 
been  made  a  special-jury  caua^  ju- 
rors wbo  have  been  s  * 


Bsaise,  are  not  theieby  qoi. 
lified  to  act  as  talesmen.  Am  v. 
Ti^mg.  Page  6S8 

TENANT. 
1 .  In  an  action  of  debt  on  1 1  O.  %,  e. 
1 9,  against  a  tenant,  for  fraudulently 
removing  his  goods  to  avoid  a  di^ 
tresa  ;  it  is  immaterial  whether  the 
removal  is  in  the  night  or  qot. 
Evidence  that  the  tenant's  tons  re- 
moved the  goods,  witli  his  eonsoit, 
will  support  a  declaration  iigamst 
Aim  fbr  removing  the  goods,  and 
tA«M,  for  asaistinK  him  m  sudi  re- 
moval. LifMter,  Em}.  v.  Brown  and 
others.  id 
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THEATRE. 


TITHES. 


S.  Under  •  eoTenant  diat  tenuit 
'^thouldaiid  would  sabitandany 
rapairy  uphold,  and  maintain"  a 
honte^  he  must  keep  up  the  inside 
painting.     Monk  y.  Noyeg.      265 

TENDER. 

1.  A  idea  of  tender  is  not  supported 
by  proving  that  the  defenduit  took 
a  sum  of  money  out  of  his  pocket, 
and  said  to  the  plamtiff,  "If  you 
will  give  me  a  stamped  receipt,  I 
wiD  pay  you  the  money:"  as  by 
.  the  Stat.  48  G,  3,  c.  126,  the  payer 
of  money  may  provide  the  stamp 
and  charge  for  it :  and  a  tender  must 
always  be  unconditional.  Lmng  v. 
Meader.  267 

f  •  A  tender  to  a  collector  a]ppointed 
by  the  solicitor  to  a  commission  of 
bttikrupt,  b  not  good;  he  having 
no  discretion  on  the  subject.  Blow 
w.RusseU.  365 

9.  If  a  person  tender  money,  but  will 
not  pay  it  unless  the  person  to 
whom  it  is  tendered,  will  give  him 
a  receipt  in  full  of  all  demands, 
such  a  tender  is  bad.  Gf^ffUh  v. 
Hodges.  419 

TERM. 

If  no  evidence  is  given  of  the  exist- 
ence of  a  term  to  attend  the  in- 
heritance, since  the  year  1793,  and 
the  owner  of  the  fee  has  acted  as  if 
it  had  been  surrendered,  the  jury 
may  presume  that  it  has  been  sur- 
rendered;  the  purpose  for  which 

•  th^  term  was  created  having  been 
long  since  fulfilled.  Bartlei  v. 
Domn$9.  522 

THEATRE. 

In  an  action  against  a  performer  for 
not  performing  at  a  licensed  thea- 
tre, pursuant  to  his  contract,  evi- 
dence that  the  performances  have 
gone  on  without  interruption,  is 
sufficient  jmm^ybcte  evidence  that 
the  theatre  is  duly  licensed.  Rod-  i 
well  V.  Hedge.  220  | 


THREATENING. 
See  RoBBBRT. 

TITHE-COMPOSITION. 

A  tithe-oompodtion  being  at  one 
divided  sum  from  Michadmas  to 
Michaeknas,  the  tenant  going  away 
at  Lady-day  must  pay  up  the  com- 
position to  Uie  entmug  mchadraas. 
Htdme,  Clerk,  v.  Pardoe,  Widow. 

Page  93,  336 

TITHES. 

1.  In  an  action  by  a  viear  ibr  not 
setting  out  pnedial  tithes,  proof  of 
a  nn^e  payment  to  hiin,  or  any  of 
Ins  predecessors,  of  that  qpedes  of 
tithe,  is  evidence  to  go  to  the  jury, 
that  the  vicars  of  that  place  are  en- 
dowed with  that  species  of  tithe. 
Apperley,  Clerk,  v.  G'tlL  316 

2.  On  issues  to  try  modutes^  own- 
ers of  lands  in  the  parish  are  not 
conapetent  witnesses;  and  the  de- 
positions of  sudi  witnesses  as  are 
dead,  cannot  be  read,  if  it  is  shewn 
that  they  were  interested,  though  no 
such  thing  appears  in  the  deposi- 
tion, and  though  their  evidence 
was  read  in  equity.  Jones  and 
others,  v.  CarringUm^  Clerk.    328 

3.  Receipu  of  a  vicar's  lessee  aie 
admissible  evidence  of  a  modus, 
which  is  sufficient  proof  that  he  is 
lessee.     S,  C.  329 

4.  If  a  witness  prove  that  her  father 
and  brother  were  tenants  of  tidies 
for  above  40  years,  that  is  sufficient 
to  let  in  their  receipts,  without 
proving  a  lease  to  them.    S.  C. 

497 

5.  If  a  modus  is  laid  in  an  issne  from 
Chancery,  to  extend  over  a  whole 
parish,  and  the  jury  so  find,  the 
Court  of  C.  will  not  grant  a  new 
trial,  because  a  hamlet,  m  the  tithes 
of  which  neither  pbintifi  nor  de- 


fendant were  mtereated,  was  a 
of  that  parisb» 
the  modus. 


J  wasapart 
of  that  parisb»  and  not  covered  by 


TJM>¥BR. 

e.  ir,  at  d»tmi,  M  imwiMJ  wit- 

Mao,  who  brought  iofmaeat*,  wm 
■llomd  to  give  iiudiiiiHibl«  ovi- 
dMK«tpiu{9octthem|  yataCourt 
of  Equity  will  refiiM  a  new  trial, 
if  there  was  «noush  to  tupport  the 
verdict  without  lEem.  Hid. 

TRESPASS. 

See  Wjthkm;  1«. 

t.  If  pardea  baring  a  right  to  a  gar- 
den, baTenrm  aoother  notice  not  to 
uespan  thcce,  and  afterwarda  the; 
^Te  that  penon  half  a-veu^B  nodce 
to  quit  all  gardens  hdd  of  dieiUi 
a  thae  later  than  all  the  alleged 
treapasaes ;  diejr  can  bring  no  ac- 
tion fbr  auch  trespaaaea,  because 
th^  have  aioca  a^nowledged  the 
denndaat  aa  their  tenant.  Barton 
and  other*  r.  Cordy,  f!61 

>.  A  d<^  jurapiug  into  a  field  with- 
out the  consent  of  hia  master  ia 
.  Bnmni.GUet.  11> 


TROVER. 

See  Bankkdpt,  li. 

1.  An  inaolvent  cannot  maintain  tro- 
ver for  ^ate,  though  hia  aacignee 
doea  not  interfere  to  prevent  mm. 
Lea  J.  Tetfor.  I4^j 

f.  A  borie  waa  kept  at  the  de(end- 
ant'a  atablea;  and  one  dajr  when  ho 
was  from  home,  three  or  four  of  his 
aervants  being  in  charge  of  the 
premisea,  the  horse  waa  taken  away. 
The  defendant  blamed  the  osdei 
for  letting  it  be  taken;  but  on  be- 
ing himaelf  reramatrated  with,  rt- 
plied,that  it  waaof  no  consequence 
becauae  he  was  indemniBed.~Held. 
that  in  auch  caae,  trover  would  not 
lie.  Barnard,  Assignee  of  'Ihur- 
UU,  V.  Ham.  86G 

B.  If  A.  seUs  com  lo  B.  who  buys  on 
speculation,  and  the  com  is  bnded 
at  the  warehouaeof  C.  (the  gra- 
nary-keeper of  B.)  who  ia  told  thai 
he  ia  to  hold  it  on  the  account  of 
J. — A.  baa  a  luffleient  property 


In  it  toMwblMibtn  to  BMiolab  «n< 

TSr^MMtC.      WMdfqrT.-BKNm. 

Page  6^9 

i.  And  •  letnm.  nada^  bjr  A,  under 
the  sUt.  1  &  f  a^  4,  a.  87>  ■;  12, 
of  sueh  com  as  said  and  ddivwed 
to  .A.  ii  not  ooaditrfve  evidaiiee 
i^ainat  J.  of  an  i^NMbtt  wMOtidi- 
tiooal  said  and  ddiveiy.  tUd. 

5,  In  trover,  the  jury  an  notlinntad 
to  find  as  dusagra  the  nara  valna 
of  the  proparty  at  tha  tineofthe 
oonvenioa,  but  they  vm^  flad  a* 
dMM^  the  valae  at  •  wtatqiMnt 
time,  IB  tbair  discretiona.  Ormit- 
mg  v.  JnOmton.  US 

VARIANCE. 

5^  PitAcnca,  9, 10. 
I.  In  action  of  covenant,  inattin|[ 
out  the  deed,  if  the  w«d  "m"  u 
written  initead  of  "onet"  aodtba 
name  "Burl,"  ioataadoC  "Bwr^^ 
theae  are  not  fatal  variaaoak 

Nor  is  the  auting  «  leuttabe 
fbr  21  yeara,  and  provnia  it  to  be 
21  yeara  determinable  at  uw  option 
of  either  party  at  the  cod  of  wven 
or  fourteen  years. 

If  the  defendant  allies  a  aosin 
in  fee  h^  it,  and  the  plaintiff  in.  the 
replication,  traverse  diat  plea,  he 
is  at  libetty  to  shew  that  .i.bad 
(mly  an  estate  for  life,  and  need 
not  reply  (hat  specially.  Hill  r. 
Sander*.  60 

Z<  An  indictment  for  BteBliiw"abnaa 
furnace"  in  the  county  of  H.  is  not 
supported  by  evidenoe  of  ataalinga 
brass  furnace  in  the  counQT  of  R^ 
and  breaking  it  there,  and  Irmgmg 
tke  piecet  into  tLahiie.  Aca  t- 
Hotloway.  1Z7 

3.  An  indictment  for  stealing  hao  fttr- 
IdtM,  not  supported  1^  proof  of 
stealing  tm  dead  turlJe*.     B.  C. 

1» 

4.  S«mbU,  That  in  aciiaat  fiir  loa- 
licioua  prosecution,  dw  noord,  in 

out  the  iqdictnMtV  HTiiif 
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**  then  and  there -did  make  an  as- 
sault/' the  indictment  really  saying 
^**  did  then  and  there  make  an  as- 
sault," is  no  variance.  However, 
the  judge  at  the  assizes  will  allow 
it  to  be  amended  on  summons,  as 
he  will  the  word  "plaintiff"  for 
theword"defendant/'  in  the  record. 
Freeman  v.  ArkelL  Page  137. 
H.  A'Adjbining  the  new  houset "  in- 
stead of"  adjoining  the  new  house" 
is  a  fatal  variance  in  an  indictment 
for  perjury,  in  an  answer  in  Chan- 
cery, though  the  perjury  is  not  as- 
signed •  on  any  thing  sworn  as  to 
this  clause  of  the  agreement.  Rex 
V.  Spencer,  261 

6.  Proof  that  a  conveyance  was  exe- 
cuted to  a  person  named  by  the  de- 
fendant, will  support  an  averment 
in  the  declaration,  that  he  himself 
"  became  the  purchaser."  Seaman 
V.  Price. '  5S6 

7.  If  the '  declaration  state  that  the 
defendant  being  owner  of  a  stage- 
coach, undertook  to  carry  "the 
pfaintiff,  her  children,  and  servants 
together^  in  and  by  a  certain  stage- 
coach"— Evidence,  that  the  whole 
inside  of  the  coach  was  taken  for 
the  plaintiff  and  her  three  daugli- 
ters,  and  two  outside  places  for  her 
servants,  will  support  the  declara- 
tion.  •  Long  V.  Home,  6 1 0 

VENUE. 

See  Variance,  ft. 

VETERINARY  COLLEGE. 

See  Usage  op  Trade,  2, 

A  certificate  of  the  Veterinary  Col- 
lege is  not  evidence,  not  coming 
from  a  body  known  to  the  law. 
Sewell  V.  Corp.  392 

USAGE  OF  TRADE. 

I .  The  usage  of  trade  must  be  certain 
and  universal,  to  make  it  binding 
on  transactions  in  such  trade.  Wood, 
Assignee  of  Hall,  v.  Wood,        59 

f.  Persons  employing  one  of  a  trade 
or  profession,  where  there  is  a  ge- 


"  neraloaage*  will  be  taken  to  have 
dealt  with  him  according  to  that 
usage.  Sewell  v.  Corp.  Page  S92 

S.  Usage  for  a  veterinary  surgeon  to 
charge  for  his  attendances,  when 
much  medicine  was  not  necessary, 

•    is  too  uncertain.  •  Ilnd. 

USE  AND  OCCUPATION. 

See  Sett-off,  2. 

If  there  has  been  an  agreement  for 
a  lease,  on  which  the  defendant  was 
let  into  possession,  and  it  is  not 
proved  that'  a  lease  was  tendered, 
signed  by  proper  lessors,  the  owner 
of  the  premises  cannot  maintain  an 
action  for  us«and  occupation.  Rum- 
ball  V.  Wright,  589 

USURY. 

AS'ee  Pleading,  S. 

A  security  given  in  lieu  of  a  former 
security,  which  was  tainted  by  usu- 
ry, is  void;  unless  in  the  second 
security  a  deduction  is  made  of  all 
sums  paid  usuriously  under  tlie  for- 
mer security.      Wickes  v.  Gogerly, 

396 
WAGER, 

If  an  action  for  money  had  and  re- 
ceived is  brought  against  the  stake- 
holder, on  a  dog-fight,  to  recover 
the  stakes,  on  the  ground  that  the 
plain tifTs  dog  won,  the  judge  will 
order  it  to  be  struck  out  of  the 
cause-paper,  as  he  will  not  try 
which  dog  won  the  battle.  Eger- 
ton,  Esq.  v.  Furzeman.  0\3 

WARRANTY. 

See  Fraud. 

If  a  commodity  having  a  fi&ed  value 
is  sold  for  a  particular  purpose,  and 
it  turns  out  unfit,  whether  an  action 
lies,  though  there  has  been  no 
warranty. — Qucere,  Gray  and  an- 
other v.  Cox  and  another. 

184,491 

WAVER. 

1.  A  person  having  a  lien  upon 
goods,  does  not  wave  that  /ten  by 


WITNESS 


WITNESS. 
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tbe  mere  fact  of  his  omitting  to  say 
that  he  claims  the  goods  in  that 
right,  when  they  are  demanded. 

Nor  is  it  sufficient  evidence  of 
a  waver  of  his  lien,  that  he  bought 
these  goods  with  others,  and  also 
refuses  to  deliver  up  the  other 
goods,  though  he  has  no  lien  on 
Uiem ;  the  sale  of  both  sets  of 
goods  being  void.  fVhite  and  ano- 
ther, Assigness  of  Syms,  v.  Gainer, 

Page  324 
X.  If  ejectment  is  brought  on  a  for- 
feiture of  a  lease,  and  after  the 
bringing  of  such  ejectment  the 
landlord  accept  rent,  it  is  no  waver 
of  the  forfeiture.  Boc,  d.  Afore- 
craft,  V.  Meux.  346 

WHARF. 

By  a  private  act  of  Parliament,  the 
London  Dock  Company  was  to  be 
sued  for  injuries  within  six  months 
after  the  fact  committed: — Held, 
that  the  limitation  ran  from  the 
time  of  the  consequential  injury  hap- 
pening; the  act  at  first  not  being 
tortious  or  injurious.  Gillon  v. 
Bedding  ton,  541 

WHARFINGER. 

If  goods  be  sent  to  a  wharf,  to  go  by 
a  vessel  to  any  place  on  the  coast 
of  England,  the  wharfinger  does 
not  discharge  his  duty  by  deliver- 
ing them  to  one  of  the  crew,  but 
should  deliver  them  to  the  captain 
of  the  vessel,  or  some  other  person 
in  authority  on  board  it.  Semble, 
that  it  is  his  duty,  cither  by  himself 
or  his  servants,  to  see  the  goods  put 
on  board,  and  then  make  an  entry 
of  the  shipment,     Leigh  v.  Smith, 

638 
WITNESS. 

Sec  Attorney,  4. — Cross  Examina- 
tion, 1 . — Driving,  NegliOent,  4. 
— Evidence,  4. — Expenses,  1 . — 
Marriage,  Breach  of  Promise  of 
1 . — Pleading,  1. — F^ractice,  6. 

1 .   Whether  in  an  action  for  work  and 

kAA2 


labour,  the  party  who  actually  did 
the  work  is  a  competent  witness 
to  prove  that  he,  and  not  the  pl^- 
tiff,  is  the  person  to  be  paid.  Qucere, 
Martin  v.  Jackson,  Poge  17 

2.  The  defendant  having  contracted 
to  rebuild  a  house,  employed  the 
plaintiff  to  do  the  brickliayers' work. 
The  owner  of  the  house,  who  had 
paid  neither  of  them,  is  a  compe- 
tent witness  to  prove  that  the  plain- 
tiff did  the  work.  Goodman  v.  Love. 

76 

3.  Though  the  counsel  for  the  pro- 
secution is  not  hound  to  call  every 
witness  whose  name  is  on  the  back 
of  the  indictment,  the  judge  will 
sometimes  call  those  omitted  to  be 
called  for  the  prosecution.  Rex  v. 
Simmonds,  84 

4.  Witnesses  cannot  be  cross-exa- 
mined to  facts  not  in  issue,  if  such 
facts  are  injurious  to  the  characters 
of  persons  no:  connected  with  the 
cause. 

In  seduction  cases  the  plaintiff's 
counsel"  may  call  witnesses  to  the 
general  good  character  of  the  party 
seduced,  if  her  character  has  been 
attacked  in  cross-examination. 
Bate,  Widow,  v.  Jlill.  100 

5.  In  all  cases  where  the  validity  of 
a  commission  of  bankrupt  is  tried, 
every  creditor  of  the  estate  is  in- 
competent as  a  witness.   Hdllen  v. 
Homer,  .108 

6.  In  trespass,  quare  clausumfregit^ 
if  the  defendant  justifies  inter  alia 
that  the  locus  is  a  free-wharf  forthe 
inhabitants  of  O.,  an  inhabitant  of 
O.  is  an  incompetent  witness;  but 
if  the  defendant's  counsel  consent 
to  >vave  that  ])lea,  he  is  competent. 
Prewitw  Tilly,  140 

7.  The  assistant  to  a  sheriff's  officer, 
who  is  left  in  possession  under  an 
execution,  is  a  competent  witness 
for  the  sheriff,  in  an  action  for  a 
false  return.  Clark  v.  Lucas  and 
another.  156 

8.  A  factor  having  pledged  goods  to 
several  persons,  the  factor  is  a  com- 
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petflot  witoets  in  an  action  oUro* 
ver  againit  die  partiet  hating  the 
goodk  Oreenway  and  another  ▼. 
FMer  and  othen.  Page  190 

9.  A  ptnon  it  a  competent  witness 
for  the  plaintiff  in  an  action  for 
goods  soldy  though  he  is  to  receive 
a  commission  on  the  sale.  Mur- 
ley  and  another  v.  Langrick.    ftl6 

10*  If  a  bankrupt  has  had  his  certifi* 
cate  and  has  released  his  assignees, 
it  is  soflhaent,  on  anol^ection  to  his 
competency  as  a  witness,  for  him 
to  itaie  that  he  has  released  his  as- 
signeesi  without  producing  the  re- 
Inise.  CarUsle  and  oAers,  As- 
signees ofRussel  V.  Eady.       2$4 

11.  In  an  action  bj  the  assignees  of 
an  insolvent  debtor,  to  recover  mo- 
ney firom  one  of  the  creditors,  which 
ought  to. have  gone  to  the  general 
ftind,  the  insolvent  is  not  a  compe- 
tent witness  on  the  part  of  the 
l^aintiff.  Rudge  and  another  v. 
Ferguson.  25  S 

12.  If  a  witness  being  cautioned  that 
ha  is  not  obliged  to  answer  ques- 
tions which  tend  to  criminate  him, 
atill  does  answer  such  questions,  he 
cannot  afterwards  take  the  objec- 
tion to  any  further  question,  relative 
to  that  whole  transaction.  Dimon 
V.  Vale  and  others.  278 

Id.  The  widow  of  a  deceased  person 
is  a  competent  witness  for  the  plain- 
tiff in  an  action  brought  against  the 
executors  of  such  person,  on  a  pro- 
mise made  by  him  in  his  lifetime. 
Beteridge  v.  Minter,  364 

1 4.  The  judge  at  a  trial  will  not  com- 
pel a  witness  to  say  Where  he  lives, 
if  he  states  that  he  believes  a  bail- 
able writ  is  out  against  him  at  the 


instigation  of  dw  F"^ 
Waitom  ▼.  Severn.  Page  56S 

15.  An  articled  deik  to  an  wuaanmj^ 
who  is  bonnd  .byhia  articles  to 
keep  hia  master'a  aecretSi  iaatlibcf- 
ty  to  give  in  evidence  ahitemcnts 
of  his  master  not  made  under  a 
charge  of  secrecy,  nor  a£fectiiig  the 
interest  of  his  master^a  dunts; 
thou^  the  disdoaore  nay  go  to 
support  a  civil  action  against  die 
master.     Wel^  v.  Swaik.        S37 

16.  A  defendant  in  trespaaa  who  has 
sufiered  judgment  to  go  by  default, 
is  not  a  competent  witaeas  for  odicr 
defendants  in  the  same  action,  who 
have  pleaded,  if  the  jury  have  to 
assess  the  damagea  against  him,  as 
well  as  to  try  the  issue  as  to  the 
other  defendants.  Mtuh  v.  Smdk 
andodiers.  577 

17.  If  a  paper  be  put  into  the  hsnds 
of  a  witness  to  refiesb  his  memory, 
the  coonsd  on  the  opjposite  side 
have  a  right  to  see  it,  but  if  it  is 
merdy  pven  to  him  to  prove  a 
hand-wndng  to  it,  they  luive  not 
Sinclair  v.  Stevenson.  582 

18.  If  a  creditor  of  a  bankrupt  agreei 
to  release  the  estate,  on  an  under- 
taking by  the  assignees  to  pay  him 
what  should  iq[>pear  to  be  lustly 
due,  he  is  a  coropetetent  witness 
for  the  assignees.  Ibid, 


WORK  AND  LABOUR. 
See  Credit,  1. 

WRIT  OF  INQUIRY. 
See  Slandir,  4. 
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